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J.  E.  West  et  al.  v.  G.  W.  Clabk  et  al. 

Decided  January  4,  1902. 

I,— Married  Woman— Specific  Perfomtance— WilL 

A  married  woman  can  not  be  compelled  to  make  a  will  in  favor  of  any  per- 
son, nor  can  she  bind  herself  not  to  make  a  will. 

2.— Fraud— Promise  of  Bequest— Value  of  Servicea— Limitation. 

A  cause  of  action  for  the  value  of  services  rendered  on  the  faith  of  a 
promise  to  give  compensation  therefor  by  devise  or  bequest  arises  when  such 
promise  is  repudiated  or  otherwise  broken,  and  limitation  does  not  begin  to  run 
where  the  promise  is  merely  a  deceitful  pretense  until  the  fraud  is  or  ought  to 
be  discovered. 

Appeal  from  Erath.    Tried  below  before  Hon.  W.  J.  Oxford. 

Daniel  £  Keith,  for  appellants. 

Parker,  Carlton  &  Parker,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellants  brought  this  snit  De- 
cember 6,  1900,  for  the  specific  performance  of  a  contract  made  with 
Lonisa  Hethcock,  now  Louisa  West,  when  she  was  about  13  years  of  age^ 
by  the  terms  of  which  appellee  G.  W.  Clark  and  his  wife,  L.  C.  Clark, 
agreed  that  if  Louisa  Hethcock  would  live  with  them  as  their  child  and 
assist  them  in  their  work  till  she  was  of  age  or  married,  they  would 
adopt  her  as  their  heir  or  will  their  property  to  her,  and  she  should 
have  all  of  the  property  of  each  of  them  at  death,  and  "that  they  would 
fix  things  so  that  she  would  get  it,^'  they  having  no  children.  The  peti- 
tion alleged  full  compliance  on  her  part  with  this  condition,  charging 
that,  relying  upon  said  promise,  she  served  them  faithfully  till  she  was 
24  years  old,  March  31,  1897,  when  she  became  the  wife  of  J.  E.  West; 
that  she  assisted  them  in  accumulating  and  saving  about  $9000  worth 
of  property;  and  that  the  services  so  rendered  were  worth  $3600;  pray- 
ing in  the  alternative  to  recover  that  sum. 

She  was  adopted  by  G.  W.  Clark  and  wife  as  the  heir  of  each  of  them 
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by  a  written  instrument  dated  June  30,  1890,  executed  as  provided  in 
our  statute  on  that  subject;  but  Mrs.  Clark  died  October,  1900,  leaving 
a  will  made  in  May  of  that  year,  by  which  she  devised  and  bequeathed 
all  her  property,  consisting  of  her  share  of  the  community  estate,  of  the 
estimated  value  of  $5000,  to  Q.  W.  Clark  for  life,  with  remainder  to  her 
collateral  kin,  who  were  made  defendants. 

It  was  also  alleged  that  G.  W.  Clark  had  made  a  similar  will,  and  that 
it  was  his  declared  purpose  to  prevent  Louisa  West  from  inheriting  any 
part  of  the  estate  of  himself  and  deceased  wife.  The  petition  contained, 
among  others,  the  following  paragraphs: 

*TlaintifEs  allege  that  the  defendant  G.  W.  Clark  and  his  wife,  Lucy 
Catherine  Clark,  falsely  and  fraudulently  made  the  promises,  repre- 
sentations, and  agreements  to  and  with  said  Louisa  West,  as  hereinbefore 
alleged,  in  order  to  induce  the  said  Louisa  West  to  remain  with  them  in 
their  home  and  to  thereby  secure  her  services  and  labor.  That  the  de- 
fendant and  wife  did  not  intend  to  carry  out  such  promises  and  agree- 
ments at  the  time  they  made  them,  and  knew  that  they  did  not  intend 
to  do  so,  but  made  them  for  the  purpose  of  deceiving  the  said  Louisa 
West,  and  to  thereby  secure  her  services.  That  the  said  Louisa  West, 
relying  upon  and  having  implicit  confidence  in  the  said  G.  W.  Clark  and 
his  wife,  and  fully  believing  that  they  and  each  of  them  would  do  toward 
her  as  they  had  promised  and  agreed  to  do,  was  by  such  false  promises 
and  representations  induced  to  live  with  and  work  for  said  Clark  and 
wife,  for  a  period  of  about  nineteen  years,  to  her  great  and  irreparable 
injury  and  damage.'*    ♦     ♦     ♦ 

"Plaintiffs  allege  that  they  never  discovered  the  fraud  which  had 
been  perpetrated  upon  the  said  Louisa  West  by  the  said  Clark  and  wife 
until  about  the  1st  day  of  October,  1900,  and  that  they  never  knew  the 
said  Clark  and  wife  intended  to  disregard  their  contract  and  agreement 
with  the  said  Louisa  West  until  about  said  last  named  date.*' 

The  court  sustained  various  demurrers  to  the  petition  and  dismissed 
fhe  suit. 

We  are  inclined  to  the  opinion  that  as  a  suit  for  specific  performance 
the  petition  was  subject  to  demurrer,  because  the  contract  which  appel- 
lants sought  to  enforce  was  not  one  which  a  married  woman  has  the 
legal  capacity  to  make.  True,  she  may  adopt  an  heir,  but  that  is  because 
the  statute  so  provides.  She  could  not  be  compelled  to  make  a  will  or 
bind  herself  not  to  make  one.  Jones  v.  Goff,  63  Texas,  248.  At  all 
events  the  petition  failed  to  show,  as  is  required  in  suits  for  the  specific 
performance  of  the  contracts  of  married  women,  that  Mrs.  Clark  had 
made  the  alleged  contract  in  such  manner  as  to  make  it  binding  upon 
her.    Cross  v.  Evarts,  28  Texas,  523. 

We  are,  however,  clearly  of  opinion  that  the  allegations  of  the  peti- 
tion entitled  Mrs.  West  to  recover  for  the  value  of  her  services,  and  that 
the  statutes  of  limitation  pleaded  in  the  thirteenth  and  fourteenth  spe- 
cial exceptions  were  no  bar  to  this  recovery,  especially  in  view  of  what 
is  alleged  in  the  paragraphs  of  the  petition  quoted  above,  to  the  effect 
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that  her  services  had  been  obtained  under  false  pretenses.  No  cause  of 
action  for  the  value  of  services  rendered  on  the  faith  of  a  genuine  prom- 
ise to  give  compensation  by  devise  or  bequest  arises  until  such  promise  is 
repudiated  or  otherwise  broken;  nor  does  limitation  begin  to  run  where 
the  promise  is  merely  a  deceitful  pretense  until  the  fraud  is  or  ought  to 
be  discovered. 

Because  the  court  erred  in  sustaining  the  thirteenth  and  fourteenth 
special  exceptions^  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


W.  H.  Leavitt  v.  Brazelton  &  Johnson. 

Decided  January  18,  1902. 

1.— dtation— Judsment  by  Default. 

Where  a  citation  fails  to  state  the  true  date  of  the  filing  of  plaintiff's  peti- 
tion, as  required  by  the  statute,  it  will  not  support  a  judgment  by  default.  Rev. 
SUts.,  art.  1214. 

8.— Writ  of  Error— Service. 

Where  the  petition  and  bond  for  writ  of  error  are  filed  within  one  yeai 
from  the  rendition  of  the  judgment  in  the  trial  court,  it  is  immaterial  that  the 
writ  ia  not  served  until  after  the  expiration  of  the  year.    Bev.  Stats.,  art.  1402. 

Appeal  from  the  County  Court  of  Jones.  Tried  below  before  Hon. 
J.  C.  Phillips. 

C.  C.  Terrell,  for  plaintiff  in  error. 

Warren  <6  Webb,  for  defendants  in  error. 

HUNTER,  Associate  Justice. — This  was  a  judgment  final  by  de- 
fault upon  a  verified  account  for  $212.92,  rendered  by  the  County  Court 
of  Jones  County  on  the  3d  day  of  July,  1900,  in  favor  of  Brazelton  & 
Johnson  against  the  plaintiff  in  error,  and  on  the  1st  day  of  July,  1901, 
plaintiff  in  error  filed  his  petition  and  bond  for  writ  of  error,  caused 
citation  to  be  issued  thereon,  and  it  was  served  on  defendant  in  error  on 
the  20th  day  of  July,  1901. 

The  original  petition  in  the  suit  was  filed  May  29th  (no  year  given) . 
Citation  was  dated  "29th  day  of  July,  1900,"  and  commanded  the 
sheriff  or  any  constable  of  Jones  County  to  summon  the  defendant,  W. 
H.  Leavitt,  "to  be  and  appear  before  the  honorable  County  Court  of 
Jones  County,  Texas,  at  the  next  regular  tt rm  thereof  to  be  holden  at 
the  courthouse  in  Anson,  on  the  first  Monday  in  July,  A.  D.  1900,  then 
and  there  to  answer  the  plaintiff's  petition  filed  in  a  suit  in  said  court 
on  the  29th  day  of  July,  1900,  wherein  Brazelton  &  Johnson  are  plain- 
tiffs and  W.  H.  Leavitt  is  defendant.    File  number  of  said  suit  being 
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No.  193."  If  it  was  indorsed  when  issued,  the  indorsement  was  not 
copied  in  the  record.  The  return  of  the  sheriflf  indorsed  thereon  is  as 
follows :  "Came  to  hand  the  Ist  day  of  June,  A.  D*  1900,  at  4  o^elock 
p.  m.,  and  executed  1st  day  of  June,  1900,"  etc. 

The  July  term  of  the  county  court  begun  on  July  2,  1900,  and  judg- 
ment by  default  final  was  rendered  July  3,  1900. 

The  able  counsel  for  plaintiff  in  error  makes  but  one  assignment  of 
error,  and  that  is,  in  effect,  that  the  citation  did  not  give  the  true  date 
of  filing  the  petition,  as  is  required  by  statute  (Bevised  Statutes^  article 
1214),  but  another  and  different  date.  This  assignment  must  be  sus- 
tained. We  held  in  Dunn  v.  Hughes,  36  Southwestern  Reporter,  1084, 
that  this  provision  of  this  article  was  mandatory  and  must  be  substan- 
tially complied  with,  otherwise  the  defendant  is  not  required  to  answer. 
See  also  Spence  v.  Morris,  28  S.  W.  Rep.,  406.  The  judgment  in  this 
case  will  therefore  have  to  be  reversed. 

Defendants  in  error  insist  that,  because  service  of  citation  in  error 
was  not  obtained  until  more  than  one  year  after  the  judgment  was  ren- 
dered, we  have  no  jurisdiction  of  this  case.  But  we  overrule  this  con- 
tention, as  the  writ,  we  think,  must  be  considered  as  ''sued  ouf'  when 
the  petition  for  writ  of  error  and  bond,  or  affidavit  in  lieu  thereof,  are 
filed  with  the  clerk  of  the  court  rendering  the  judgment.  Rev.  Stats., 
art.  1402. 

Because  of  the  defect  in  the  citation  above  noticed,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  Central  Railway  Company  v.  J.  M.  Waller  bt  al. 

Decided  January  IS,  1902. 

1.— Railroads— NesUgence—Conitniction  of  Cars. 

A  railway  company  is  not  guilty  of  negligence  in  failing  to  construct  its 
cars  in  such  manner  that  the  brakebeam  will  pass  over  a  person  lying  on  the 
track  between  the  rails. 

8.— Same— Evidence— Allegation  Wanting. 

Where,  in  an  action  to  recover  for  the  death  of  a  brakeman,  there  was  no 
allegation  that  the  engineer  was  reckless,  testimony  tending  to  show  that  other 
men  had  been  kiUed  by  his  train  because  of  his  recklessness  was  inadmissible. 

Appeal  from  Erath.    Tried  below  before  Hon.  W.  J.  Oxford. 

Martin  &  Oeorge,  and  L.  W.  Campbell,  for  appellant. 

Capps  &  Canty,  Daniel  &  Keith,  and  Theodore  Mack,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  suit  was  brought  by  the  ap-* 
pellee  and  his  wife  to  recover  damages  from  the  appellant  occasioned  by 
the  alleged  negligent  killing  of  their  son,  aged  25  years,  at  Cisco,  Texas, 
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on  April  11^  1899^  and  who  was  in  the  employment  of  appellant  as  a 
brakeman. 

The  negligence  alleged  was  the  bad  condition  of  the  track  at  the  place 
he  was  killed,  and  the  negligent  and  improper  construction  of  the  car 
which  run  over  and  killed  him,  and  the  negligence  of  the  engineer,  fire- 
man, and  other  employes  on  the  train. 

The  evidence  tended  to  prove  that  the  train  crew  were  switching  cars 
by  'Tcicking'*  them  back  on  a  side  track ;  that  the  side  track  was  rough, 
caused  by  the  sinking  of  the  dirt  between  the  ties,  so  as  to  leave  the 
ties  several  inches  above  the  ground  between  them.  A  car  was  *Tdcked" 
back  and  was  moving  at  the  rate  of  about  five  or  six  miles  an  hour, 
when  the  deceased  went  on  the  track  in  front  of  it  in  order  to  place  a 
coupling  pin  in  the  drawhead  which  had  fallen  from  another  car,  and 
stood  in  the  middle  of  the  track  until  the  car  came  near  enough  to 
place  the  pin  in  the  drawhead,  running  backwards  to  keep  the  car  from 
knocking  him  down,  and  attempted  to  leave  the  track,  when  his  foot, 
it  seems,  struck  a  tie  and  he  fell,  and  in  his  effort  to  rise  the  car  struck 
him  and  knocked  him  down  and  passed  over  him,  the  brakebeam  thereof 
rolling  him  and  crushing  him  to  death. 

The  evidence  tends  also  to  show  that  this  car  was  an  old  type  of  freight 
car,  not  much  in  use  now,  and  that  the  brakebeam  thereof  hung  lower 
than  they  do  as  a  rule  on  more  modem  cars;  that  they  hung  within 
about  3^  inches  of  the  top  of  the  rail.  But  the  only  rule  of  the  master 
car  builders  on  the  subject  is,  as  the  evidence  tends  to  show,  that  the 
beam  shall  not  hang  lower  than  2^  inches  above  the  top  of  the  rail. 

On  the  trial  the  court  charged  the  jury  as  follows:  "Or  if  you  find 
and  believe  from  the  evidence  that  said  John  Waller  was  knocked  down 
by  said  car  and  that  he  could  not  escape  its  passing  over  him  after  being 
so  knocked  down,  and  that  he  then  lay  flat  with  his  face  to  the  ground 
for  the  said  car  to  pass  over  him,  and  if  you  further  find  and  believe 
from  the  evidence  that  the  brakebeam  upon  said  car  came  so  low  and 
close  to  the  track  that  it  caught  and  crushed  said  John  Waller  and 
thereby  killed  him,  and  you  further  find  and  believe  from  the  evidence 
that  the  closeness  to  the  ground  to  which  said  brakebeam  hung  on  said 
car  constituted  a  defect  in  said  car,  and  that  said  defect  (if  you  find  it 
was  a  defect)  in  said  car  was  the  direct  and  proximate  cause  of  the  in- 
juries which  resulted  in  John  Waller's  death,  and  you  further  find  that 
it  constituted  negligence  in  defendant  to  permit  the  use  of  said  car  with 
such  brakebeam,  and  if  you  further  find  and  believe  from  the  evidence 
that  said  Waller  was  not  informed  and  did  not  know  of  said  defect  in 
said  car  which  caused  his  death  (if  you  find  that  it  did  so,  and  was  a 
defect),  and  you  further  find  and  believe  that  in  going  in  front  of  said 
car  at  the  time  and  place  and  under  the  circumstances  said  Waller  went  in 
front  of  same  was  such  as  an  ordinarily  prudent  brakeman  would  have 
done  under  the  same  or  similar  circumstances,  and  you  further  find  that 
the  plaintiffs  were  damaged  by  his  death,  *  *  *  you  will  find  for 
the  plaintiffs.*' 
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Appellant  contends  that  this  charge  was  error,  because  the  defendant 
company  is  not  required  to  construct  its  brakebeams  in  such  a  way  as 
that  they  will  pass  over  pe*rsons  lying  upon  the  track,  and  the  defendant 
company  would  not  be  guilty  of  negligence  in  failing  to  so  construct 
its  cars ;  and  because  it  was  not  contemplated  by  the  builders  of  railroad 
cars  that  any  prudent  person  would  ever  place  himself  upon  the  track 
and  lie  down  for  the  purpose  of  permitting  such  cars  and  brakebeams  at- 
tached thereto  to  pass  over  them ;  and  because  there  is  no  law  reqhiring 
any  standard  height  to  brakebeams,  and  no  law  requiring  them  to  be 
sufficiently  high  above  the  track  or  the  ties  to  permit  them  to  pass  over 
persons  lying  upon  the  track/' 

We  think  this  assignment  of  error  will  have  to  be  sustained.  Car 
builders  are  not  required  to  fix  their  brakebeam  high  enough  to  pass 
over  persons  who  may  fall  upon  the  railroad  track,  any  more  than  they 
should  make  them  light  enough  not  to  cut  of  a  man's  leg  if  they  should 
happen  to  run  over  it.  They  are  built  with  the  view  of  bearing  burdens 
and  carrying  them  safely,  and  the  brakes  are  constructed  and  placed 
where  they  will  be  most  dBScient  in  stopping  the  car  when  necessary  to 
apply  them.  Persons  must  not  place  themselves  where  they  will  be 
knocked  down  and  run  over  by  cars.  If  they  do  in  cases  where  they  are 
not  ordered  there,  or  where  their  duty  does  not  require  them  to  go  there^ 
they  assume  the  risk  of  being  injured  by  the  brakebeams  if  they  are 
knocked  down  or  fall  down  and  the  car  passes  over  them.  Unless,  there- 
fore, the  appellant  was  guilty  of  negligence  in  some  other  respect  be- 
sides the  placing  of  the  brakebeam  where  it  was,  it  is  not  liable  for  the 
injury  complained  of,  and  the  learned  court  below  erred  in  submitting 
this  issue  to  the  jury,  and  in  allowing  a  recovery  on  that  ground. 

The  third  assignment  complains  of  the  admission  of  the  evidence  of 
A.  G.  Hawkins,  drawn  out  by  appellees  on  cross  examination,  to  the 
eftect  as  follows:  "Q.  Was  not  the  engineer  reckless,  and  did  he  not 
have  the  reputation  of  being  a  reckless  engineer?  A.  I  never  consid- 
ered him  so.  Q.  Had  he  not  killed  three  men  before  this?  A.  I 
don't  remember  how  many  men  have  b<^en  killed  by  his  train.  There 
was  one  I  remember  in  particular."  This  wab  objected  to  because  it 
was  ^^immaterial  and  calculated  to  prejudice  the  rights  of  defendant  with 
the  jury." 

We  think  this  objection  was  well  taken.  There  was  no  allegation  of 
recklessness  of  the  engineer,  and  the  examination  in  chief  did  not  re- 
quire or  permit  such  questions  to  be  asked.  The  evidence  was  plainly 
calculated  to  prejudice  the  minds  of  the  jury  against  the  defendant,  and 
were  not  admissible  under  the  allegations  of  the  petition. 

We  find  no  other  material  error  in  the  record,  but  because  the  court 
erred  in  giving  the  charge  and  admitting  the  evidence  aforesaid,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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R.  Goodwin  et  al.  v.  W.  M.  Harrison. 

Decided  January  11,  19Q2. 

1«— Judicial  Notice — County  Clerk. 

The  district  court  will  take  judicial  notice  of  who  is  derk  of  the  comity 
court  of  the  county  in  which  it  is  sitting,  and  in  such  case  a  certificate  such  as 
he  is  authorized  to  make,  signed  by  him  as  ''county  clerk,"  but  not  stating  for 
what  county,  is  held  sufficient. 

8.— Same— Jndsments-— Identity  of  Actions. 

Where  a  judgment  was  rendered  in  one  county  and  an  abstract  of  it  re- 
corded in  another  county  and  then,  after  the  judgment  had  been  reversed  on 
appeal,  an  action  was  brought  in  the  latter  county  to  foreclose  the  lien  of  the 
judgment  on  land  there  in  which  action  no  issue  was  made  below  as  to  the 
v^idity  of  the  iudgment,  and  no  evidence  offered  as  to  identity  of  the  judg- 
ments, the  appellate  court  will  not  take  judicial  notice  that  it  is  the  same  judg- 
ment formerly  appealed  from: 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

0.  A.  McCall,  for  appellants. 

A.  0.  Boyle  and  W.  H,  Penix,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  suit  was  brought  by  Harrison 
against  the  appellant  and  others  to  foreclose  a  judgment  lien  on  a  tract 
of  land  in  Parker  County.  The  judgment  was  rendered  in  the  County 
Court  of  Palo  Pinto  County,  and  a  proper  abstract  thereof  was  filed  with 
the  clerk  of  the  County  Court  of  Parker  County,  and  the  certificate  of 
the  latter  written  thereon  was  as  follows:  ^*This  abstract  was  filed  for 
record  on  the  1st  day  of  Feb.,  1901,  at  4  o'clock,  and  recorded  Feb.  12, 
1901,  at  10  o'clock  a.  m.  J.  E.  Hodges,  County  Clerk."  The  learned 
district  judge  found  as  a  fact  that  Hodges  was  clerk  of  the  County  Court 
of  Parker  County  when  he  made  the  certificate. 

The  objections  urged  by  appellant  to  the  certificate  were  not  made 
when  it  was  offered  in  evidence,  but  it  is  contended  that  there  was  no 
evidence  of  a  valid  judgment  lien  because  the  certificate  did  not  show 
that  the  judgment  had  been  duly  abstracted  in  Parker  County.  We 
think  the  objection  made  to  the  sufiiciency  of  the  evidence  was  good 
unless  the  District  Court  was  required  to  take  judicial  notice  that  J.  E. 
Hodges  was  the  clerk  of  the  County  Court  of  Parker  County  at  the  time 
he  made  the  certificate. 

^  We  have  been  unable  to  find  any  authority  directly  in  point,  but  from 
cases  presenting  analogous  questions  we  have  reached  the  conclusion 
that  the  district  court  should  take  judicial  notice  of  who  is  the  clerk  of 
the  county  court  of  the  county  in  which  it  is  sitting  and  trying  the 
cause.  He  is  a  public  officer  of  the  county,  and  his  name  and  official 
position  is  notorious  to  everybody  in  the  county.  He  signs  and  certifies 
transcripts  from  the  probate  court  to  the  district  court,  and  certifies 
copies  of  records  and  deeds  to  be  used  in  evidence  in  that  court,  and 
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does  many  other  official  acts  which  come  imder  review  in  that  court,  and 
is  as  well  known  as  the  sheriff  or  constables  of  the  county  who  serve  and 
make  returns  on  the  processes  of  that  court.  We  think,  therefore,  that 
that  court  should  take  judicial  notice  of  who  the  clerk  of  the  county 
court  is,  or  was,  when  the  certificate  read  in  evidence  was  made,  the 
date  of  the  certificate  showing  that  it  was  made  during  tfee  current  term 
of  ofiice.  McCarty  v.  Johnson,  20  Texas  Civ.  App.,  184;  State  v.  Sei- 
bert  (Sup.  Ct.  Mo.),  32  S.  W.  Rep.,  670;  White  v.  Rankin  (Sup.  Ct. 
Ala.),  8  So.  Rep.,  118;  Martin  v.  Aultman  (Sup.  Ct.  Wis.),  49  N.  W. 
Rep.,  749;  Harris  v.  Buehler  (Superior  Ct.  Delaware),  40  Atl.  Rep., 
733;  Hertig  v.  People  (Sup.  Ct.  111.),  42  N.  E.  Rep.,  879. 

The  judgment  of  the  County  Court  of  Palo  Pinto  County  which  was 
thus  abstracted,  it  is  contended,  was  afterwards  brought  before  this 
court  upon  writ  of  error  and  held  to  be  void  for  want  of  jurisdiction  over 
the  amount  in  controversy  in  that  court,  and  we  are  asked  now  to  take 
judicial  notice  of  that  fact.  No  issue  as  to  the  validity  of  this  judgment 
was  made  in  the  court  below,  and  no  evidence  offered  as  to  the  identity 
of  the  two  judgments,  and  we  know  of  no  authority  for  extending  the 
principle  of  judicial  notice  that  far,  and  have  been  cited  to  none. 

We  adopt  the  conclusions  of  fact  as  found  by  the  District  Court  and 
its  conclusions  of  law  on  other  issues  presented,  overrule  all  the  assign- 
ments of  error,  and  order  that  the  judgment  be  afl&rmed. 

Affirmed. 


C.  VoN  Carlowitz,  Administrator^  v.  Rosa  Bernstein. 

Decided  January  18,  1902. 

1.— Ouastiun  Meruit— Personal  Services— Promise  of  Legacy. 

Where  services  are  rendered  in  expectation  of  remuneration  by  a  legacy, 
and  from  the  circumstances  of  the  case  it  is  manifest  that  it  was  understood  by 
both  parties  that  compensation  should  be  made  by  will,  and  none  is  made,  a 
recovery  may  be  had  for  the  reasonable  value  of  the  services. 

8.— Same— Evidence  Held  Sufficient. 

Evidence  of  a  circumstantial  nature  considered  and  held  to  warrant  the' 
inference  that  certain  services  were  rendered  in  the  expectation  of  remuneration 
by  legacy,  induced  by  the  dclarations  of  the  deceased. 

3.— Wife's  Contract  for  Necessaries— Liability. 

In  order  to  render  the  wife's  estate  liable  on  her  contract  for  necessaries,  it 
is  not  necessary  to  show  that  the  husband  was  unable  or  refused  to  pay  for 
them;  nor  does  it  affect  the  wife's  liability  that  the  services,  rendered  in  wait- 
ing on  her  during  sickness,  necessarily  inured  in  part  to  the  husband's  benefit. 

4.— Assignment  of  Error— Insufficiency  of  Evidence. 

An  assignment  asserting  that  a  verdict  or  a  finding  should  have  been  set 
aside  because  there  was  no  evidence  to  support  it,  raises  merely  a  question  of 
law,  and  not  the  question  of  fact  whether  or  not  there  was  sufficient  evidence 
to  support  the  verdict  or  finding. 

6. — Same — Complaint  Against  Verdict. 

An  assignment  complaining  of  the  verdict  on  a  around  not  called  to  the 
attention  of  the  trial  court  in  the  motion  for  new  trial  will  not  be  entertained. 
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Appeal  from  Tarrant    Tried  below  before  Hon.  Mike  E.  Smith. 
R.  W,  Floumoy  and  C  Von  Carlowiiz,  for  appellant. 
Carlock  &  Oillespie,  for  appellee. 

STEPHENS,  Associate  Justice. — ^Appellant,  the  administrator  of 
the  estate  of  Minnie  Nolan,  deceased,  was  sned  by  appellee,  Rosa  Bern- 
stein, a  sister  of  Minnie  Nolan,  who  claimed  and  recovered  a  judgment 
for  $1500  as  compensation  for  personal  services  rendered  by  her  as 
liousekeeper  and  nurse  for  Minnie  Nolan,  the  wife  of  George  Nolan, 
from  1894,  or  prior  thereto,  to  the  death  of  Minnie  Nolan,  in  December, 
1899.  This  recovery  was  sought  and  had  upon  the  ground  that  the  serv- 
ices were  rendered  in  pursuance  of  an  agreement  with  George  and  Min- 
nie Nolan  that  appellee  should  be  compensated  for  her  services  by  will, 
the  services  being  treated  as  necessaries,  for  which  a  married  woman 
may  contract,  furnished  Minnie  Nolan,  who  was  an  invalid  during  that 
period,  and  who  finally  lost  her  mind  and  died  without  making  a  will, 
hut  to  whom  George  Nolan,  who  died  a  few  months  before  she  did,  had 
willed  whatever  property  he  possessed. 

The  most  diflBcult  question  submitted  for  our  determination  is  raised 
hy  the  fifth  assignment  of  error,  reading :  ^'The  court  erred  in  not  set- 
ting aside  the  verdict  of  the  jury  for  the  reason  that  there  is  no  evi- 
dence that  Minnie  Nolan  ever  offered  to  compensate  the  plaintiff  for 
her  service  and  that  the  plaintiff  accepted  such  offer.^' 

It  will  be  observed  that  this  assignment,  as  repeatedly  held  by  our 
Supreme  Court,  raises  only  a  question  of  law,  that  is,  whether  or  not 
there  was  any  evidence  of  an  agreement  to  compensate  appellee  for  her 
services,  and  not  the  question  of  fact  whether  or  not  there  was  sufficient 
evidence  of  such  agreement.  With  the  scope  of  the  inquiry  thus  limited, 
what  evidence  was  there  of  an  agreement  that  appellee  should  be  com- 
pensated by  will  for  her  services?  True,  there  was  no  direct  evidence 
of  such  agreement,  but  owing  to  the  deaths  of  the  Nolans  and  of  the 
consequent  disqualification  of  appellee  as  a  witness  to  prove  contracts 
between  her  and  the  deceased,  such  evidence  was  hardly  to  be  expected. 
There  were,  however,  circumstances  tending  to  prove  the  agreement. 
Both  George  and  Minnie  Nolan  repeatedly  stated,  in  substance,  and 
sometimes  in  the  presence  of  appellee,  that  she  had  to  do  everything  for 
them,  that  Minnie  Nolan  could  not  do  without  her,  and  that  everything 
they  had  was  to  go  to  her  at  their  death.  The  service  rendered  was 
such  as  equitably  entitled  appellee  to  remuneration,  but  none  was  given. 
The  inference  is  not  an  unreasonable  one  from  the  testimony  that  the 
services  were  rendered  in  the  expectation  induced  by  the  declarations  of 
the  deceased  of  remuneration  by  legacy,  which  we  understand  to  be  the 
test 

The  rule  on  this  subject  is  thus  stated  by  Mr.  Beach  in  his  Modem 
Ijaw  of  Contracts,  section  660 :     ^*If  services  are  rendered  in  expectation 
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of  remuneration  by  a  legacy,  and  there  is  nothing  in  the  conduct  or  lan- 
guage of  the  person  benefited  by  the  services  to  induce  such  an  expecta- 
tion, they  are  deemed  voluntary  and  gratuitous.  But  where,  from  the 
circumstances  of  the  case,  it  is  manifest  that  it  was  understood  by  both 
parties  that  compensation  should  be  made  by  will,  and  none  is  made,  an 
action  lies  to  recover  what  the  services  were  reasonably  worth/' 

For  a  further  discussion  of  the  rule,  particularly  in  its  bearing  upon 
the  question  where  services  are  rendered  by  members  of  a  family,  living 
in  one  household,  to  each  other,  see  section  653  of  Beach  on  Modem 
Law  of  Contracts.  See  also  Hart  v.  Hart,  41  Mo.,  441;  Bobinson  v. 
Robinson,  28  N.  Y.,  494;  Graham  v.  Graham,  34  Pa.  St.,  475;  Guild 
V.  Guild,  15  Pick.,  130;  Hudson  v.  Hudson,  13  S.  E.  Rep.,  683,  and 
Jonas  V.  Judey,  9  Grat.  (Va.),  708,  all  cited  by  counsel  for  appellee, 
and  particularly  the  Missouri  and  New  York  cases  cited. 

The  proposition  of  the  first  assignment  of  error,  the  next  submitted 
in  the  brief,  is,  that  to  render  the  wife  liable  on  her  contracts  for  neces- 
saries it  must  be  shown  that  the  husband  was  unable  or  that  he  refused 
to  supply  them ;  but  it  seems  to  have  been  otherwise  ruled  in  this  State, 
where  we  have  a  statute  giving  the  wife  power  to  make  such  contracts. 
Hawkes  v.  Robertson,  40  S.  W.  Rep.,  549,  and  cases  there  cited;  Emerson 
V.  Kneezell,  62  S.  W.  Rep.,  561. 

The  verdict  was  objected  to  in  the  motion  for  new  trial  as  being  ex- 
cessive because  compensation  was  allowed  for  services  rendered  George 
as  well  as  Minnie  Nolan,  and  this  contention  is  renewed  in  the  fourth 
assignment  of  error ;  but  it  must  be  overruled,  because  in  the  very  nature 
of  this  case  it  was  impossible  to  render  the  required  service  to  the  latter 
without  some  benefit  accruing  to  the  former. 

The  remaining  assignment  submitted  in  the  brief  complains  of  the 
verdict  upon  a  ground  not  brought  to  the  attention  of  the  trial  court 
in  the  motion  for  new  trial,  and,  according  to  a  well  settled  rule  of 
practice,  could  not  therefore  be  entertained  by  this  court. 

The  judgment  is  afiSrmed. 

Affirmed. 


Babbaba  J.  Blum  et  al.  v.  Lily  Johnson  et  al. 

Decided  January  18,  1902. 

L^Appeal— Cross-AppeaL 

Where  plaintiffs  recovered  judgment  against  defendant  on  a  warranty  of 
title,  and  the  latter  appealed,  plaintiffs  as  appellees  could  not  complain  that 
they  were  denied  judgment  against  certain  other  parties  impleaded  by  the  de- 
fendant where  they  had  not  appealed  from  the  judgment  in  favor  of  such  other 
parties. 

2.— Warranty  of  Title— Public  Domain— Public  Policy. 

It  is  not  against  public  policy  for  a  person  to  purchase  of  another  land 
which  turns  out  to  be  public  domain  or  public  school  land,  and  a  recovery  may 
be  had  upon  the  warranty  of  title  for  the  money  paid  for  such  land. 
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8. — Same— Harried  Woman— Hnsband  Liable. 

Where  a  husband  and  wife  convey  bj  deed  of  general  warranty  land  which 
is  the  separate  estate  of  the  wife,  the  husband  is  liable  on  the  warranty  in  case 
the  title  fails,  but  the  wife  is  not,  since  she  can  not  bind  herself  by  a  contract 
of  warranty. 

4. — Same— Wife  Recovering  on  Warranty— Separate  Estate. 

Where  on  failure  of  the  title  the  purchaser  recovered  against  the  husband 
on  the  joint  warranty  of  himself  and  wife  as  the  vendors,  but  was  denied  any 
recovery  against  the  wife  on  the  warranty,  she  was  nevertheless  entitled  to 
recover  against  her  vendor  on  his  warranty  of  the  title  to  her  as  her  separate 
estate. 

Appeal  from  Mitchell.    Tried  below  before  Hon.  W.  E.  Smith. 

Looney  &  Hamner,  for  appellants. 

Cowan  dk  Bumey  and  Martin  Dies,  for  appellees. 

STEPHENS,  Associate  Justice. — Barbara  J.  Blum,  joined  by  her 
husband  Anthony  Blum,  sued  W.  V.  Johnson  and  wife,  Lily  Johnson, 
to  recover  the  purchase  money,  with  interest,  paid  the  latter  by  Mrs. 
Blum  out  of  her  separate  estate  for  a  section  of  land  in  Borden  County, 
Texas,  No.  227,  block  97,  located  for  the  Houston  &  Texas  Central 
Railway  Company  within  the  Texas  &  Pacific  reservation,  which  it  has 
been  decided  rendered  the  location  void.  The  land,  after  being  so  lo- 
cated and  alienated  by  the  Houston  &  Texas  Central  Railway  Company, 
was  conveyed  to  Mrs.  Blum  by  Mrs.  Johnson,  joined  by  her  husband,  July 
16,  1885,  by  deed  with  covenants  of  general  warranty.  H.  L.  Adams,  I. 
Adams,  and  W.  A.  Holloway  had  made  a  like  conveyance  of  it  to  Mrs. 
Johnson  in  her  separate  right,  April  22,  1885,  and  were  consequently 
impleaded  by  the  Johnsons  and  recovery  was  sought  against  them  in 
behalf  of  Mrs.  Johnson  for  the  amount  of  purchase  money  paid  them 
for  the  land  out  of  her  separate  estate.  The  Blums  recovered  judgment 
against  W.  V.  Johnson,  but  were  denied  any  recovery  against  Lily  John- 
son on  the  ground  that  a  married  woman  could  not  bind  herself  per- 
sonally by  a  covenant  of  warranty,  as  was  in  effect  held  in  Wadkins  v. 
Watson,  86  Texas,  194;  24  S.  W.  Rep.,  385. 

The  recovery  sought  in  behalf  of  Mrs.  Johnson  was  denied  because 
no  recovery  was  allowed  against  her.  The  Johnsons  alone  have  ap- 
pealed, making  all  other  parties  payees  in  the  appeal  bond.  The  Blums, 
however,  have  assigned  errors,  complaining  of  the  judgment  in  so  far 
as  the  court  refused  to  allow  them  a  recovery  against  not  only  Mrs. 
Johnson,  but  also  Adams,  Adams,  and  Holloway.  But  as  they  neither 
sued  the  three  parties  last  named  nor  perfected  any  appeal  from  the 
judgment  in  their  favor,  no  relief  can  be  given  them  on  that  branch 
of  the  case.  Anderson  v.  Silliman,  50  S.  W.  Rep.,  576 ;  Harter  v.  Hem- 
don,  35  S.  W.  Rep.,  80 ;  Stevens  v.  Insurance  Co.,  62  S.  W.  Rep.,  824. 

Whether  they  are  entitled  to  assign  errors  to  the  judgment  in  favor 
of  Mrs.  Johnson  is  not  so  clear,  but  it  would  seem  from  the  opinion  of 
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Justice  Williams  in  Woeltz  v.  Woeltz,  57  Southwestern  Reporter,  35, 
that  they  are,  since  the  appeal  of  the  Johnsons  appears  to  have  been 
taken  from  the  whole  judgment. 

The  questions  to  be  determined,  then,  are:  First,  whether  or  not 
the  Blums  were  entitled  to  judgment  against  W.  V.  Johnson;  second, 
whether  or  not  they  were  entitled  to  judgment  against  his  wife;  third, 
whether  or  not  Mrs.  Johnson  was  entitled  to  judgment  in  her  separate 
right  against  Adams,  Adams  and  Holloway,  for  Mr.  Johnson  did  not 
ask  any  judgment  in  his  own  behalf  against  them. 

Neither  in  the  pleadings  of  the  Blums  nor  in  the  pleadings  of  the 
Johnsons  was  any  recovery  sought  upon  the  ground  of  mutual  mistake 
as  to  the  fact  and  effect  of  the  conflict  between  block  97  and  the  Texas 
&  Pacific  reservation,  afterwards  determined  by  courts  of  final  juris- 
diction to  exist  and  to  leave  the  title  in  the  State;  but  breach  of  war- 
ranty and  the  bare  fact  that  the  subject  matter  of  the  sales  was  a  part 
of  the  public  domain  were  in  each  instance  made  the  grounds  for  the 
recovery  of  the  purchase  money  with  interest.  We  need  not,  therefore, 
stop  to  inquire  what  the  rights  of  the  parties  would  have  been  if  a 
case  of  equitable  cognizance  had  been  made.  Doubtless  both  pleaders, 
in  shaping  the  issues,  had  in  mind  the  decision  of  our  Supreme  Court 
in  the  case  of  Lamb  v.  James,  87  Texas,  .485,  29  Southwestern  Reporter, 
647,  in  which  it  was  held  that  Lamb,  who  had  purchased  public  school 
land  from  James,  was  entitled  to  recover  the  full  purchase  price  paid 
James,  who  acted  in  good  faith  and  warranted  the  title,  merely  because 
it  afterwards  turned  out  that  James  had  never  acquired  any  title  from 
the  State,  although  title  was  acquired  by  Lamb  from  the  State  after  his 
purchase  from  James,  and  at  a  reduced  price.  The  learned  judge  who 
wrote  the  opinion  in  that  case.  Justice  Denman,  evidently  undertook, 
it  seems  to  us,  to  place  the  decision  mainly,  if  not  entirely,  upon  the 
ground  that  contracts  for  the  sale  of  public  school  land  before  the  title 
has  to  any  extent  passed  out  of  the  State  are  against  public  policy  and 
void,  for  in  announcing  that  public  school  lands  were  not  the  ^lawful 
subject  matter*^  of  private  contracts,  the  words  just  quoted  were  ital- 
icised, and  the  following  clear  statement  of  the  grounds  of  the  decision 
was  made:  "The  making  of  such  deeds  by  private  parties  would  tend 
th  embarrass  the  State  in  the  disposition  of  its  public  lands ;  would  in- 
cumber the  homes  of  the  purchasers  with  liens,  not  only  to  the  State 
for  real  purchase  money,  but  also  in  favor  of  a  stranger  to  the  title,  for 
such  sum  as  he  might  charge  the  settler  for  his  pretended  right,  thereby 
rendering  the  settler  less  able  to  perform  his  contract  with  the  State; 
and  is  therefore  contrary  to  public  policy.  The  public  lands  are  not 
a  lawful  subject  of  a  private  contract,  and  an  attempted  conveyance 
thereof  by  one  private  person  to  another  passes  no  interest  whatever  in 
the  land,  and  does  not  create  the  relation  of  vendor  and  vendee,  and 
therefore  can  not  be  held  to  furnish  a  consideration  for  the  payment, 
the  promise  of  payment,  or  the  recovering  of  the  supposed  consideration 
of  such  conveyance.^^ 
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No  such  view  of  the  law,  however,  was  entertained  when  that  case 
was  before  this  court,  for  it  was  then  held  that  Lamb's  remedy,  the 
charge  of  fraud  not  being  sustained  and  no  other  ground  of  equity  being 
alleged,  was  an  action  on  the  warranty,  and  that  the  measure  of  re- 
covery was  what  it  had  cost  him  to  acquire  title  from  the  State.  Lamb 
V.  James,  81  S.  W.  Eep.,  172;  27  S.  W.  Eep.,  178.  To  sustain  this  rul- 
ing McClelland  v.  Moore,  48  Texas,  355,  involving  a  sale  in  part  of  a 
void  location  of  public  land,  was  cited;  to  which  might  now  be  added 
the  case  of  Dillahimty  v.  Railway,  27  Southwestern  Reporter,  1002, 
since  decided,  in  which  precisely  tiie  same  ruling  was  made  by  the  Su- 
preme Court  of  Arkansas  with  reference  to  a  sale  with  warranty  of  title 
of  a  part  of  the  unappropriated  public  domain  of  the  United  States, 
made  by  the  railway  company  to  Dillahunty,  who  afterwards  acquired 
title  from  the  government,  the  cost  of  which  was  'held  to  be  the  meas- 
ure of  damages  for  breach  of  the  warranty. 

When  the  case  of  Raynor  Cattle  Company  v.  Bedford,  91  Texas,  643, 
44  Southwestern  Reporter,  410,  came  before  us,  while  we  could  not 
approve  as  sound  the  view  above  expressed  in  the  opinion  of  Justice 
Denman,  we  nevertheless  felt  constrained  to  accept  it  as  an  authorita- 
tive statement  of  the  position  of  our  Supreme  Court  on  that  question, 
as  will  be  seen  from  the  opinion  of  Justice  Hunter  in  that  case;  but  the 
decision  refusing  a  writ  of  error  was  placed  upon  a  different  ground,  as 
will  be  seen  from  the  opinion  of  Chief  Justice  Gaines  (45  Southwesterly 
Reporter,  554),  in  which  the  learned  court  deemed  it  expedient  to  state 
that  it  seemed  to  them  that  the  opinion  of  this  court  had  proceeded 
upon  a  misapprehension  of  i  what  was  decided  in  Lamb  v.  cJames,  87 
Texas,  485,  in  effect,  because  the  judgment  rendered  by  the  Supreme 
Court  in  that  case,  which  allowed  the  recovery  of  the  purchase  money, 
would  have  been  erroneous,  as  subsequently  held  by  them  in  Beer  v. 
Landman,  88  Texas,  450,  if  the  contract  between  Lamb  and  James  had 
been  illegal.  Then  follows  this  statement:  "The  gist  of  the  ruling 
in  the  Lamb  case  was  that  the  vacant  unappropriated  public  domain 
which  was  attempted  to  be  sold  by  James  to  Lamb  and  Edwards  fur- 
nished no  consideration  for  the  contract.  There  is  no  statement  of 
facts  foimd  in  the  record  in  the  case  before  us,  but  we  are  of  opinion 
that  it  appears  from  the  conclusions  of  fact  found  by  the  trial  judge 
that  all  the  land  for  which  the  notes  in  controversy  were  given  was,  at 
the  time  of  the  purported  sale,  public  domain,  and  that  the  case  falls 
strictly  within  the  rule  laid  down  in  Lamb  v.  James,  supra." 

We  therefore  understand  our  Supreme  Court  now  to  hold  that  it  is 
not  against  public  policy  for  one  person  to  purchase  of  another  land 
which  turns  out  to  be  a  part  of  the  unappropriated  public  domain  or 
public  school  land,  and,  as  before  indicated,  this  view  meets  with  our 
approval;  but  we  also  understand  that  court  to  hold  that  the  money 
paid  in  such  a  purchase  may  be  recovered  solely  upon  the  groimd  that 
such  land  furnishes  no  consideration  for  the  contract,  which  seems,  con- 
trary to  the  holding  in  McClelland  v.  Moore  and  Dillahunty  v.  Railway, 
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supra^  to  be  treated  as  an  exception  to  the  general  rule  on  that  subject. 
That  money  voluntarily  paid  for  a  worthless  title  with  knowledge  of 
all  the  facts  and  without  warranty  of  title,  is  not  recoverable,  is  a  propo- 
sition of  very  general  if  not  universal  application.  2  Dev.  on  Deeds, 
sec.  957;  1  Sug.  on  Vend.,  p.  251,  sec.  26,,and  notes;, 2  Id.,  p.  549,  sec- 
6,  and  notes. 

In  holding  that  a  married  woman  could  not  recover  money  volunta- 
rily paid  in  purchase  of  personal  property,  in  Pitts  v.  Elser,  87  Texas, 
347,  this  language  was  used  by  Justice  Brown:  "Where  money  is  vol- 
untarily paid,  with  full  knowledge  of  all  the  facts,  it  can  not  be  recov- 
ered, although  it  may  have  been  paid  upon  a  void  demand  or  upon  a 
claim  which  had  no  foundation  in  fact.  Taylor  v.  Hall,  71  Texas,  216; 
Gould  V.  McFall,  118  Pa.  St.,  455;  4  Am.  State  Rep.,  606.  This  propo- 
sition is  too  well  settled  to  require  further  citations  of  authority.^' 

If,  therefore,  the  construction  placed  upon  the  decision  of  the  Su- 
preme Court  in  Lamb  v.  James  by  this  court,  misled  as  we  were  by  the 
learned  judge  who  wrote  the  opinion,  is  shown  to  have  been  wrong  be- 
cause a  recovery  of  the  purchase  money  paid  was  allowed  in  that  case, 
would  not  the  construction  now  placed  upon  it  by  the  Supreme  Court 
be  wrong  for  the  same  reason?  That  is  to  say,  while  the  illegality  of 
a  contract  is  held  to  prevent  the  recovery  of  money  paid  under  it,  will 
not  the  fact  that  money  is  volimtarily  paid,  in  the  absence  of  grounds 
for  equitable  relief,  have  the  same  effect?  But  however  this  may  be, 
while  we  think  it  would  have  been  better  if  the  Supreme^s  Court's  de- 
cision in  Lamb  v.  James  had  been  overruled  entirely,  instead  of  limited, 
we  must  accept  the  existing  construction  of  that  decision  as  announced 
in  the  opinion  of  the  learned  chief  justice  in  Raynor  Cattle  Co.  v.  Bed- 
ford, and  proceed  to  dispose  of  the  questions  at  issue  in  accordance 
therewith. 

We  therefore  overrule  the  contention  that  W.  V.  Johnson  was  not 
liable  on  his  warranty  because  of  the  alleged  illegality  of  the  contract. 
We  could  not  hold  iiat  there  was  no  consideration  for  the  warranty, 
since  Johnson  received  over  $2000  on  the  faith  of  it. 

On  the  authority  of  Lamb  v.  James,  as  construed  and  limited  by  the 
Supreme  Court  in  Raynor  Cattle  Company  v.  Bedford,  we  feel  con- 
strained to  hold  that  Mrs.  Johnson  was  entitled  to  recover  from  Adams, 
Adams,  and  HoUoway,  although  no  recovery  was  had  against  her,  and 
although  no  grounds  of  equity  were  alleged,  the  money  paid  them  for 
the  land  with  interest,  as  specified  in  her  second  assignment  of  error, 
without  reference  to  whether  or  not  she  was  entitled  to  recover  on  the 
warranty. 

It  only  remains  to  determine  whether  the  Blums  were  entitled  to  a 
judgment  against  Mrs.  Johnson,  as  well  as  against  her  husband.  That 
she  was  not  liable  on  her  warranty  we  must  treat  as  settled  by  the  de- 
cision of  our  Supreme  Court  in  Wadkins  v.  Watson,  supra.  It  is,  how- 
ever, insisted  in  the  brief  of  the  Blums  that  they  were  entitled  to  re- 
cover from  Mrs.  Johnson  the  money  paid  her  husband  for  her,  upon 


1902.]  Cunningham  v.  P.  W.  &  D.  C.  Ry.  Co.  15 

the  ground  that  the  land  was  a  part  of  the  public  domain  and  therefore 
no  consideration  for  the  contract  of  purchase^  though  we  doubt  whether 
their  assignments  of  error  (1  and  2)  were  ever  intended  to  raise  any 
question  other  than  that  of  liability  on  the  warranty.  The  contention 
presents  this  anomaly^ — they  accepted  the  warranty  of  W.  V.  Johnson 
and  have  recovered  a  judgment  upon  it,  which,  for  ought  we  know,  they 
may  be  able  to  collect,  and  yet  it  is  insisted  that  they  should  also  have 
a  judgment  against  Mrs.  Johnson  upon  the  ground  that  there  was  no 
consideration  for  the  contract.  As  already  intimated,  it  is  by  no  means 
clear  that  the  money  paid  would  have  been  recoverable  in  the  absence  of 
a  warranty  or  of  well  known  equitable  grounds  for  relief,  even  as  against 
one  not  under  disability,  and  we  know  of  no  authority  for  holding  a 
married  woman  liable  in  this  State  in  such  case,  the  contract  not  being 
one  for  necessaries  or  for  the  benefit  of  her  separate  estate,  and  none 
has  been  cited. 

Upon  the  findings  of  fact  made  by  the  district  judge,  which  we  adopt, 
and  the  conclusions  of  law  above  stated,  we  affirm  the  judgment  between 
the  Blums  and  the  Johnsons,  but  reverse  and  here  render  the  judgment 
between  Mrs.  Johnson  and  the  other  parties  so  as  to  allow  her  to  recover 
from  them  what  was  paid  them  for  the  land  with  interest  from  the  date 
of  payment,  as  stated  in  their  second  assignment  of  error,  with  costs 
accruing  on  that  branch  of  the  case,  both  in  the  court  below  and  in  this 
court,  other  costs  of  appeal  to  be  taxed  against  the  Johnsons. 

Affirmed  in  part;  reversed  and  rendered  in  part. 


MaBY  L.  CtlNNINGHAM  Et  AL.  V.  FOBT  WORTH  &  DENVER  CiTY 

Railway  Company. 

Decided  January  18,  1902. 

Sailroads—NegUseace— Trespasser  on  Freight  Train. 

'Evidence  oonaidered  in  a  case  where  the  deceased,  a  trespasser  on  a  freight 
train,  was  killed  in  jumping  from  the  train  while  in  motion,  and  held  not  to 
show  such  circumstances  as  required  the  train  employes  to  exercise  diligence  to 
discover  his  presence,  or  to  care  for  his  safety  while  thereon,  and  the  action  of 
the  trial  court  in  instructing  a  verdict  for  the  defendant  is  approved. 

Appeal  from  Wise.    Tried  below  before  Hon.  J.  W.  Patterson. 

Bulloch  &  Basham,  for  appellants. 

Stanley,  Spoonts  &  Thompson,  for  appellee. 

CONNER,  Chief  Justice. — This  is  a  suit  for  damages  by  the  widow 
and  child  of  Louis  B.  Cunningham  for  his  death,  caused  by  the  alleged 
negligence  of  appellee.  Upon  the  trial  and  at  the  conclusion  of  the 
evidence  the  court  gave  peremptory  instruction  to  the  jury  to  return  a 
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verdict  for  appellee.  This  was  done  and  judgment  entered  accordingly, 
and  the  sole  question  presented  on  this  appeal  is  whether  there  was  any 
evidence  of  negligence  on  the  part  of  the  appellee  whteh  authorized  the 
submission  of  the  issue  to  the  jury. 

It  appears  that  the  deceased  either  fell  or  jumped  oflE  the  rear  plat* 
form  of  the  caboose  attached  to  the  rear  end  of  a  through  freight  train, 
while  it  was  going  at  the  rate  of  twelve  or  fifteen  miles  an  hour  through 
the  station  of  Alvord,  Wise, County,  where  the  deceased  lived  at  the 
time,  and  that  he  was  thereby  injured  so  that  he  afterwards  died. 

We  will  not  incumber  our  conclusions  by  setting  out  the  testimony  in 
full,  but  deem  it  sufficient  to  say  that  it  has  been  carefully  considered, 
and  that  we  find  no  such  evidence  as  required  the  submission  of  the 
issue  of  negligence  to  the  jury.  It  is  undisputed  that  by  the  rules  of 
the  company  passengers  were  not  allowed  upon  the  train  in  question; 
that  the  conductor  and  brakeman  were  stationed  at  their  respective  sta- 
tions of  duty,  and  they  both  testify  positively  that  they  were  not  aware 
that  Cunningham  was  aboard.  Nor  is  there  material  conflict  in  their 
testimony  to  the  effect  that  Cunningham  was  not  discovered  or  seen  by 
the  operatives  until  just  about  the  time  he  jumped  or  fell  off  the  lower 
step  of  the  rear  end  of  the  caboose,  and  until  it  was  too  late  to  have 
signaled  the  engineer  and  caused  any  material  abatement  in  the  speed 
of  the  train.  The  evidence  tends  to  show  that  the  deceased  was  drunk 
or  drinking,  and  had  boarded  the  train  at  a  pump  or  watering  station 
two  and  one-half  miles  from  Alvord,  while  the  engine  was  taking  water, 
and  that  before  the  train  started  the  conductor  walked  around  and  upon 
the  rear  end  of  the  caboose  and  there  remained  until  after  the  train  had 
passed  the  pumping  station.  It  is  insisted,  in  effect,  that  therefore  the 
conductor  must  have  seen  Cimningham  and  observed  his  condition,  and 
became  affected  with  the  duty  of  caring  for  him  and  of  seeing  that  he 
got  off  without  injury. 

The  evidence  referred  to  may  raise  a  suspicion  of  this  purport,  but  we 
regard  it  as  altogether  too  inconclusive  in  its  nature  to  raise  the  issue. 
The  pumper  is  the  only  person  who  testifies  that  he  saw  Cunningham 
at  the  pumping  station,  but  he  further  testifies  that  he  did  not  see  him 
get  on  the  train.  The  last  time  the  pumper  saw  him  he  was  some  four  or 
five  car  lengths  from  the  caboose,  and  nothing  appears  in  the  testimony 
evidencing  Cunningham's  purpose  to  then  become  a  passenger.  Just 
how  or  when  Cunningham  attained  his  position  on  the  rear  end  of  the 
caboose  is  mere  conjecture.  He  may  have  done  so  after  the  conductor 
entered  the  caboose  and  shut  the  door,  or  may  have  boarded  one  of  the 
forward  cars  and  walked  back  after  the  train  started,  but  however  this 
was,  the  positive  testimony  of  the  operatives  of  the  train  that  they  did 
not  see  him  get  on  is  uncontradicted,  and  no  attempt  to  impeach  the 
witnesses  was  made.  Besides,  there  was  no  pleading  authorizing  a  find* 
ing  of  negligence  on  the  groimd  that  Cunningham  was  so  drunk  that  he 
could  not  care  for  himself  and  safely  ride  on  the  rear  platform,  and  that 
therefore  the  conductor,  in  the  exercise  of  ordinary  care,  should  have 
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taken  him  inside  or  safely  put  him  off.  Furthermore,  if  it  be  conceded 
that  the  operatives  know  of  his  presence  and  position  on  the  train,  we 
fail  to  find  any  evidence  that  the  conductor  or  brakeman  knew,  or  could 
have  known  in  time  to  have  avoided  the  injury,  of  Cunningham's  in- 
tention to  get  off  at  Alvord.  After  such  intention  was  manifest,  the 
conductor  and  rear  brakeman  both  testify  without  contradiction  that  it 
would  have  been  impossible  to  have  signaled  the  engineer  and  abated 
the  speed  of  the  train  before  the  deceased  jumped  off.  Cunningham 
was  clearly  a  trespasser  in  any  view  of  the  case,  and  the  pleadings  and 
evidence  develop  no  such  case  as  required  appellee's  servants  to  exercise 
diligence  to  discover  his  presence  on  the  train,  or  to  care  for  his  safety 
while  thereon,  and  certainly  fail  to  show  a  case  of  discovered  peril  with 
negligence  thereafter  to  avoid  injury.  The  deceased  seems  to  have  vol- 
untarily assumed  the  risk  of  injury  arising-  from  the  circumstances,  and 
we  think  it  is  clear  that  the  action  of  the  court  in  giving  the  peremptory 
instruction  must  be  affirmed.  See  Railway  v.  Shetter,  59  S.  W.  Rep., 
633;  Railway  v.  Haltom,  66  S.  W.  Rep.,  626;  Rodriguez  v.  Railway,  64 
S.  W.  Rep.,  1005. 
The  judgment  is  affirmed. 

Affirmed. 


J.  Q.  Adams  v.  C.  H.  King. 

Decided  January  11,  1902. 

Kinor— Sale  of  State  School  Land— Void  Contract. 

A  sale  of  State  school  land  under  the  Act  of  1879  ae  amended  by  the  Act 
of  April  6,  1881,  made  to  a  minor  over  19  years  of  age,  was  void,  and  could  not 
be  ratified  by  him  after  attaining  majority.  Following  Walker  v.  Bogan,  93 
Texas,  248. 

Appeal  from  Shackelford.    Tried  below  before  Hon.  N.  R.  Lindsey. 

A.  A.  Clarice,  Thos.  L.  Blanton,  and  Theodore  Mack,  for  appellant. 

Warren  <6  Webb,  J.  A.  King,  and  A.  H.  Kirby,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  was  an  action  of  trespass  to 
try  title  brought  by  Adams  to  recover  from  King  three  sections  of  State 
school  land  lying  in  Shackelford  County,  being  sections  8  and  18  in  block 
13,  and  section  6  in  block  14,  located  by  virtue  of  certificates  issued  to 
the  Texas  &  Pacific  Railroad  Company.  The  defendant  pleaded  not 
guilty  and  reconvened  in  a  cross-action  to  recover  possession.  The  case 
was  tried  by  the  court  without  a  jury,  and  judgment  was  rendered 
against  Adams  in  favor  of  King  for  the  recovery  of  the  land  with  writ 
of  possession,  and  from  that  judgment  Adams  has  appealed,  and  brings 
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the  case  here  on  the  findings  of  fact  and  conclusions  of  law  as  found  by 
the  District  Court,  accompanied  by  a  statement  of  facts. 

We  adopt  the  conclusions  of  fact  as  found  by  the  district  judge,  some 
of  which  are,  that  on  December  18,  1882,  the  three  sections  in  contro- 
versy were  formally  sold  by  the  Commissioner  to  James  M.  Rockwell, 
who  was  on  that  day  over  19  years  old,  but  under  the  age  of  21,  and 
that  Rockwell  on  July  26,  1892,  conveyed  it  to  T.  H.  King  by  quitclaim 
deed ;  that  said  sale  to  Rockwell  has  never  been  legally  forfeited,  though 
the  Commissioner  has  put  the  land  on  th^  market  twice  since  and  sold 
it  twice,  both  of  which  sales,  however,  were  void  because  of  collusion 
with  King,  the  lands  being  in  King's  pasture;  that  Rockwell,  by  failing 
to  repudiate  the  sale  within  a  reasonable  time  after  majority  and  by  his 
sale  to  King  in  1892,  must  be  held  to  have  elected  to  affirm  tiie  sale  made 
to  him  by  the  Commissioner  while  a  minor,  if  such  sales  can  be  affirmed. 

It  will  be  seen  from  the  above  that  the  vital  question  in  this  case  is 
whether  the  sale  in  this  instance  was  void  or  only  voidable.  It  is  the 
first  time  this  question  has  come  before  us  under  the  statute  of  1879  as 
amended  by  the  Act  of  1881,  and  were  it  not  for  the  decision  of  our 
Supreme  Court  in  Walker  v.  Rogan,  93  Texas,  248,  construing  that 
statute,  we  would  not  hesitate  to  hold  that  the  sale  to  a  minor  under  the 
statute  named  would  be  voidable  only,  and  that  as  the  ratificati&n  in 
this  instance  by  the  minor  was  complete  after  coming  of  age,  King's 
title  under  his  deed  from  Rockwell  is  good.  The  reasons  why  we  should 
so  hold  are  sufficiently  set  forth  in  the  opinion  of  this  court  delivered  by 
Justice  Stephens  in  Watson  v.  White,  26  Texas  Civil  Appeals,  442,  and 
in  O'Keefe  v.  McPherson,  25  Texas  Civil  Appeals,  313,  61  Southwestern 
Reporter,  534,  and  authorities  cited  in  these  cases. 

In  view,  however,  of  the  decision  in  Walker  v.  Rogan,  supra,  constru- 
ing the  very  statute  under  consideration,  and  being  unable  to  distin- 
guish this  case  in  principle  from  that,  we  feel  constrained  to  reverse 
the  judgment  herein  and  render  it  in  favor  of  the  appellant,  and  it  is  so 
ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 


B.  P.  Hall  et  al.  v.  B.  F.  Read  et  al. 

Decided  January  25,  1902. 

1.— Writ  of  Error— Time  of  Suing  Out— Corrected  Judgment. 

Where  judgment  was  entered  in  the  trial  court  for  an  improper  amount  and 
by  consent  of  the  parties  it  was  corrected  in  that  respect  without  a  motion,  and 
a  writ  of  error  was  sued  out  within  twelve  months  thereafter,  though  not  within 
twelve  months  from  the  original  entry  of  the  judgment,  it  was  in  time. 

2.— Attorney  Fees— Vendor's  Lien  Note — Subsequent  Purchaser  Without  Notice. 

Where  a  vendor's  lien  note  provided  for  attorney  fees,  but  such  provision 

was  omitted  from  the  description  of  the  note  in  the  deed  from  the  vendor  and 
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from  a  trust  deed  executed  by  the  vendee  to  secure  its  payment,  the  land  could 
not  be  subjected  to  a  lien  for  such  fees  in  the  hands  of  subsequent  purchasers 
not  having  notice  of  such  provision  at  the  time  they  bought. 

8.— Notes— Clause  Maturing  on  Default— Election. 

Evidence  considered  and  held  not  to  show  that  the  placing  of  a  note  in  an 
attorney's  hand  in  connection  with  other  paper  which  was  to  be  collected  and 
the  proceeds  credited  on  the  notes  was  an  election  by  the  holder  of  the  note 
maturing  the  principal  because  of  default  in  the  payment  of  interest  due 
thereon. 

Error  from  Tarrant.    Tried  below  before  Hon.  W.  D.  Harrig. 

McCormick  &  Spence,  for  plaintiffs  in  error. 

W.  P.  McLean  and  D.  W.  Humphreys,  for  defendants  in  error. 

CONNER,  Chief  Justice. — This  proceeding  is  upon  writ  of  error 
prosecuted  by  W.  H.  Parlin  from  a  judgment  of  the  District  Court  of 
Tarrant  County  perpetuating  a  writ  of  injunction  sued  out  by  defend- 
ants in  error  to  restrain  the  sale  of  certain  real  estate  situated  in  the 
city  of  Port  Worth,  which  had  been  advertised  therefor  pursuant  to  the 
terms  of  a  deed  of  trust  executed  by  one  Emory  Wales  to  Frank  L. 
Shacket  to  secure  a  principal  indebtedness  of  $8000  evidenced  by  promis- 
sory note,  of  which  Parlin  afterwards  became  the  owner,  made  by  said 
Wales  for  the  purchase  money  of  the  property  advertised  for  sale.  The 
judgment  was  also  in  favor  of  defendants  in  error  for  $179.46,  with 
interest  thereon  from  the  4th  day  of  February,  1896,  at  the  rate  of  6 
per  cent  per  annum  as  the  sum  in  excess  of  said  trust  deed  indebtedness 
that  had  been  paid  thereon  to  plaintiff  in  error  by  defendants  in  error 
as  pleaded  by  them. 

The  judgment  mentioned  on  its  face  purports  to  have  been  made  and 
entered  on  the  14th  day  of  March,  1900,  and  the. petition  for  writ  of 
error  in  this  case  was  not  filed  in  the  District  Court  until  the  26th  day 
of  March,  1901;  apparently,  therefore,  the  writ  has  not  been  sued  out 
within  twelve  months  from  the  rendition  of  the  judgment  as  required  by 
article  1389  of  the  Revised  Statutes,  and  hence  a  preliminary  question 
as  to  our  jurisdiction  has  arisen  that  requires  consideration.  In  answer 
to  this  apparent  want  of  jurisdiction  plaintiff  in  error  has  filed  an 
affidavit,  which  is  not  controverted,  to  the  effect  that,  while  the  trial 
was  had  and  judgment  was  rendered  and  entered  on  said  14th  day  of 
March,  1900,  it  was  then  incorrectly  entered  as  to  the  amount  that  de- 
fendants in  error  were  entitled  to  recover  as  overpayment;  the  amount 
as  originally  entered  being  some  $23  more  than  as  now  appears  to  have 
been  adjudged.  This  error  was  discovered  and  suggested  to  counsel  for 
defendants  in  error,  who  agreed  to  the  correction,  and  without  motion 
therefor,  but  with  the  approval  of  the  trial  court,  caused  the  judgment 
to  be  corrected  so  as  to  show  the  true  amount  of  recovery.  This  correc- 
tion was  so  made  on  or  after  March  27,  1900. 
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While  perhaps  not  very  clear  on  principle  that  we  should  do  so,  we 
have  finally  concluded,  upon  the  authority  of  Luck  v.  Hopkins,  49 
Southwestern  Eeporter,  360,  to  entertain  jurisdiction  of  the  writ.  In 
the  case  cited  the  Supreme  Ck)urt  takes  occasion  to  say,  in  substance, 
among  other  things,  that  the  period  from  which  to  compute  the  time 
within  which  a  writ  of  error  may  be  sued  out  is  the  date  of  the  actual 
entry  of  the  amended  judgment,  even  though  the  amended  judgment 
may  be  substantially  the  same  as  the  judgment  originally  entered,  and 
we  think  the  proceedings  kere  mentioned  may  be  construed  as  fairly 
within  the  rule  so  announced.  The  judgment  in  its  corrected  form  is 
the  one  before  us,  and  the  one  to  be  enforced,  if  enforced  at  alL  The 
judgment  did  not  speak  the  true  fact  xmtil  the  entry  of  the  correction. 
The  fact  that  the  action  taken  was  not  upon  motion  therefor,  as  in  the 
case  of  Luck  v.  Hopkins,  should  not,  we  think,  be  deemed  material.  It 
is  conceded  that  the  amendment  was  proper.  The  court  would  certainly 
have  sustained  a  motion  for  correction,  and  having  approved  and  author- 
ized the  corrected  entries,  we  think  the  effect  substantially  the  same  as  if 
done  upon  motion.  At  all  events,  in  view  of  our  conclusions  upon  the 
merits,  the  question  of  jurisdiction  becomes  practically  unimportant^ 
We  therefore  proceed  to  the  disposition  of  the  remaining  questions. 

Defendants  in  error  were,  upon  valuable  consideration,  subsequent 
purchasers  of  the  property  from  Wales  "subject  to  the  lien  of  $8000  se- 
cured by  deed  of  trust  superior  to  this  title,*^  as  was  recited  in  a 
deed  to  them,  they  not  otherwise  becoming  parties  to  the  original 
obligation  of  Wales  to  Shacket.  Said  note  for  $8000  was  dated 
December  10,  1890,  and  made  payable  by  its  terms  five  years  after  its 
date,  bearing  interest  at  the  rate  of  10  per  cent  per  annum,  the  interest 
payable  semi-annually  as  it  accrued.  The  note  also  contained  a  provision 
for  the  payment  of  an  additional  10  per  cent  for  attomey*s  fees  in  case 
the  same  was  sued  Upon  or  placed  in  the  hands  of  an  attorney  for  col- 
lection. The  deed  of  conveyance  from  Shacket  to  Wales,  among  other 
things,  correctly  described  said  note  except  that  no  reference  was  therein 
made  to  the  provision  for  attorney's  fees.  This  was  also  true  as  to  the 
trust  deed  contemporaneously  executed  upon  the  land  in  question  to  se- 
cure the  note ;  and  defendants  in  error  did  not  otherwise  have  notice  of 
said  provision  for  attome/s  fees. 

Said  trust  deed  provided  that  in  the  event  default  should  be  made  in 
the  payment  of  any  installment  of  interest,  that  the  principal  debt 
should  at  once  become  due  an3  payable  at  the  option  of  the  holder  or 
holders  of  the  note,  and  that  the  vendees  of  said  property  should  keep 
the  house  and  improvements  thereon  insured  for  the  benefit  of  the 
owner  or  holder  of  said  note,  and  that  in  case  of  loss  by  fire  the  pro- 
ceeds of  the  policies,  or  so  much  thereof  as  should  be  necessary,  should 
be  applied  in  liquidation  of  said  indebtedness. 

Defendants  in  error  paid  the  semi-annual  installments  of  interest 
with  varying  punctuality  as  they  accrued  xmtil  the  10th  day  of  June,. 


IQOie.Ji  Hall  v.  Bead.  21 

1895^  at  which  date  an  installment  was  due^  and  was  not  paid  at  the 
time  the  building  situated  upon  the  lot  in  controversy  was  destroyed  by 
fire,  which  occurred  about  the  2d  day  of  July,  1895.  The  insurance  on 
the  destroyed  property  amounted  to  $9000,  and  the  policies,  together 
with  said  note,  were  in  the  possession  of  an  agent  of  plaintiff  in  error. 
After  the  loss  aforesaid  defendants  in  error  promptly  made  all  neces- 
sary proofs  of  loss,  which  were  forwarded  to  said  agent,  who  in  turn, 
soon  thereafter  and  several  months  before  the  maturity  of  the  note  by 
its  terms,  delivered  said  note  together  with  said  policies  of  insurance 
and  proofs  of  loss  to  Messrs.  McCormick  &  Spence,  attorneys  at  law, 
who  collected  the  full  amount  of  insurance  as  stated,  and  applied  the 
same  in  payment  of  said  $8000'  note  and  interest,  and  to  a  further  sum 
of  $840  claimed  by  them  to  be  due  as  attorneys'  fees.  Said  insurance 
was  in  excess  of  the  principal  and  interest  due  upon  the  note  in  the 
sum  adjudged  to  defendants  in  error  in  this  suit,  but  was  insufficient  to 
liquidate  the  principal,  interest,  and  attorney's  fees  as  in  fact  applied 
by  McCormick  &  Spence.  Plaintiff  in  error,  therefore,  in  August, 
1896,  caused  the  lot  in  controversy  to  be  advertised  for  sale  under  the 
powers  contained  in  the  deed  of  trust,  whereupon  defendants  in  error 
brought  this  suit  to  enjoin  the  sale  and  for  the  balance  alleged  to  be 
due  them  as  overpayment  on  said  debt. 

The  disposition  required  of  us  must  depend  upon  the  solution  of  two 
questions : 

It  is  insisted,  first,  that  defendants  in  error  were  affected  with  notice 
of  the  provision  of  said  note  for  attorney's  fees,  because,  while  the  deed 
from  Shacket  to  Wales  and  said  trust  deed  from  Wales  to  Shacket  failed 
to  recite  such  provision,  they  nevertheless  described  and  identified  the 
note  so  that  the  duty  of  inquiry  devolved  upon  subsequent  purchasers, 
and  that  had  defendants  in  error  made  the  proper  inquiry  full  knowl- 
edge would  have  been  obtained.  Second,  that  when  said  note  was  placed 
in  the  hands  of  McCormick  &  Spence,  as  hereinbefore  stated,  the  at- 
torney's fees  became  due,  and  a  part  of  the  indebtedness  according  to  the 
tenor  and  effect  of  the  note,  and  that  plaintiff  in  error,  therefore,  had 
the  right  to  insist  upon  the  payment  of  attorney's  fees,  even  though  the 
light  to  .enforce  the  asserted  lien  for  their  payment  had  been  lost. 

Upon  the  authority  of  Dalton  v.  Rainey,  75  Texas,  518,  we  find  against 
plaintiff  in  error  on  the  first  question  stated.  In  that  case  it  was  dis- 
tinctly held  that  a  subsequent  vendee  of  land  was  not  affected  with 
notice  of  a  provision  for  attorney's  fees  in  a  note  given  for  the  purchase 
money  of  the  land  where  the  deed  of  the  vendor  properly  described  the 
note  as  far  as  it  purported  to  do  so,  but  omitted  such  provision.  It  was 
there  said :  ^^n  the  absence  of  notice  to  the  contrary,  they  (the  subse- 
quent vendees)  had  the  right  to  assume  that  the  deed  to  their  vendor 
correctly  stated  all  of  the  unpaid  consideration  for  which  it  was  exe- 
cuted.'^ This  seems  to  be  in  accord  with  the  law  as  stated  in  1  Jones  on 
Mort.,  4  ed.,  sees.  550,  551;  Wade  on  Notice,  2  ed.,  sec.  174;  Webb, 
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Eecord  of  Title,  sees.  154,  171,  and  cases  therein  cited.  We  therefore 
conclude  that  the  court  properly  declined  to  enforce  the  asserted  lien. 
We  think  the  second  question  presented  must  also  be  determined  ad- 
versely to  plaintiff  in  error,  and  that  the  money  judgment  in  favor  of 
defendants  in  error  must  be  sustained.  The  principal  note  was  not  due 
at  the  time  it  was  placed  in  the  hands  of  McCormick  &  Spence,  unless  we 
can  say  that  plaintiff  in  error  availed  himself  of  the  option  therein  given 
to  so  declare  because  of  the  failure  to  pay  the  installment  of  interest 
maturing  June  10,  1895.  There  is  no  evidence  whatever  of  the  exercise 
of  such  option  save  the  mere  fact  that  the  note  was  placed  in  the  pos- 
session of  said  attorneys.  Is  this  of  such  conclusive  character  as  re- 
quires us  to  reverse  the  court's  finding,  in  effect,  to  the  contrary?  We 
do  not  think  we  can  give  such  effect  to  such  fact.  No  such  option  had 
been  declared  in  cases  of  previous  defaults;  no  declaration  of  this  pur- 
port was  made  after  the  default  of  June  10th  by  either  plaintiff  in  error 
or  his  agent;  no  demand  for  payment  was  made,  and  the  deposit  of  the 
note  with  the  attorneys  is  entirely  consistent  with  a  purpose  of  conveni- 
ence merely.  The  primary  duty  devolving  upon  the  counsel  employed 
was  evidently  the  collection  of  the  insurance  policies.  The  application 
of  the  collection  to  the  note  was  a  mere  exercise  of  the  right  conferred 
by  the  trust  deed  to  abate  the  original  indebtedness  in  the  contingency 
that  occurred.  We  think  the  provision  in  the  note  for  attorney's  fees 
evidently  conteiyplated  a  state  of  the  case  where  the  note  had  matured 
and  where  there  had  been  a  subsequent  failure  or  refusal  to  pay,  and 
where  it  hence  became  reasonably  necessary  to  deposit  it  with  an  at- 
torney for  collection,  and  where  it  had  been  so  done.  It  was  in  no  sense 
necessary  that  the  note  in  question  should  have  been  deposited  with 
McCormick  &  Spence.  Plaintiff  in  error  with  the  same  advantage  could 
have  retained  possession  thereof.  For  his  own  security  he  had  provided 
for  his  right  to  collect  and  receive  the  insurance.  If  collected  by  the  at- 
torneys and  delivered  to  their  principal,  the  full  purpose  of  their  em- 
ployment would  have  been  accomplished,  and  it  would  then  have  been 
the  duty  of  plaintiff  in  error — a  duty  he  owed  defendants  in  error — ^to 
apply  the  amount  collected  upon  the  note  without  the  imposition  of  an 
unnecessary  burden.  The  right  to  so  collect  and  to  have  the  insurance  so 
applied  was  a  right  conferred  by  defendants  in  error,  and  the  collection 
of  the  insurance  was  for  their  benefit  and  in  effect  for  them.  They  took 
out  the  policies,  were  the  real  beneficiaries,  and  the  payments  made  out 
of  the  proceeds  were  in  effect  as  if  otherwise  voluntarily  made  by  them. 
Under  these  circumstances,  therefore,  we  do  not  think  plaintiff  in  error 
discharged  the  burden  of  proof  that  originally  rested  upon  him,  and,  to 
overturn  the  findings  of  the  trial  court,  that  yet  remains  upon  him,  to 
show  that  the  note  mentioned  had  matured  and  had  m  fact,  in  the  exer- 
cise of  reasonable  diligence,  been  deposited  with  attorneys  for  collection 
in  accord  with  the  spirit  of  said  provision.  Plaintiff  in  error  best  knew 
the  fact,  if  so  it  was;  he  failed  to  so  testify  or  produce  other  evidence 
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than  as  stated,  and  we  ought  not  now  to  be  required  to  indulge  in  mere 
inferences. 

We  conclude  that  the  judgment  should  in  all  things  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


i 
Western  Union  Telegraph  Company  v.  H.  W.  Bouchell. 

Decided  January  11,  1902. 

1.— Telegraph  Company— Delayed  Message— Presumption  of  Negligence. 

Proof  of  failure  to  deliver  a  message  to  the  addressee  makes  a  prima  facie 
case  of  negligence  against  the  telegraph  company. 

2. — Same— Mental  Anguish— Death  Message— Excessive  Damages. 

Where  delay  in  the  delivery  of  a  message  prevented  plaintiff  from  heing  at 
the  bedside  of  her  dying  father  for  three  and  a  half  hours  before  his  death, 
during  which  time  he  was  unconscious  and  in  the  throes  of  death,  but  it  was 
delivered  in  time  to  enable  her  to  attend  the  funeral,  a  verdict  for  $1250  was 
grossly  excessive,  and  a  remittitur  reducing  the  amount  to  $500  is  required. 

Appeal  from  Wichita.    Tried  below  before  Hon.  A.  H.  Corrigan. 

N.  L.  Lindsley,  for  appellant. 

Miller  <£  Scurry,  for  appellee. 

HUNTER,  Associate  Justice. — The  failure  to  deliver  the  message 
set  out  in  the  plaintiff^s  petition  made  a  prima  facie  case  of  negligence 
against  the  telegraph  company.  One  of  its  agents  testified  that  the 
cause  of  the  delay  was  the  bad  condition  of  the  line  between  the  office 
of  the  company  at  the  Cotton  Belt  depot  in  Fort  Worth  and  its  general 
relay  office  in  said  city.  No  evidence  whatever  was  offered  by  the  com- 
pany to  explain  what  the  trouble  was  nor  to  excuse  itself  for  the  condi- 
tion of  this  mile  or  two  of  line  in  the  city.  We  therefore  conclude 
that  the  delay  of  about  twenty-four  hours  in  the  delivery  of  the  mes- 
sage was  due  to  the  negligence  of  the  appellant. 

We  find  no  error  in  the  proceedings,  and  overrule  all  the  appellant's 
assignments  of  error  except  the  one  complaining  of  the  excessiveness  of 
the  verdict.  On  this  point  the  evidence  showed  that  if  the  message  had 
been  delivered  promptly  to  Mrs.  Bouchell  at  Wichita  Falls,  Texas,  she 
could  and  would  have  taken  a  train  and  would  have  arrived  at  the  bed- 
side of  her  dying  father  about  three  and  a  half  hours  before  he  expired. 
The  evidence  further  showed  that  he  expired  at  4 :30  o'clock  on  March 
25,  1901,  at  Clinton,  in  Hunt  County,  Texas,  and  that  from  at  least 
about  noon  of  that  day  he  was  unconscious  and  did  not  know  the  mem- 
bers of  his  family  nor  his  neighbors ;  that  from  1 :30  p.  m.  of  that  day 
he  was  in  the  throes  of  death ;  to  use  the  language  of  one  of  his  neigh- 
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bors  who  was  with  him  and  saw  him  die,  he  ^Tiad  the  death  rattles  in  his 
throat."  Mrs.  Bouehell  arrived  about  twenty  hours  after  his  death  and 
was  present  at  his  funeral.  She  was  only  deprived  by  the  delay  in  de- 
livering the  message  of  being  with  him  during  three  and  a  half  hours 
of  this  distressing  condition  in  the  closing  scene  of  his  life.  He  would 
not  have  recognized  her,  nor  was  it  possible  for  any  communication  to 
have  occurred  between  them,  as  the  evidence  conclusively  establishes 
that  he  was  totally  unconscious  from  about  noon  that  day  until  the  end 
came  at  4:30  o^clock  that  afternoon. 

Under  such  circumstances  we  conclude  that  the  verdict  for  $1250  is 
grossly  excessive  and  manifestly  unjust,  and  the  District  Court  should 
have  set  it  aside  on  that  ground  which  was  urged  in  the  motion  for  a 
new  trial. 

The  judgment  will  therefore  be  reversed  and  the  cause  remanded,  un- 
less within  twenty  days  the  appellee  shall  file  a  remittitur  in  this  court 
of  all  the  judgment  except  $500,  in  which  event  it  shall  be  affirmed  for 
said  amount,  and  in  either  case  the  costs  of  this  appeal  will  be  taxed 
against  the  appellee. 


Writ  of  error  refused. 


Affirmed  on  remittitur. 


Texas  &  Pacific  Railway  Company  v.  T.  H.  Harby  and  Wife. 

Decided  February  8,  1902. 

1.— Railroad*— Negligence— Running  Over  Child  on  Track. 

Where  an  engineer  was  negligent  in  failing  to  see  a  child  on  the  track,  and 
BO  ran  over  it,  the  fact  that  he  used  all  diligence  to  stop  the  train  after  dia- 
covering  the  peril  would  not  relieve  the  company  of  liability,  since  the  essence 
of  the  fault  was  in  not  discovering  the  peril  earlier. 

2. — Same— Fact  Case— FaUnre  to  Discover  PeriL 

Evidence  considered  and  held  sufficient  to  show  negligence  on  the  part  of  an 
engineer  in  failing  to  see  a  child  on  the  track  at  a  point  where  people  were 
accustomed  to  use  the  track. 
8.— Same— Railroad  Bridge  as  Footway. 

It  was  immaterial  that  the  railroad  bridge  on  which  the  child  was  run  over 
was  not  a  public  footbridge  where  it  was  commonly  used  by  people  for  crossing 
the  river  there,  and  the  engineer  ought  therefore  to  have  anticipated  that  people 
might  be  on  the  bridge  at  that  time. 
4.- Measure  of  Damages— Killing  Child. 

Where,  in  an  action  by  parents  for  the  negligent  killing  of  a  minor  child, 
the  court  charged  that  the  measure  of  damages  would  be  *'the  present  value  of 
the  pecuniary  assistance,  if  any,  plaintiffs  would  have  received  from  the  child 
if  it  had  not  been  killed,"  it  was  not  error  as  matter  of  law  to  refuse  a  charge 
limiting  the  right  of  recovery  to  the  minority  of  the  child. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

B.  0.  Bidwell,  for  appellant. 

Ben  Randalls  and  H.  L.  Moseley,  ior  appellees. 
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CONNER,  Chief  Justice.— This  suit  was  brought  by  T.  H.  Harby 
and  his  wife  against  the  Texas  &  Pacific  Railway  Company  for  damages 
resulting  from  the  death  of  their  daughter,  about  4  years  of  age,  who 
was  killed  by  a  passing  train  of  the  company  on  the  east  end  of  the  rail- 
way bridge  over  the  Colorado  River,  at  Colorado,  Texas. 

It  was  alleged  that  said  bridge  by  common  use  and  custom  and  by 
permission  and  acquiescence  of  the  appellant  company  was  a  public 
crossing  over  the  river  named ;  that  the  train  which  ran  over  and  killed 
their  daughter  approached  the  bridge  from  the  west;  that  their  said 
child  had  gone  on  said  bridge  and  could  have  been  seen  by  those  in 
charge  of  the  approaching  train  for  some  2000  feet  west  of  the  bridge, 
and  that  had  the  engineer  in  charge  of  said  train  used  ordinary  care  and 
prudence  he  could  and  would  have  seen  said  child  in  time  to  have  stopped 
the  train  before  running  over  it.  It  was  also  alleged  that  the  said  engi- 
neer did  see  said  child  and  its  peril  in  time  to  have  avoided  the  injury, 
but  that  he  negligently  failed  to  do  so,  and  approached  said  bridge  and 
the  child  thereon  at  a  great  rate  of  speed  and  ran  over  it  and  caused  its 
death. 

Appellant  denied  negligence  on  the  part  of  its  agents  and  employes, 
and  alleged  that  after  they  discovered  the  child  they  did  everything 
within  their  power  to  stop  the  train  and  save  its  life. 

The  court  submitted  both  grounds  of  recovery  alleged,  and  the  assign- 
ments of  error  attack  the  general  verdict  of  the  jury  in  appellee's  favor 
on  the  ground  that  the  evidence  shows  that  the  bridge  mentioned  was 
not  a  public  one,  and  that  hence  the  child  was  a  trespasser  thereon,  and 
no  duty  of  lookout  rested  upon  the  operatives  of  the  train.  Also  that  it 
appears  that  after  the  peril  was  discovered  the  engineer  did  all  within 
his  power  to  avoid  the  injury. 

We  have  concluded  that  we  must  overrule  these  assignments.  The  evi- 
dence tends  to  show  that  the  train  in  question,  consisting  of  sixteen  cars 
heavily  laden  with  cattle,  was  behind  time,  and  that  it  approached  the 
bridge  in  question  at  a  high  rate  of  speed  on  a  very  heavy  down  grade; 
that  the  station  at  Colorado  City  was  some  900  feet  east  of  the  bridge ; 
that  from  a  distance  of  some  1200  to  1800  feet  west  of  the  bridge  objects 
thereon  were  readily  discernible;  that  had  the  engineer  been  on  the  look- 
out therefor  the  situation  of  the  child  would  have  been  discovered  in 
time  to  have  avoided  injury  to  it;  but  that,  according  to  his  testimony, 
by  reason  of  the  outlook  kept  by  the  engineer  for  the  "passing''  or  "stop" 
signal  at  the  station,  the  child's  presence  on  the  bridge  was  not  discovered 
until  the  engine  was  within  about  a  train  length,  or  680  feet,  of  it; 
theretofore,  however,  at  a  point  not  fixed  by  the  testimony,  the  engineer 
saw  an  object  on  or  beside  the  track  that  at  the  time  he  was  unable  to 
identify,  but  as  soon  as  he  saw  that  it  was  a  child  he  applied  the  emer- 
gency brakes,  sanded  the  rails,  and  used  all  the  means  at  his  command 
consistent  with  safety  to  stop  the  train,  but  that  the  train  was  ^^going 
so  fast,'*  to  use  the  engineei^s  words,  that  the  child  was  run  over  and 
killed  as  alleged.    The  engineer  also  testified  that  after  the  engine  passed 
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over  the  child  he  released  the  air  brakes  so  as  to  get  over  it  as  quickly 
as  possible  and  ran  on  into  the  station;  that  had  he  not  so  released  the 
brakes  his  train  would  have  come  to  a  stand  when  about  halfway  over 
where  the  child  was  run  over,  and  some  parts  of  his  testimony,  perhaps, 
also  indicate  that  the  engine  passed  over  the  little  girl  without  injury. 
The  fireman's  evidence,  however,  tends  to  show  that  the  engineer's  ef- 
fort to  stop  the  train  began  just  about  the  time  the  engine  was  going 
upon  the  west  end  of  the  bridge,  which  was  about  380  feet  from  the  place 
of  injury,  and  the  testimony  of  Mrs.  Maggy  Harby,  the  mother,  tended 
to  show  that  no  whistle  was  blown  as  the  train  approached  the  bridge, 
and  that  the  train  "came  in  without  checking  at  all."  The  testimony  of 
Mrs.  Annie  Harby,  Maggie  Graves,  G.  W.  Waddel,  and  others  was  to  the 
effect  that  the  bridge  in  question  had  for  a  number  of  years  been  daily 
used  as  a  footway  or  passage  for  people  having  occasion  to  cross  the 
Colorado  Biver  between  Colorado  City  on  the  east  and  the  salt  works 
on  the  west. 

We  think  the  evidence  sufficient  to  sustain  the  verdict  on  the  ground 
that  there  was  negligence,  from  which  the  injury  proximately  resulted, 
in  failing  to  discover  the  perilous  situation  of  the  little  girl  killed  in 
time  to  have  avoided  all  injury  to  her.  It  is  hence  immaterial  that  after 
the  child's  danger  was  discovered  the  engineer  used  all  the  means  in  his 
power  to  prevent  the  injury.  The  essence  of  the  fault  was  in  not  earlier 
discovering  the  peril.  In  Shearman  &  Eedfield  on  Negligence,  section 
99,  it  is  said:  "It  is  not  necessary  that  the  defendant  should  actually 
know  of  the  danger  to  which  the  plaintiff  is  exposed.  It  is  enough  that 
he  has  sufficient  notice  or  belief  to  put  a  prudent  man  on  the  alert,  and 
he  does  not  take  such  precautions  as  a  prudent  man  would  take  under 
similar  notice  or  belief."  It  is  therefore  likewise  immaterial  that  the 
bridge  was  not  a  public  crossing  in  the  general  sense  of  that  term,  as 
indicated  by  testimony  in  behalf  of  appellant.  The  failure  to  use  ordi- 
nary care  to  avoid  injury  to  another  whereby  injury  results  constitutes 
actionable  negligence.  In  determining  what  constitutes  ordinary  care 
when  the  question  is  involved,  reference  must  always  be  had  to  the  cir- 
cumstances of  the  particular  case;  so  that  whether  the  bridge  was  in 
fact  a  public  crossing  or  otherwise,  its  long,  continued  use  as  above  indi- 
cated tends  to  show  that  such  use  was  known  to  the  company  and  to  its 
employes.  Indeed,  we  find  in  the  evidence  no  denial  on  the  part  of  the 
engineer  that  he  was  without  knowledge  of  the  use  of  the  bridge  as  a 
crossing  for  foot  passengers,  and  we  think,  therefore,  it  was  a  question 
for  the  jury  to  determine  from  the  evidence  whether  the  operatives  in 
charge  of  the  train  were  negligent  in  failing  to  have  it  under  proper 
control,  and  whether  the  engineer  ought,  under  the  circumstances,  to 
have  reasonably  expected  that  some  person  might  be  on  the  bridge,  and 
that  ordinary  care  on  his  part  would  have  prompted  him  to  have  kept  a 
lookout  for  such  persons,  and  whether  his  failure  to  do  so  and  to  earlier 
discover  the  situation  of  the  child  and  avoid  injury  thereto  constituted 
negligence. 


1902.]  T.  &  P.  By.  Co.  v.  Habby.  27 

In  the  case  of  Railway  v.  Bellew,  54  Southwestern  Reporter,  1079, 
under  somewhat  similar  circumstances,  we  approved  a  charge  of  the  trial 
court  which,  in  effect,  placed  upon  the  appellant  in  that  case  the  burden 
of  ordinary  care  to  ascertain  BelleVs  position  and  situation  on  a  road 
not  formally  made  public  extending  along  its  right  of  way^  The  views 
we  therein  expressed  were  adopted  by  the  Court  of  Civil  Appeals  for  the 
First  District  on  another  appeal,  affirming  a  judgment  against  the  rail- 
way company,  and  a  writ  of  error  was  refused  by  the  Supreme  Court. 
See  62  S.  W.  Rep.,  99 ;  Railway  v.  Watkins,  88  Texas,  20. 

To  what  is  here  said  we  add  that  we  are  of  opinion  that  the  first  as- 
signment of  error,  which  is  the  only  one  suggesting  in  any  way  the  in- 
sufficiency of  the  evidence  to  sustain  the  verdict  on  the  issue  above  treated, 
presents  an  immaterial  issue  and  in  reality  does  not  require  us  to  pass 
upon  the  sufficiency  of  the  evidence  on  that  issue,  and  upon  this  ground 
rather  than  the  other  Justice  Stephens  concurs  in  the  disposition  made 
of  the  appeal. 

This  view  renders  it  unnecessary  to  determine  the  effect  of  the  evi- 
dence tending,  perhaps,  to  show  that  the  engine  passed  over  the  child 
without  harm,  and  that  the  fatal  injury  was  inflicted  after  the  train 
could  have  been  stopped  had  the  engineer  not  released  the  emergency 
brakes  as  hereinbefore  stated.  Justice  Hunter,  however,  while  concurring 
in  the  main  conclusion,  desires  to  here  add  the  following,  which  is  in- 
serted in  his  own  language : 

"I  am  of  opinion  that  the  evidence  of  the  engineer,  who  was  a  witness 
of  appellant,  as  found  in  his  redirect  examination  on  page  37  of  the 
transcript,  is  to  the  effect  that  the  cow-catcher  or  pilot  of  the  engine 
passed  over  the  child  without  injury  to  it,  and,  as  the  same  witness  testi- 
fied that  he  could  have  stopped  the  train  over  the  child,  that  the  judg- 
ment might  also  be  sustained  upon  the  ground  that  it  was  negligence 
in  the  engineer  to  fail  to  stop  the  train  as  soon  as  he  could  possible  do 
so  without  endangering  himself  or  the  engine  and  train.  Because,  as  the 
pilot  passed  over  the  child  without  injuring  it,  and  as  no  witness  testi- 
fied as  to  what  did  injure  it,  it  is  possible  and  probable  the  injury  was 
caused  by  some  bolt  or  rod  or  beam  which  would  not  have  struck  the 
child  had  the  engineer  stopped  as  quickly  as  he  could,  and  hence  I  con- 
clude that  the  engineer's  evidence  shows  affirmatively  that  he  did  not  do 
all  that  he  could  and  should  have  done  to  avoid  the  injury  after  he  dis- 
covered the  peril  of  the  child.*' 

Another  contention  is  that  the  court  erred  "in  giving  the  jury  the 
measure  of  damages,"  and  in  refusing  to  give  the  special  instruction 
embodying  the  true  rule.  The  jury  were  instructed  that  in  the  event 
they  found  for  plaintiff,  that  the  measure  of  their  damages  would  be 
"the  present  value  of  the  pecuniary  assistance  (if  any)  that  the  plain- 
tiffs would  have  received  from  the  said  child  if  it  had  not  been  killed," 
the  contention  being  that  in  assessing  damages  the  appellees'  right  of 
recovery  should  have  been  limited  "to  the  minority  of  the  child." 

As  presented  the  question  is  one  of  law  merely,  there  being  no  conten- 
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tion  in  the  proposition  submitted  under  the  assignments  raising  this 
question  that  there  was  no  evidence  authorizing  the  submission  of  the 
trial  court's  view  of  the  law.  There  was  evidence  to  the  effect  that  the 
little  girl,  who  was  4  years  old,  was  a  healthy,  bright  little  girl,  with  a 
good  mind,  and  "smart  as  she  could  be;''  that  Mr.  and  Mrs.  Harby  were 
very  poor  people  with  five  children,  one  of  them  younger  than  the  one 
that  was  killed ;  that  Mrs.  Harby  took  the  best  care  of  her  children  that 
she  could,  but  was  required  to  work  all  the  time ;  that  at  the  time  of  the 
accident  in  question  Mr.  Harby  was  a  day  laborer  at  the  salt  works  on 
the  west  side  of  the  river,  about  a  mile  southwest  of  the  town. 

The  recovery  in  the  present  case  was  for  $900,  of  which  no  complaint 
is  made  as  being  excessive.  The  question  of  what  may  be  the  value  of 
the  services  or  contributions  that  may  be  reasonably  expected  of  a  child 
on  the  part  of  the  parents  is  necessarily  one  attended  with  diflBculties, 
and  great  uncertainty.  The  question,  however,  is  one  addressed  to  the 
sound  judgment  of  the  jury,  and  we  are  unable  to  concur  in  the  conten- 
tion that  the  recovery,  as  matter  of  law,  must  be  limited  to  the  time  of 
minority.  In  the  case  of  Railway  v.  Nixon,  52  Texas,  25,  the  question 
here  submitted  was  insisted  upon  in  behalf  of  the  railway  company  in 
that  case.  In  disposing  of  it  the  court  said :  ^The  common  law  prin- 
ciple upon  which  a  parent  can  recover  damages  for  an  injury  to  his 
child  is  based  upon  the  relation  of  master  and  servant,  and  as  this  ceases 
when  the  child  arrives  at  the  age  of  majority,  damages,  under  the  cbm- 
mon  law,  should  be  limited  to  this  period.  It  is,  however,  a  grave  ques- 
tion, under  our  statute  (PaschaFs  Digest,  article  15;  Revised  Statutes, 
articles  2899-2909)  whether,  with  proper  allegations,  this  damage,  which 
is  allowed  as  'proportioned  to  the  injury  resulting  from  such  death,* 
should  be  thus  limited.  We  find  expressions  in  some  of  the  authorities 
that  the  damages  should  be  restricted  to  the  minority  of  the  child,'  but 
no  well  considered  case  where  this  point  is  directly  made  and  thus  de- 
cided. In  Potter  v.  Railway,  21  Wisconsin,  377,  it  is  held  that  the  pecu- 
niary advantage  of  the  life  of  the  deceased,  after  the  time  when  he  should 
reach  his  majority,  can  be  considered  only  after  proof  of  the  indigent 
or  dependant  circumstances  of  the  parent." 

In  the  case  of  Railway  v.  Sciacca,  80  Texas,  355,  a  verdict  for  $2000 
for  causing  the  death  of  a  child  18  months  old  was  approved,  and  while 
the  precise  point  now  before  us  does  not  seem  to  have  been  involved  in 
the  disposition  of  that  case,  the  court  took  occasion  to  say  that:  ^'Dam- 
ages  would  not  be  limited  to  the  services  of  the  child  during  minority^ 
but  would  extend  to  such  benefits  as  it  might  confer  on  its  parents  after 
majority.  It  was  alleged  and  proved  that  the  parents  were  poor,  and 
on  the  testimony  as  to  the  age,  sex,  and  healthy,  robust  condition  of  the 
child,  it  was  a  question  largely  in  the  discretion  of  the  jury  as  to  what 
damages  should  be  allowed  either  up  to  the  time  the  child  would  reach 
its  majority  or  afterwards." 

In  the  case  of  Railway  v.  Mechler,  29  Southwestern  Reporter,  202,  the 
Court  of  Civil  Appeals  for  the  Fourth  District,  in  an  opinion  by  Chief 
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Justice  James,  in  passing  upon  an  exception  taken  to  the  petition  of  the 
appellee  in  that  case,  say :  "The  petition  was  also  excepted  to  in  respect 
to  the  damages  claimed  after  the  child  should  have  reached  majority. 
The  petition  alleged  in  this  respect  $200  per  annum  during  the  minority 
of  the  child,  and  $300  per  annum  after  majority,  during  the  expectancy 
of  his  life,  stated  to  be  21  years  after  majority.  The  point  made  was 
that  damages  claimed  for  the  time  after  majority  were  too  remote  and 
speculative.  Had  the  suit  been  for  an  injury  not  resulting  in  death,  the 
parent  would  not  have  been  entitled  to  recover  except  in  respect  to  the 
time  of  the  child's  minority.  This  rule  has  no  application  here.  The 
damages  in  a  case  of  this  character  consist  of  the  pecuniary  value  of  the 
child's  life  to  the  parents,  and  there  is  no  rule  which  confines  these 
damages  to  a  portion  of  the  child's  probable  lifetime.  The  duration  of 
the  child's  life,  as  well  as  the  pecuniary  benefits  likely  to  have  been 
derived  from  the  child  during  its  life  had  it  lived,  was  of  necessity  a 
question  addressed  to  the  sound  judgment  of  the  jury."  This  ruling 
appears  to  have  been  approved  by  the  Supreme  Court  on  writ  of  error. 
See  sanie  case,  30  S.  W.  Bep.,  899;  Railway  v.  Hyatt,  12  Texas  Civ. 
App.,  466. 

The  error  complained  of  in  the  third  assignment,  we  think,  was  in- 
vited by  a  special  instruction  given  at  the  request  of  appellant,  and  our 
conclusion  is  that  the  evidence  sustains  the  essential  allegations  of  the 
appellees'  petition,  and  that  the  judgment  should  be  afiBrmed. 

Affirmed. 

Writ  of  error  refused. 


Ed.  Clapp  et  al.  v.  C.  E.  Boyeb. 

Decided  January  18,  1902. 

1.— Notea— mesidity— larae  Not  Baiaed  by  Evidenca. 

Where,  m  an  action  on  notes,  the  maker  testified  that  he  signed  them  in 
consideration  of  the  payment  to  him  of  $2500,  their  aggregate  amount,  and 
'^through  fear  of  criminal  prosecution,"  but  did  not  state  that  plaintiff  had 
agreed  not  to  prosecute,  or  that  he  even  understood  that  he  was  not  to  be  prose- 
cuted, there  was  no  error  in  the  court's  failure  to  submit  to  the  jury  the  issue 
of  whether  the  notes  were  given  imder  an  agreement  not  to  prosecute,  since  the 
evidence  did  no  more  than  raise  a  suspicion  against  plaintiff  on  that  issue. 

2. — Same. 

The  mere  belief  of  the  sureties  on  the  notes,  from  statements  made  by  others, 
that  the  maker  would  not  be  prosecuted  if  they  signed  the  notes  with  him,  would 
constitute  no  defense  unless  there  was  an  agreement  to  that  effect,  express  or 
implied. 
8.— Appeal— Fundamental  Error— Failure  to  Submit  Issne— Waiver. 

The  trial  court's  failure  or  refusal  to  submit  to  the  jury  a  controverted  issue 
of  fact,  such  as  whether  the  notes  sued  on  were  executed  under  threats  of  crim- 
inal prosecution,  is  not  fundamental  error,  and  is  waived  where  not  duly  pre- 
sented by  assignment  of  error. 

Appeal  from  Cooke.    Tried  below  before  Hon.  D.  E.  Barrett. 
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Ctdp  (6  Oiddings,  for  appellants. 
Davis  &  Gamett,  for  appellee. 

STEPHENS,  Associate  Justice. — ^Appellee  declared  on  two  promis- 
sory notes  for  the  aggregate  sum  of  $2500,  executed  by  appellant  Clapp 
as  principal,  and  the  other  appellants,  J.  H.  and  D.  D.  Cooke,  as  sure- 
ties. Clapp  disputed  liability  upon  the  ground  that  he  had  been  in- 
duced to  sign  the  notes  by  threats  of  criminal  prosecution ;  and  all  the 
defendants  disputed  liability  upon  the  ground  that  they  had  been  in- 
duced to  sign  the  notes  by  the  alleged  agreement  of  appellee  not  to 
prosecute  Clapp. 

The  court  instructed  a  verdict  against  Clapp,  and  to  this  error  is  as- 
signed. It  seems  to  be  conceded  that  the  duress  alleged  by  Clapp  was 
no  defense  to  the  action,  but  it  is  insisted  that  there  was  evidence  tend- 
ing to  show  an  agreement  on  the  part  of  appellee  not  to  prosecute  Clapp 
for  crime,  which  was  fatal  to  any  recovery  on  the  notes.  While  it  is 
not  entirely  clear  that  there  was  no  evidence  of  such  an  agreement,  we 
have  finally  concluded  that  the  testimony  did  not  do  more  than  raise  a 
suspicion  against  appellee  on  that  issue — a  mere  surmise  or  conjecture. 
Appellant  Clapp  testified  in  his  own  behalf  at  considerable  lengtti,  stat- 
ing that  he  had  signed  the  notes  in  consideration  of  the  $2500  originally 
paid  him  by  appellee  as  a  forfeit  or  earnest  money  in  the  purchase  of 
cattle  out  of  which  this  controversy  arose,  and  "through  fear  of  criminal 
prosecution;"  but  nowhere  in  his  testimony  did  he  claim  that  appellee 
had  agreed  not  to  prosecute  him,  or  that  he  even  understood  from  ap- 
pellee or  otherwise  that  he  was  not  to  be  prosecuted  if  the  notes  were 
executed.  If  such  an  agreement  was  made,  or  such  an  understanding  in 
any  way  reached,  we  are  unable  to  explain  why  Clapp  did  not  speak. of 
it  in  his  testimony.  He  should  not  have  left  to  inference  or  conjecture 
merely  what  was  so  easy  of  proof  by  direct  testimony.  If  he  understood 
that  he  was  not  to  be  prosecuted,  and  was  thus  induced  to  execute  the 
notes,  why  did  he  state,  as  above  shown,  two  of  the  reasons  for  executing 
the  notes  and  omit  the  third  and  most  important  one?  The  virtual  exclu- 
sion by  his  testimony  of  this  as  one  of  the  inducements  to  his  action  in 
executing  the  notes  is  in  the  nature  of  an  admission  that  no  such  in- 
ducement was  offered.  He  should  not,  therefore,  now  be  heard  to  com- 
plain that  in  submitting  the  issues  to  the  jury  the  court  failed  to  sub- 
mit as  a  ground  of  his  defense  what  he  did  not  even  claim  in  his  testi- 
mony. The  court  did,  however,  submit  this  issue  in  behalf  of  the  other 
defendants,  but  the  jury  found  against  them  on  it,  and  it  is  hardly  to 
be  presumed  that  the  result  would  or  might  have  been  different  had  it 
been  submitted  in  behalf  of  Clapp. 

The  seventh  paragraph  of  the  charge  is  complained  of  in  the  fifth 
assignment  of  error  on  the  ground  that  it  eliminated  from  the  case  all 
evidence  tending  to  prove  that  Earl  Underwood  was  the  agent  of  appellee 
in  the  efforts  made  by  Underwood  to  induce  Clapp  and  the  Cookes  to 
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execute  the  notes  in  question.  This  paragraph  reads:  "Though  de- 
fendants, J.  H.  and  D.  D.  Cooke,  may  have  believed  from  the  state- 
ments made  by  Ed  Clapp,  Earl  Underwood,  and  others  that  said  Clapp 
would  be  prosecuted  unless  he  furnished  security  on  the  two  notes  sued 
on,  and  would  not  be,  provided  he  furnished  such  security,  and  signed 
said  notes  under  that  belief,  yet  that  would  constitute  no  defense  to  said 
notes  unless  the  plaintiff  .agreed^  in  consideration  of  said  notes,  not  to 
prosecute  the  said  Clapp/^ 

Evidently  the  learned  judge  did  not  intend  that  this  paragraph  of 
the  charge  should  receive  the  construction  given  it  by  appellant,  for  in 
preceding  paragraphs  Underwood's  agency  was  distinctly  submitted  as  a 
controverted  issue  of  fact.  It  was  doubtless  intended  to  cover  a  phase 
of  the  issue  raised  by  the  evidence,  but  not  quite  covered  by  any  of  the 
preceding  paragraphs,  that  the  mere  belief  of  the  Cookes  from  state- 
ments made  by  others  that  Clapp  would  not  be  prosecuted  if  they  signed 
the  notes  with  him  would  constitute  no  defense  unless  there  was  an 
agreement,  express  or  implied,  to  that  effect.  If  appellee  himself  had 
made  statements  from  which  the  Cookes  inferred  that  Clapp  would  not 
be  prosecuted  if  they  became  his  sureties  for  the  debt  which  he  owed 
appellee,  he  might  still  have  recovered  if  the  statements  had  not  been 
intended  by  him  to  induce  such  belief,  or  did  not,  when  fairly  construed, 
amount  to  a  representation  on  his  part  that  he  would  not  in  that  event 
prosecute  Clisipp.  While  the  charge  may  be  subject  to  objection,  we 
hardly  think  those  brought  against  it  in  the  fifth  and  sixth  assignments — 
the  latter  being  that  the  paragraph  in  question  was  contradictory  and 
inconsistent  with  the  rest  of  the  charge — are  tenable. 

The  fourth  assignment,  erroneously  named  the  fifth  in  the  brief, 
complains  of  the  second  paragraph  of  the  charge,  but  it  must  be  over- 
ruled upon  the  ground,  as  conceded  in  oral  argument,  that  the  error  was 
invited  by  a  special  charge  requested  by  appellants. 

The  only  remaining  assignment,  the  third,  'complains  of  the  charge 
for  requiring  the  jury  to  find  that  the  notes  would  not  have  been  exe- 
cuted but  for  the  agreement  not  to  prosecute.  Abstractly  considered, 
this  objection  is  perhaps  well  taken,  but  no  harm  could  have  resulted  in 
this  instance.  The  evidence  placed  it  beyond  controversy  that  the  Cookes 
signed  the  notes  to  prevent  the  prosecution  of  Clapp,  and  if  the  jury 
had  found  that  appellee  had  agreed  not  to  prosecute  him,  they  must 
have  also  found  that  but  for  the  understanding  of  the  Cookes  that  he 
would  not  be  prosecuted  they  would  not  have  signed  the  notes,  for  their 
testimony  on  that  point  left  no  room  for  doubt.  In  other  words,  this 
charge  submitted  the  issue,  which  was  a  defensive  one,  just  as  it  was 
made  by  both  the  pleadings  and  evidence  of  appellants. 

Judgment  affirmed. 

Affirmed. 
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ON  MOTION  FOR  REHEARING. 

The  original  submission  of  this  motion  was  set  aside  and  the  motion 
resubmitted  at  our  instance^  on  brief  and  written  argument^  as  to'  the 
effect  to  be  given  article  754  of  our  Penal  Code  upon  the  issue,  made  by 
the  pleadings  and  evidence,  though  not  distinctly  raised  either  in  the 
brief  of  appellants  or  the  motion  for  rehearing,  of  extorting  the  execu- 
tion of  the  notes  sued  on  by  threats  of  criminal  prosecution.  In  this 
connection  the  attention  of  counsel  was  called  to  the  decision  of  our 
Court  of  Appeals  in  Cohen  v.  State,  38  Southwestern  Reporter,  1005, 
construing  a  similar  article  of  the  Penal  Code  to  make  it  a  crime  to 
extort  money  by  written  threats  even  where  the  person  intimidated 
justly  owes  tiie  debt  so  collected.  Also,  to  the  decision  of  our  Supreme 
Court  in  LawBon  v.  Coal  Company,  89  Texas,  394,  holding  that  the 
question  of  the  illegality  of  a  contract  made  the  basis  of  recovery  may 
be  raised  for  the  first  time  in  and  by  that  court,  as  was  done  in  that 
case.  Counsel  for  appellants  have  cited  us  to  several  other  cases,  in 
each  of  which  a  like  ruling  was  made  by  our  Supreme  Court.  But  in 
all  the  cases  referred  to  the  question  arose  upon  the  undisputed  facts,  and 
the  error  of  rendering  judgment  upon  an  illegal  contract,  being  thus 
apparent  of  record,  was  treated  as  fundamental.  They  differ  from  the 
case  before  us  in  that  the  evidence  found  in  this  record  only  tended  to 
prove  a  case  of  extorting  a  pecuniary  advantage  by  threats  of  criminal 
prosecution.  A  verdict  of  the  jury  was  required,  therefore,  to  establish 
the  illegality  of  the  notes  declared  on.  If  the  issue  had  been  submitted, 
the  jury  might  or  might  not  have  so  found.  The  question  then  resolves 
itself  into  this:  is  it  fundamental  error  for  the  trial  court,  as  in  this 
instance,  to  fail  or  refuse  to  submit  a  controverted  issue  of  fact  to  the 
jury?  Certainly  not.  Counsel  for  appellants  insist,  and  cite  authorities 
to  sustain  the  proposition,  that  the  illegality  of  a  contract  can  not  be 
waived;  but  the  reply  to  this  is  that  the  right  to  have  a  judgment  re- 
versed because  of  the  failure  of  a  jury  to  determine  whether  or  not 
facts  showing  such  illegality  exist  is  one  which  may  be  waived. 

The  jurisdiction  of  this  court  is  appellate  only,  and  since,  in  review- 
ing the  judgments  of  the  courts  of  first  instance,  we  are  confined  to  the 
errors  assigned,  or  to  such  as  are  apparent  of  record,  the  duty  of  such 
courts  to  have  the  illegality  of  contracts  ascertained  by  the  verdict  of 
the  jury  where  the  evidence  is  such  as  to  bring  the  question  to  their 
notice,  does  not  concern  us,  in  the  absence  of  an  assignment  of  error. 
If  they  err  in  such  cases,  the  error  must  be  treated  by  this  court  as  one 
not  disclosed  by  the  record,  for  it  is  not  our  province  to  see  what  is 
not  apparent  of  record  or  not  assigned  as  error. 

The  motion  will  be  overruled. 

OvemUed. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 

Writ  of  error  refused. 
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Eva  C.  Hatchett  v.  J.  M.  Hatchett  bt  al. 

Decided  January  25,  1902. 

Note— Antenvptial  Contract — Connderatioii— Finding  by  Jury. 

Where  the  court  submitted  to  the  jury  the  question  whether  the  note  sued  on 
was  given  to  phtintiff  as  an  inducement  to  procure  marriage,  and  if  not,  for 
what  was  it  given,  and  the  jury  answered  that  it  was  given  only  as  a  bridal 
present  and  had  no  consideration,  this  was  equivalent  to  finding  that  the  note 
was  not  given  in  consideration  of  marriage,  and  plaintiff  was  properly  denied  a 
recovery  thereon. 

Appeal  from  Erath.    Tried  below  before  Hon.  W.  J.  Oxford. 

Parker  &  Carlton,  Daniel  &  Keith,  and  A.  P.  Young,  for  appellants 

Martin  &  George,  for  appeUee. 

HUNTER,  Associate  Ju^ice. — This  suit  was  brought  by  Mrs.  Eva 
C.  Hatchett  against  her  husband,  J.  M.  Hatchett,  on  a  promissory  note 
for  $5000  alleged  to  have  been  executed  and  delivered  to  her  on  the  15th 
day  of  October,  1900,  in  consideration  of  her  promise  to  marry  him  on 
the  17th  day  of  the  same  month,  which,  on  that  day,  she  did.  Other 
parties  were  made  defendants  to  the  suit  to  whom  the  obligor  had  con- 
veyed his  property,  amounting  in  value  to  about  $20,000,  for  the  pur- 
pose, as  alleged,  of  defeating  her  in  the  collection  of  the  note.  The  sale 
was  found  by  the  jury  to  be  fraudulent;  it  was  set  aside  by  the  judg- 
ment, and  no  assignment  of  error  is  made  by  either  side  on  that  branch 
of  the  case. 

The  cause  was  tried  by  a  jury  to  whom  the  court  submitted  special 
issues,  which  being  answered,  the  plaintiff  moved  for  judgment  thereon 
for  the  debt,  which  was  denied,  but  judgment  was  rendered  for  the  de- 
fendant upon  the  ground  that  the  verdict  established  that  there  was  no 
consideration  for  the  note. 

The  defendant,  by  his  attorjieys  and  by  guardian  ad  litem,  pleaded 
non  est  factum;  insanity  of  Hatchett  at  the  time  he  executed  the  note; 
undue  influence  over  the  defendant  in  procuring  the  execution  of  the 
note,  and  want  of  consideration.  He,  by  his  attorneys,  also  filed  a  cross- 
action  for  divorce,  but  his  prayer  therefor  was  denied. 

The  jury  found  that  J.  M.  Hatchett  executed  and  delivered  the  note 
sued  on,  and  that  he  was  sane  when  he  did  so,  and  was  sane  when  he 
married  the  plaintiff.  The  sixth  special  issue  and  verdict  thereon  was 
as  follows :  ^^If  you  find  in  answer  to  question  number  5  that  the  said 
J.  M.  Hachett  executed  and  delivered  to  plaintiff  the  note  sued  on  in 
this  case,  you  will  then  find  what,  if  anything,  was  the  consideration 
of  said  note;  that  is,  you  will  find  the  real  intention  of  the  parties  to 
said  note.  Was  it  given  as  an  inducement  to  procure  the  marriage  of 
plaintiff  or  not,  and  if  not  for  what  was  it  given  V^    Answer :    **In  an- 
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Bwer  to  number  6  we  find  the  note  was  given  only  as  a  bridal  present, 
and  had  no  consideration  and  is  null  and  void.^' 

The  first  assignment  of  error  is  as  follows :  "The  court  erred  in  not 
construing  and  interpreting  the  answer  of  the  jury  to  question  number  6 
*  *  *  to  be  a  finding  that  the  note  sued  upon  was  given  in  contem- 
plation of  marriage^  for  the  reason  that  a  promise  to  give  to  an  intended 
and  contemplated  bride  is  not  a  gift  in  law^  but  a  contract  in  considera- 
tion of  marriage,  and  the  legal  effect  of  said  finding  is  that  said  note 
was  given  in  contemplation  and  in  consideration  of  marriage/' 

This  raises  the  only  question  in  the  case.  The  meaning  of  the  ver- 
dict when  read  in  the  light  of  the  question  asked  by  the  court  is  plain. 
The  court  asked  the  jury  the  question:  "Was  it  given  as  an  induce- 
ment to  procure  the  marriage  of  plaintiff  or  not;  and  if  not  for  what  was 
it  given?"  The  meaning  of  the  answer  is:  "It  was  not  given  as  an 
inducement  to  procure  the  marriage  of  plaintiff/'  but  "only  as  a  bridal 
present,  and  had  no  consideration  and  was  null  and  void.''  The  jury 
were  not  requested  to  state  for  what  it  was  given  unless  they  found  that 
it  was  not  given  "to  procure  the  marriage  of  plaintiff."  Hence  the  fact 
that  they  found  for  what  it  was  given  necessarily  means  that  they  found 
that  it  was  not  given  in  consideration  of  marriage.  The  note  was  as 
follows : 

"Stephenville,  Tex.,  Oct.  15,  1900. 

"On  or  before  Jany.  15, 1901,  I  promise  to  pay  to  Mrs.  Eva  C.  Bstes 
the  sum  of  $5000  (five  thousand  dollars)  with  interest  at  the  rate  of 
8  per  cent  per  annum  if  not  paid  at  maturity.  The  marriage  of  Mrs. 
Eva  C.  Estes  and  myself,  which  is  to  take  place  Oct  17,  1900,  shall  in 
no  way  retard  the  payment  of  this  note,  but  shall  be  a  further  guarantee 
of  payment.  The  note  or  money  arising  from  pajrment  of  same  is  to 
be  the  separate  property  of  Mrs.  Eva  C.  Estes  or  Mrs.  J.  M.  Hatchett, 
and  shall  not  be  consideired  or  used  as  community  property,  but  shall  be 
paid  to  her  or  her  order,  to  be  used  in  any  way  she  may  dictate.  If  this 
note  should  be  placed  in  the  hands  of  an  attorney  for  collection  the 
usual  10  per  cent  shall  be  allowed.  The  full  amount  of  this  note  shall 
be  paid  without  defalcation  or  discount. 

(Signed)        "J.  M.  Hatchett." 

The  plaintiff's  oral  testimony  is  to  the  effect  that  Mr.  Hatchett  had 
frequently  told  her  that  he  intended  to  make  her  independent  of  her 
children  who  opposed  their  marriage,  if  she  would  marry  him,  and 
when  the  note  was  written  and  signed  at  her  house  on  the  night  of  the 
15fli,  according  to  her  oral  testimony,  he  said  to  her  on  parting,  after 
they  had  set  the  wedding  day  for  the  17th:  "Now  don't  go  back  on 
me."  She  answered:  "I  won't;  or  if  I  do  I  will  return  the  note." 
It  was  then  agreed,  she  testifies,  that  before  he  engaged  the  preacher  he 
should  go  to  the  postoffice,  and  if  he  received  the  note  he  was  not  to 
come,  but  if  not  he  was  to  get  the'  preacher  and  come  on  and  she  was 
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to  marry  him.  She  further  testified  orally,  that  when  he  arrived  that 
evening  with  the  preacher  he  said  to  her:  "I  went  to  the  postoffice^ 
and  not  receiving  the  note  I  knew  it  was  all  right/'  and  they  were  then 
married. 

The  oral  evidence  of  the  plaintiff  as  above  stated  is  not  contradicted 
by  Mr.  Hatchett,  but  the  record  discloses  that  before  this  suit  was 
brought,  and  up  to  the  time  of  and  during  the  trial,  he  had  been  insane 
and  under  treatment  for  insanity  in  the  State  Lunatic  Asylum  at  Aus- 
tin, and  therefore  unable  to  state  his  version  of  the  affair,  although  his 
deposition  was  taken  while  an  inmate  of  that  institution.  His  an- 
swers, however,  indicate  that  he  then  knew  nothing  of  the  note  or  of 
its  execution  or  of  the  matters  inquired  about. 

Soon  after  the  filing  of  this  suit,  however,  to  wit,  on  the  29th  day 
of  February,  1901,  the  plaintiff  gave  her  deposition  upon  ex  parte  inter- 
rogatories propounded  by  the  defendants,  in  which  she  stated  as  fol- 
lows: "I  would  have  married  J.  M.  Hatchett  if  he  had  refused  to 
give  me  anything  of  value,  but  I  never  asked  him  to  give  me  anything 
of  value.  No,  I  did  not  marry  Hatchett  because  he  agreed  to  give 
me  something  of  value;  I  married  him  because  I  respected  him.  I  re- 
spected him  is  the  reason  I  married  him  and  he  wanted  me  to  marry 
him,  which  I  did.  Yes,  if  Hatchett  had  been  a  poor  man  I  would 
have  married  him.  I  did  not  tell  Hatchett  at  any  time  that  I  would 
not  marry  him  unless  he  would  give  me  some  property.  There  was 
no  agreement  between  us  as  to  the  amount  he  was  to  give  me  to  marry 
him.  Hatchett  gave  me  this  note  as  a  bridal  present  on  the  15th  day 
of  October,  1900.  There  was  no  agreement  about  it;  he  just  gave  it* 
to  me  of  his  own  free  will.  There  was  no  agreement  beforehand  ^bout 
giving  me  the  note;  he  gave  me  the  note  as  a  bridal  present  I  did 
not  ask  him  to  execute  any  note  to  me  at  any  time.  He  was  the  first 
to  mention  it.  Mr.  J.  M.  Hatchett  told  me  he  wanted  to  give  me  a 
bridal  present  and  gave  me  the  note,  and  asked  me  not  to  say  anything 
about  it  to  any  one  unless  it  was  absolutely  necessary,  as  it  would  oc- 
casion talk.  J.  M.  Hatchett  gave  me  the  note,  as  already  stated,  as  a 
bridal  present.  Nothing  was  said  about  love  at  the  time,  or  business, 
either.^' 

From  this  evidence  it  appears  that  the  plaintiff  contradicts  herself 
on  this  vital  issue;  and  hence  if  we  might  read  the  verdict  in  the  light 
of  the  facts  in  which  the  jury  wrote  it,  and  in  which  the  learned  judge 
consiclered  it,  is  is  equally  certain  that  the  jury,  when  they  found 
that  the  note  was  given  as  a  '*bridal  present,^'  meant  that  it  was  not 
given  in  consideration  of  marriage.  These  terms  were  evidently  bor- 
rowed from  the  plaintiff's  deposition,  and  mean  what  she  first  testified^ 
in  effect,  that  it  was  a  mere  gift — a  nudum  pactum. 

This,  then,  being  the  meaning  of  the  verdict,  the  law  is  plain  that 
the  plaintiff  can  not  recover  on  the  note  for  want  of  a  legal  consideration. 
Her  own  evidence  as  given  in  the  deposition,  though  she  attempts  to 
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explain  it  and  modify  its  force  in  her  oral  testimony  given  before  the 
court,  was  entirely  sufficient  to  defeat  her  recovery,  and  she  can  not 
complain  of  the  jury  and  court  for  adopting  it. 

We  find  no  error  in  the  proceedings,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


THIRD  DISTRICT,  1902. 


Fidelity  and  Casualty  Company  of  New  York  v.  Lena  Jones. 

Decided  May  15,  1901. 

1.— Accident  Insurance— Clasdficatioii  of  Callinga. 

An  accident  insurance  policy  upon  the  life  of  insured  in  a  specified  calling, 
providing  that  for  injury  m  an  xxxnipation  classed  by  the  company  as  more 
hazardous  than  the  one  specified  recovery  should  be  limited  to  such  indemnity 
as  the  premium  paid  would  purchase  at  the  rate  fixed  for  such  increased  hazard, 
the  question  of  such  diminution  in  the  recovery  depended  not  on  whether  the 
occupation  in  which  he  was  injured  was  more  hazardous  in  fact,  but  on  whether 
it  was  so  classified  by  the  company. 
8.— Same— Pleading. 

Pleading  alleging  that  the  occupation  of  locomotive  fireman,  in  which  insured 
was  killed,  was  more  hazardous  than  that  of  roundhouseman,  in  which  he  waa 
insured,  and  that  the  rates  fixed  by  the  company  for  the  former  calling  were 
double  those  for  the  latter,  held  to  be  equivalent  to  an  allegation  that  the 
former  were  classed  by  the  company  as  more  hazardous. 

8. — ^Evidence — Declarations. 

Expressions  of  pain  by  one  claiming  to  have  been  injured  are  admissible  in 
evidence,  but  not  his  statements  in  regard  to  doctoring  himself  or  laying  off 
from  work. 

Appeal  from  Hill.  Tried  below  before  W.  Poindexter,  Esq.,  Special 
Judge. 

Ramsey  &  Odell  and  Finley,  Harris^  Etheridge  &  Knight,  for  appel- 
lant. 

James  K.  Parr  and  Wear,  Morrow  &  Smithdeal,  for  appellee. 

KEY,  Associate  Justice. — Appellee  sued  appellant  npon  a  policy 
of  accident  insurance,  issued  to  J.  R.  Jones,  insuring  him,  as  a  round- 
houseman  by  occupation,  against  bodily  injuries  sustained  through  ex- 
ternal, violent,  and  accidental  means;  and  stipulating  that  if  death 
resulted  from  such  injuries  within  ninety  days,  independently  of  all 
other  causes,  appellant  would  pay  to  appellee,  Jones'  wife,  the  sum  of 


1902.]  Fidelity  and  Casualty  Co.  v.  Jones.  37 

^1200.  Jones  died,  and  appellee  sued  and  obtained  judgment  for 
^1200,  from  which  judgment  this  appeal  is  prosecuted. 

The  policy,  among  other  things,  contained  the  stipulation:  ^^f  the 
insured  is  injured,  fatally  or  otherwise,  in  any  occupation  or  exposure 
classed  by  this  company  as  more  hazardous  than  that  stated  above,  the 
<x)mpaliy^s  liability  shall  be  for  such  principal  sum  or  weekly  indemnity 
as  the  premium  paid  by  him  will  purchase  at  the  rate  fixed  for  such 
increased  hazard.'* 

It  was  stated  in  the  preceding  paragraph  of  the  policy  that  Jones  was 
a  roundhouseman  by  occupation;  that  the  testimony  shows  that  at  the 
time  of  the  injury,  from  which  it  is  alleged  his  death  resulted,  he  was 
acting  as  fireman  on  a  locomotive  engine,  and  appellant  submitted  evi- 
dence tending  to  show  that  it  classed  the  occupation  of  fireman  on  an 
engine  as  more  hazardous  than  that  of  roundhouseman;  that  the  rate 
of  premium  for  insuring  a  fireman  was  double  the  rate  charged  for 
insuring  a  roundhouseman. 

The  court's  charge  as  to  the  law  affecting  the  company's  liability 
under  the  paragraph  of  the  policy  above  quoted  made  the  question  of 
•diminution  in  the  amount  of  the  plintiS's  recovery  depend  upon  whether 
or  not  the  occuption  of  fireman  on  an  engine  was  in  fact  more  hazardous 
than  that  of  a  roundhouseman,  and  not  upon  the  fact  of  such  occupation 
being  classed  by  the  insurance  company  as  more  hazardous.  This  is 
<»mplained  of  as  an  incorrect  and  erroneous  statement  of  the  law,  and 
we  think  the  complaint  is  well  founded,  unless  it  be,  as  contended  by 
appellee's  counsel,  that  the  question  referred  to  was  not  raised  by  the 
pleadings.    The  defendant's  answer  contained  this  plea: 

"For  special  answer  herein,  if  so  required,  defendant  says  that  the 
policy  sued  upon  contains,  among  other  stipulations  not  necessary  now 
to  be  set  forth,  the  following:  *If  the  assured  is  injured  fatally  or 
otherwise  in  any  occupation  or  exposure  classed  by  the  company  as  more 
hazardous  than  that  before  stated,  the  company's  liability  shall  be  for 
5uch  principal  sum  or  weekly  indemnity  as  the  premium  paid  by  him 
will  purchase  at  the  rates  fixed  for  such  increased  hazard.'  Defendant 
further  avers  that  the  said  J.  R.  Jones,  the  assured,  was  insured  as 
roundhouseman  by  occupation  in  the  sum  of  $1000  by  the  payment  of  a 
premium  of  $15 ;  that  it  was  no  part  of  the  occupation  of  a  roundhouse- 
man to  act  as  fireman  or  otherwise  upon  the  switch  engines,  and 
•defendant  avers  that  if  the  assured  ever  received  any  accidental  injuries, 
which  is  here  denied,  that  he  received  the  same  on  February  2,  1899, 
while  engaged  as  a  fireman  on  the  switch  engine  of  the  Missouri,  Kansas 
&  Texas  Eailway  Company  of  Texas,  and  that  while  so  injured  he  was 
performing  the  duties  of  such  fireman,  and  that  the  occupation  or 
exposure  of  a  fireman  is  more  hazardous  than  that  of  a  roundhouseman, 
and  that  the  rates  fixed  by  this  company  for  a  policy  of  $1000  to  those 
performing  the  duties  of  a  fireman  on  locomotive  engines  is  $30,  instead 
of  $15  per  thousand,  and  that  the  $15  paid  by  the  assured  would  have 
purchased,  according  to  the  rates  fixed  by  defendant,  only  $600  of 
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insurance  under  the  occupation  or  exposure  of  that  of  fireman  on  loco- 
motive engines;  and  defendant  therefore  says  that  if  it  is  liable  in  any 
event,  which  it  here  denies,  that  the  extent  of  plaintifPs  recovery  can 
in  nowise  exceed  the  sum  of  $600,  and  all  of  this  defendant  is  ready  to 
verify,  wherefore,'*  etc. 

It  is  true,  as  pointed  out  in  appellee's  brief,  that  this  plea  does  not, 
in  specific  terms,  state  that  the  company  had  classed  the  occupation  of 
fireman  on  an  engine  as  more  hazardous  than  the  occuption  of  round- 
houseman,  but  it  does  aver  that  the  former  was  a  more  hazardous  occu- 
pation, and  that  the  company  had  fixed  the  rate  of  insurance  upon  the 
former  at  double  the  rate  fixed  upon  the  latter.  No  exception  was 
urged  against  the  plea,  and  it  must  now  be  construed  with  all  reasonable 
intendments  and  inferences  in  its  favor,  and,  so  construing  it,  we  think 
it  must  be  held  to  signify  that  the  company  had  classed  the  occupation 
for  which  it  charged  the  greater  rate  as  more  hazardous  than  the  other  ; 
and  we  therefore  hold  that  appellant's  answer  presented  the  issue 
referred  to;  and  the  error  noted  in  the  charge  of  the  court  requires  a 
reversal  of  the  judgment. 

In  reference  to  the  testimony  of  the  witness  Wilson,  complained  of 
by  appellant,  it  is  sufficient  to  say  that  so  much  of  it  as  stated  what 
Jones  said  to  the  witness  expressive  of  existing  physical  pain  or  suffer- 
ing was  admissible,  but  it  was  not  proper  for  the  witness  to  state  what 
Jones  said  about  doctoring  himself  and  taking  a  layoff  from  his  work. 

We  make  no  ruling  upon  the  merits  of  the  case,  as  disclosed  by  the 
evidence,  but  reverse  the  judgment  for  the  error  pointed  out  in  the 
court's  charge. 

Reversed  and  remanded. 


Bridges  &  Early  v.  Lud  Williams^  Adhikistrator. 

Decided  January  15,  1902;  February  12,  1902. 

1.— Surpiise— Contimiaiice— New  TrUL 

A  party  who  goes  to  trial  upon  a  well  grounded  belief  that  certain  material 
evidence  (account  books)  can  be  had  when  needed,  should  move  for  a  continu- 
ance on  discovering  that  he  was  mistaken  in  such  belief;  if  he  proceeds,  taking 
his  chances  of  a  verdict,  the  surprise  will  not  be  ground  for  a  new  trial. 

2.— Possearionr-TrespaM.  ( 

The  administrator  of  a  decedent  can  recover,  by  virtue  of  the  latter's  lawful 
possession,  for  the  conversion  of  property  wrongfully  taken  from  the  latter  by^ 
trespassers. 

8.— New  Trial— Newly  Discovered  Cumulative  Evidence. 

A  new  trial  will  not  be  granted  on  account  of  the  discovery  of  new  evidence 
which  is  merely  cumulative, — testimony  of  the  same  kind  and  to  the  same 
point  as  that  introduced  on  the  trial. 

Appeal  from  the  County  Court  of  McLennan.    Tried  below  before 
Hon.  G.  B.  Gerald. 
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John  0.  Winter,  for  appellants. 
J.  E.  Yantis  and  L.  Williams,  for  appellee. 

COLLARD,  Associate  Justice. — Suit  by  Lud  Williams,  administra- 
tor of  the  estate  of  A.  B.  Thomas,  deceased,  against  Bridges  &  Early,  to 
recover  for  certain  goods,  or  their  value,  alleged  to  have  been  wrongfully 
taken  from  Thomas  while  yet  living,  though  unconscious, — ^the  goods 
alleged  to  be  worth  $327.30. 

Defendants  set  up  that  the  Lewis  Grocery  Company  was  the  owner 
of  the  merchandise,  which  owed  them  $240.96,  and  that  the  goods  taken 
by  them  from  the  company  was  in  payment  of  that  debt,  and  were 
substantially  the  same  goods  sold  by  them  to  the  company,  the  value 
of  which  was  not  more  than  sufficient  to  pay  said  debt. 

The  goods  were  not  found  and  plaintiff  had  judgment  for  $291.30, 
from  which  this  appeal  is  prosecuted  by  defendants. 

The  principal  facts  are  clearly  stated  in  the  testimony  of  John 
Vivrett,  as  follows:  **I  knew  A.  B.  Thomas  in  his  lifetime.  He  died 
the  4th  day  of  December,  1899.  At  the  time  of  l^is  death  he  was 
engaged  in  a  grocery  store  on  South  Third  street,  in  Waco.  I  do  not 
know  who  owned  the  business.  It  was  known  as  the  Lewis  Grocery 
Company,  a  retail  grocery  company.  Mr.  Thomas  employed  me  to 
work  in  the  store.  He  gave  me  directions  as  to  my  duty.  He  managed 
the  business.  The  stationery,  bill  heads,  etc.,  bore  the  name  of  the 
Lewis  Grocery  Company.  Mr.  Thomases  name  did  not  appear  on  any 
of  the  signs,  paper  or  bill  heads.  I  do  not  know  who  composed  the 
Lewis  Grocery  Company.  Never  did  ask.  The  business  was  run  under 
the  name  of  the  Lewis  Grocery  Company  for  five  or  six  years  prior  to 
Mr.  Thomas's  death,  and  I  never  knew  of  anybody  being  connected  with 
it 

'*0n  the  4th  day  of  December,  1899,  about  6  o'clock  in  the  morning, 

I  found  Mr.  Thomas  in  the  back  end  of  the  store  in  an  unconscious 
state,  and  went  out  and  called  for  help.  We  sent  for  Dr.  Curtis,  who 
arrived  shortly  afterwards,  when  he  was  taken  to  his  boarding  house, 
about  four  blocks  away.  I  do  not  know  whether  he  ever  regained 
consciousness.    If  he  did,  I  did  not  know  it.    He  died  that  night  about 

II  or  12  o'clock.  I  was  with  him  when  he  died.  The  Lewis  Grocery 
Company  owed  Bridges  &  Early.  During  the  day  before  Mr.  Thomas 
died,  Mr.  Bridges  came  to  me  and  asked  me  to  let  him  have  the  goods 
to  the  amount  of  their  account.  I  was  uncertain  what  to  do,  and  put 
him  off.  We  met  several  times  during  the  day,  and  finally,  about  7 
o'clock,  we  met  and  I  told  him  that  I  would  go  to  the  store  and  get  the 
goods.  We,  Mr.  Bridges  and  Mr.  Penry,  his  attorney  and  I,  went  to 
the  store  and  went  in  and  put  up  a  wagon  sheet  to  keep  the  curious 
passers  by  from  gathering  about  the  front.  Mr.  Bridges  knew  of  Mr. 
Thomas's  illness  and  his  likelihood  to  die,  and  that  was  discussed  as 
one  of  the  reasons  he  wanted  his  bill  settled. 
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''Mr.  Bridges  collected  such  goods  as  had  been  bought  from  Bridges  ft 
Early,  with  a  few  exceptions.  The  prices  were  agreed  on  at  cost  or 
wholesale  price,  or  perhaps  a  little  more,  and  measured  and  counted  and 
weighed,  and  all  laid  aside  in  a  pile  to  themselves.  We  made  no  bill 
at  the  time.  The  amount  of  goods  I  let  Bridges  have  about  paid  his 
debt.  We  got  through  about  9  o'clock  and  next  morning  came  back  and 
I  opened  the  store,  and  they  took  the  goods  out  which  had  been  delivered 
to  them  the  evening  before.  The  goods  sold  to  Bridges,  Early  &  Co. 
consisted  of  nearly  all  the  staple  goods  in  the  store.  The  bill  amounted 
to  about  the  sum  due  Bridges  &  Early  by  the  Lewis  Grocery  Company. 
In  discussing  about  selling  them  the  goods,  something  was  said  about 
an  attachment  against  the  stock,  and  I  thought  I  hadp  better  let  them 
have  the  goods.  I  never  settled  any  bills  before.  Mr.  Thomas  had  never 
told  me  to  do  so.  I  did  not  keep  the  books,  and  did  not  know  the  state 
of  the  accounts  with  those  from  whom  he  purchased  goods.  I  never 
sold  such  a  bill  before  as  this  one  to  the  defendants,  or  anyone  el^e.  Mr. 
Thomas  never  told  me  to  sell  at  wholesale.  I  did  not  sell  any  other 
goods  during  the  day  that  Mr.  Thomas  was  ill.  I  did  not  agree  to  let 
tiiem  have  the  goods  until  they  threatened  to  attach  the  stock,  which 
I  was  satisfied  would  be  injurious  to  the  business.  Mr.  Thomas  never 
told  me  that  the  business  was  his,  or  who  the  Lewis  Grocery  Company 
was.  My  general  duties  were  to  sell  goods  or  take  orders,  etc.,  and  I 
bought  some  goods.  I  took  full  control  of  the  business  in  Mr.  Thomas's 
absence.  When  Mr.  Thomas  was  in  jail  on  a  charge  of  murder,  the 
plaintiff,  Mr.  Williams,  took  charge  of  the  business  and  put  me  and  a 
relative  of  his  in  charge.  I  don't  know  how  he  got  the  keys.  I  did  not 
have  any.  This  was  in  1897,  about  two  years  before  Mr.  Thomas's 
death.  The  business  was  then  on  Eleventh  and  Webster  streets,  and 
after  Mr.  Thomas  got  out  of  jail,  he  took  charge  again  and  later  ou 
moved  to  South  Third  street.  I  always  carried  the  keys  to  the  Third 
street  store.  The  morning  I  found  Mr.  Thomas  I  also  found  two  letters 
from  him  on  his  desk,  one  addressed  to  me  and  one  addressed  to  Mr. 
W.  E.  Owens.  [The  witness  was  shown  two  letters  addressed  as  stated, 
which  he  identified  as  the  same  letters,  and  said  the  same  were  written 
by  A.  B.  Thomas,  being  the  same  letters  introduced  in  evidence  by 
defendants.]  In  talking  about  selling  them  the  goods,  something  was 
said  about  running  an  attachment  for  the  debt,  and  I  thought  I  had 
better  let  them  have  the  goods  and  settle  their  bill.  I  never  settled  any 
bills  before,  unless  Mr.  Thomas  told  me  to  do  so.  I  did  not  keep  the 
books,  and  did  not  therefore  know  the  state  of  the  accounts  with  per- 
sons from  whom  he  purchased  goods.  I  never  sold  such  a  bill  before 
to  Bridges,  Early  &  Co.  or  anyone  else.  Mr.  Thomas  never  told  me 
to  sell  at  wholesale.  I  did  not  sell  any  other  goods  during  the  day 
Mr.  Thomas  was  ill." 

Thomas  was  unconscious  from  the  effects  of  the  poison  he  had  taken — 
morphine  and  opium — at  the  time  the  goods  were  set  aside  for  Bridges 
&  Early,  and  was  in  that  condition  until  he  died.    The  testimony  shows 
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that  he  was  in  possession  of  the  goods  and  was  carrying  on  the  business 
in  the  name  of  the  Lewis  Grocery  Company,  and  he  had  been  doing 
business  under  that  name  for  five  or  six  years  prior  to  his  death.  He 
kuew  nothing  about  the  delivery  of  the  goods  taken  by  Bridges  &  Early, 
and  was  unconscious  at  the  time  the  goods  were  taken  by  them.  Bridges 
&  Early  carried  the  goods  away  and  appropriated  them. 

Thomas  was  charged  with  murder  in  1897,  and  he  told  his  counsel 
that  the  little  store  was  >  all  he  had  in  the  world,  and  told  the  counsel 
that  it  belonged  to  him;  this  was  about  one  year  before  he  died.  At 
Waco,  December  3rd,  he  wrote  Mr.  W.  E.  Owens  the  following  letter: 

"W.  E.  Owens:  Dear  Bro. — What.  I  am  about  to  do  I  will  not 
attempt  to  justify,  for  to  one  who  has  not  passed  through  what  I  have 
there  could  be  no  clear  conception.  The  inhumanity  of  some  of  Waco's 
people  is  beyond  belief  save  to  those  who  have  borne  its  burdens.  This 
is  the  last  time  I  will  be  able  to  defend  myself,  so  I  wish  to  reiterate 
my  evidence.  I  did  not  seek  the  difficulty  with  Penn  &  Stewart.  It 
was  forced  on  me.  They  were  full  of  bad  whiskey  (was  there  ever  any 
good  whiskey)  that,  coupled  with  their  evil  motives,  made  my  appeals 
to  reason  unheeded.  The  fight  was  pushed  on  me.  It  was  slay  or  be 
slain.  I  want  you  to  see  that  I  am  buried.  The  business  owes  me 
($50.00)  fifty  dollars.  It  is  all  I  have.  It  will  buy  a  cheap  coflSn  and 
pay  for  a  coach.  This  business  belongs  to  Dr.  J.  L.  Goree  of  Pine  Bluff 
Ark.  I  have  no  interest  in  it.  I  want  John  Vivrett  to  have  my 
personal  belongings  after  I  am  buried.  Forgive,  0  forgive,  your  Bro., 
A.  B.  Thomas.'' 

Also  under  date  of  December  3d,  the  following  letter: 

"Dear  Old  John:  I  can  not  leave  you  without  saying  goodby  and 
thanking  you  for  your  faithfulness  and  for  the  tender  regard  you  have 
always  treated  me  with.  Let  us  hope  that  there  is  a  world  beyond  the 
cedars  and  the  stars,  when  we  may  meet  again  and  find  that  peace  so 
far  removed  in  this.  I  have  directed  that  you  receive  all  my  personal 
belongings.  I  would  have  done  more  for  you,  but  it  is  impossible.  I 
have  exhausted  all  my  means  except  fifty  dollars  in  the  safe  to  bury  me. 
John,  Please  look  after  the  horse  until  he  is  disposed  of,  see  that  he  gets 
proper  attention.  He  too  has  been  faithful.  Again  there  is  the  cat. 
If  it  is  locked  up  in  the  store  without  food  or  drink  for  long  it  too 
will  suffer.  If  you  have  a  few  spare  moments,  please  look  after  them 
for  old  time  sake,  and  when  you  meet  anyone  who  stood  by  me  in  my 
hour  of  trouble  thank  them  for  me.  I  cant  write  them  all.  Now  fare- 
well, and  may  your  future  be  bright.  Give  my  regards  to  your  wife  and 
bojrs.    Your  friend,  A.  B.  Thomas. 

"I  have  some  money  ($2.50)  in  an  envelope  on  the  desk.  It  is  for 
the  druggist  on  eighth  street, — you  knew  him — ^please  see  that  he  gets 
it." 

Both  letters  were  read  in  evidence  by  defendants. 

Lud  Williams  qualified  as  administrator  of  Thomas's  estate  December 
5th,  after  Thomas  died,  and  called  on  Bridges  &  Early  for  invoice  of  the 
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goods  taken  by  them  out  of  the  Thomas  stock,  and  they  gave  it  to  him, 
the  same  invoice  upon  which  this  suit  is  brought  He  owed  Bridges  & 
Early  $240.96,  and  the  value  of  the  goods  taken  by  them  was  about 
equal  to  the  debt. 

Opinian — Defendants  moved  for  a  continuance,  which  was  refused, 
and  they  went  to  trial.  After  trial  they  asked  for  a  new  trial  setting 
up  the  following  as  causes: 

^'1.  That  on  the  morning  of  said  March  25th,  and  before  announcing 
ready  for  trial  in  this  cause,  one  of  defendants'  attorneys,  to  wit^ 
the  undersigned,  John  Q.  Winter,  asked  of  the  plaintiff,  Lud  Williams, 
Esq.,  where  the  books  of  account  of  the  Lewis  Grocery  Company  were, 
and  Mr.  Williams  replied  that  they  were  at  his  office,  and  in  response 
to  further  inquiry  by  said  Winter,  said  that  said  books  could  be  obtained 
on  adjournment  of  court  That  said  Winter,  relying  thereon  and 
knowing  that  he  would  Hot  reach  the  period  in  the  trial  of  the  case  until 
the  afternoon  when  such  books  would  be  needed  to  offer  in  evidence,  the 
defendants  went  to  trial,  expecting  and  believing  that  said  books  could 
and  would  be  then  produced  in  court;  that  at  the  noon  recess  on  said 
26th  day  of  March  of  this  court,  L.  C.  Penry,  Esq.,  one  of  the  attorneys 
for  defendants,  at  the  instance  of  said  Winter,  went  to  plaintiff's  office 
for  said  books,  to  obtain  and  use  them  in  evidence  for  defendants  at 
the  afternoon  session  of  court;  but  said  Penry  was  then  informed,  as 
affiant  is  informed  and  believes  and  so  avers,  by  said  Lud  Williams, 
plaintiff,  that  he,  plaintiff,  was  mistaken  in  thinking  that  said  books 
were  in  his  office,  and  that  they  were  locked  up  in  a  certain  safe,  which 
was  held  by  the  Cooper  Grocery  Company.  That  thereafter,  at  the 
afternoon  session  of  court,  said  plaintiff  and  M.  A.  Cooper,  a  witness 
on  the  trial  of  said  cause,  in  open  court  stated  that  the  combina- 
tion of  said  safe  had  been  lost  or  mislaid,  and  that  it  was  impossible 
to  open  said  safe  until  the  combination  could  be  obtained  from  the 
makers  of  said  safe.  That  a  day  or  two  after  said  time,  when  it  was 
definitely  found  that  said  safe  could  not  otherwise  be  opened,  defendants 
procured  the  said  M.  A.  Cooper  to  write  to  the  makers  of  said  safe, 
to  wit,  the  Mosler  Safe  Company,  at  Hamilton,  Ohio,  to  send  said 
combination,  and  this  defendant  remitted  to  said  company  one  dollar 
and  fifty  cents,  the  fee  charged  therefor.  That  on  or  about  the  6th 
day  of  April  defendants  learned  that  said  Cooper  had  received  said  com- 
bination and  at  once  applied  to  said  Cooper  to  open  said  safe  and  allow 
defendants  access  to  said  books,  but  that  said  Cooper  refused  to  do  so, 
except  in  the  presence  of  plaintiff.  That  defendants  were  unable  to 
secure  a  meeting  with  plaintiff  at  the  place  where  said  safe  was,  to  have 
it  opened,  until,  to  wit,  the  10th  day  of  April,  at  which  time  said  safe 
was  opened  and  said  books  taken  therefrom.  That  defendants^  imme- 
diately procured  said  books  to  be  examined  by  a  competent  person,  to 
wit,  G.  H.  Bridges;  and  defendants  are  informed  and  believe  upon  said 
information  and  belief  aver  and  show  to  the  court  that  it  appears 
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from  the  entries  in  said  books  of  account  that  the  business  of  the  Lewis 
Grocery  Company  belongs  to  two  men,  to  wit,  N.  E.  Lewis  and  J,  L. 
Goree,  and  not  to  plaintiffs  intestate,  and  defendants  hereto  attach  the 
affidavit  of  said  Bridges  to  that  purport  and  make  the  same  a  part 
hereof,  and  pray  that  it  be  so  taken  and  allowed,  and  defendants  show 
to  the  court  that  by  reason  of  the  premises  it  was  impracticable  for  them 
to  make  said  proof  on  the  hearing  of  this  cause/' 

The  court  overruled  the  motion  for  new  trial,  and  appellants  assign 
this  action  as  error.  There  was  no  error  as  assigned.  They  should 
have  asked  for  a  continuance  or  a  postponement  of  the  trial  which  was 
in  progress,  as  soon  as  they  learned  that  the  books  could  not  be  pro- 
duced. Instead  of  this,  they  proceeded  with  the  trial  without  objection, 
taking  the  chances  on  a  verdict  on  testimony,  letters  of  Thomas  dis- 
claiming rights  of  property  in  the  store,  and  after  verdict,  undertook  to 
liave  it  set  aside  and  a  new  trial  granted.  The  court  had  the  power, 
discretionary,  to  grant  a  continuance  during  progress  of  the  trial.  Fail- 
ing to  avail  themselves  of  this  privilege,  they  can  not  after  verdict  claim 
the  right  to  a  new  trial.  The  evidence  was  sufficient  to  support  the  ver- 
dict upon  the  ground  that  the  goods  taken  were  the  property  of  deceased 
and  assets  of  the  estate,  to  the  possession  of  which  the  administrator 
was  entitled  for  purposes  of  administration. 

2.  Defendants  had  no  title  to  the  goods  or  right  of  possession,  and 
were  wrongdoers  in  taking  them  without  the  consent  of  Thomas,  who 
was  in  possession  of  them.  It  is  the  law  that  possession  of  personal 
property  will  support  an  action  for  its  recovery  against  a  wrongdoer. 
Grooms  v.  Rust,  27  Texas,  234.  If  the  goods  can  not  be  found,  then  an 
action  will  lie  in  favor  of  the  person  entitled  to  the  possession  for  their 
conversion.  Williams,  as  administrator,  was  entitled  to  the  goods  or 
their  value,  and  it  was  his  duty  to  creditors  and  the  estkte  to  recover 
them. 

There  was  no  error,  and  the  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 

OPINION  ON  REHEARING. 

COLLAED,  Associate  Justice, — The  motion  for  rehearing  must 
be  overruled.  Our  former  decision,  that  the  administrator  was  entitled 
to  the  possession  of  the  goods  for  the  purposes  of  administration,  must 
stand. 

Appellant  made  an  effort  to  show  that  Thomas  was  not  the  owner  of 
the  goods,  but  we  decided  thai:  appellants  were  wrongdoers  and  could 
not  take  the  goods  from  one  rightfully  in  possession,  as  was  Thomas 
during  his  life,  and  hence  the  administrator's  duty  was  to  take  the 
goods  to  be  administered  in  due  course  of  law. 

The  motion  in  the  court  below  for  a  new  trial  on  the  ground  that  the 
books  of  the  store  kept  by  Thomas  would  show  that  they  were  kept  in 
the  name  of  N.  E.  Lewis  and  J.  L.  Goree,  was  properly  overruled. 
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The  books  would  only  tend  to  show  the  fact  stated,  and  would  be  cumu- 
lative evidence,  assisting  the  letters  of  Thomas  read  in  evidence  on  the 
trial,— strictly  cumulative  evidence,  in  the  nature  of  admissions  that 
the  goods  belonged  to  other  parties;  that  is  additional  testimony  of 
the  same  kind  and  to  the  same  point.  It  has  often  been  decided  that 
newly  discovered  evidence,  when  merely  cumulative,  will  not  authorize 
the  granting  of  a  new  trial.  State  v.  Moore,  7  Texas,  258;  Oil  Com- 
pany V.  Thompson,  76  Texas,  238;  Railway  v.  Wood,  69  Texas,  682; 
Connill  v.  Railway,  85  Texas,  102;  Walker  v.  Brown,  QQ  Texas,  558. 
As  to  what  is  cumulative  evidence,  see  Railway  v.  Forsyth,  49  Texas, 
180. 

The  motion  for  rehearing  is  overruled. 

Overruled, 


Hermann  Siemers  v.  L.  Hunt  et  al. 

Decided  November  20,  1901;  January  16,  1902. 

1. — ^Vendor  in  Possession — ^Accounting  for  Profits. 

A  vendor  retaining  possession  while  the  purchase  money  remains  unpaid, 
upon  payment  by  the  vendee  of  the  purchase  price  with  interest,  becomes  liable 
to  account  to  the  latter  for  the  profits  of  the  estate  from  the  date  of  the  deed 
till  the  delivery  of  possession. 

d. — Same— Measure  of  Liability. 

The  measure  of  liability  on  the  part  of  the  vendor  in  possession,  like  that  of 
a  mortgagee,  is  not  the  rental  value  of  the  property  while  retained  in  his  pos- 
session, but  he  is  held  to  ordinary  diligence  to  obUiin  rents  and  profits,  being 
entitled  to  no  compensation  for  management,  but  allowed  for  reasonable 
expenses  in  marketing  the  products,  and  liable  only  to  the  extent  that  profits 
were  received. 

3.— Fixtures— Oyergronnd  Cistern. 

Evidence  considered  and  held  to  support  a  finding  that  a  galvanized  iron 
cistern,  above  ground,  was  a  fixture  in  passing  sale  of  the  land. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

This  case  arose  out  of  a  controversy  between  the  vendor  and 
vendee  about  an  alleged  deficiency  in  the  quantity  of  land  sold^  in 
which  a' deed  was  tendered  into  court  by  the  vendor  and  performance 
by  the  vendee  enforced  by  thQ  judgment  in  case  of  Hunt  v.  Siemers, 
53  Southwestern  Eeporter,  387. 

Richard  I.  Munroe,  for  appellant 

Lindsey  &  Smith,  for  appellees. 

FISHEB,  Chief  Justice. — ^This  is  an  action  by  the  appellees  against 
appellant  to  recover  the  rental  value  of  certain  premises  occupied  by 
appellant  during  the  year  1899,  and  the  value  of  a  cistem  removed  from 
the  premises  and  converted  by  appellant. 
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We  are  of  opinion  that  the  facts  are  sufficient  to  authorize  a  judgment 
against  appellant  for  both  the  amount  of  rent  and  the  value  of  the 
cistern.  The  appellees'  right  to  the  property  would  relate  back  to  the 
of  the  deed  executed  to  them  by  appellant^  and  when  they  paid  the 
amount  of  purchase  money  with  interest  according  to  the  decree  of 
court,  the  appellant  became  responsible  for  the  rental  value  of  the  premr 
ises  from  the  time  that  he  parted  with  the  title,  which  the  law  would  fix 
at  the  date  of  the  deed.  Having  received  interest  upon  the  purchase 
price,  he  became  chargeable  with  the  rental  value  of  the  property  dur- 
ing the  time  that  he  thereafter  held  possession  of  it. 

There  is  evidence  which  tends  to  show  that  the  cistern  was  so  attached 
to  the  soil  as  to  make  it  part  of  the  realty;  and  the  law  concerning 
this  issue  having  been  propertly  submitted  to  the  jury,  we  can  not  say 
that  their  verdict  is  without  evidence  to  support  it. 

We  have  examined  all  the  assignments  of  errors  and  conclude  that 
none  are  well  taken.    Therefore  the  judgment  is  affirmed. 

Affirmed. 

OPINION  ON  REHEARING. 

The  liability  of  a  vendor,  to  account  for  the  rents  and  profits,  who 
remains  in  possession  after  the  execution  of  the  deed  conveying  the 
land,  and  thereafter  receives  the  purchase  price  with  interest,  is  similar 
to  that  of  a  mortgagee  rightfully  in  possession  whose  debt,  with  interest, 
is  subsequently  paid.  2  Suth.  on  Dam.,  241.  In  the  latter  class  of 
cases  the  mortgagee  must  exercise  ordinary  diligence  to  preserve  the 
premises,  and  must  exercise  a  like  care  in  obtaining  such  rents  and 
profits  as  may  arise  from  a  use  of  the  premises  to  the  purposes  to  which 
it  is  adapted.  15  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  821;  2  Jones  on 
Mort.,  sees.  1116  to  1125.  If  such  diligence  has  been  exercised  and  the 
mortgagee  keeps  correct  account  of  the  amounts  received,  his  liability 
to  account  extends  only  to  the  rents  and  profits  actually  received,  and 
not  for  what  would  be  the  reasonable  rental  value  of  the  premises. 
Authorities  supra.  The  mortgagee  could  not  recover  compensation  for 
his  personal  services  in  managing  the  property,  but  would  be  entitled 
to  the  reasonable  expenses  of  marketing  the  products  produced  upon  the 
premises.  The  principles  outlined  as  applicable  in  actions  for  an 
accounting  between  mortgagor  and  mortgagee,  by  analogy,  apply  in  a 
case  like  the  present,  where  the  vendee  seeks  to  hold  the  vendor  in  posses* 
sion  liable  for  the  use  of  the  premises.  In  this  case  the  vendor  executed 
a  deed  of  conveyance  to  the  vendee,  which  was  not  delivered  until  the 
purchase  money  was  paid,  and  remained  in  possession  until  the  vendee 
paid  the  purchase  money  with  interest.  During  this  time,  a  crop  was 
raised  upon  the  premises,  which  was,  after  aUowing  the  tenant  of  the 
vendor  his  share,  appropriated  by  the  latter. 

In  the  original  opinion  handed  down  in  this  case  we  held  the  vendor 
liable  for  the  reasonable  rental  value  of  the  premises.    To  this  extent 
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we  erred,  and  are  now  of  the  opinion  that  the  liability  of  the  vendor 
should  be  detennined  by  the  rules  announced  in  this  opinion,  and  for 
this  purpose,  the  judgment  will  be  reversed. 

We  can  not  agree  with  the  contention  of  appellant,  who  is  the  vendor, 
that  in  no  event,  under  the  facts  of  this  case,  can  he  be  held  liable.  The 
point  is  urged  that  as  the  vendee  declined  to  accept  the  deed  and  pay 
the  purchase  money  when  it  became  due,  the  vendor  was  entitled  to 
the  fruits  and  revenues  thereafter  arising  from  the  use  of  the  premises 
while  the  same  was  in  his  possession.  We  correctly  held  in  the  former 
opinion,  to  which  conclusion  we  adhere,  that  as  the  vendor  thereafter 
accepted  the  entire  purchase  price  with  interest  due  from  the  date  of  the 
deed,  he  must  account  to  the  vendee  for  the  profits  received.  This  upon 
the  theory  that  upon  the  payment  of  purchase  money  and  interest  the 
title  of  the  vendee  would  relate  back  to  the  date  of  the  execution  of  the 
conveyance,  and  the  vendor  having  received  all  of  the  interest  to  that 
date,  it  would  be  inequitable  to  permit  him  also  to  retain  the  profits 
arising  from  the  use  of  the  premises. 

We  are  also  of  the  opinion  that  the  evidence  was  sufficient  to  authorize 
the  submission  of  the  question  to  the  jury  whether  or  not  the  cistern  was 
a  fixture. 

For  the  error  indicated,  the  motion  for  rehearing  is  granted,  and  tbe 
entire  judgment  below  reversed  and  the  cause  remanded. 

Motion  granted.    Reversed  and  remanded. 

The  conclusions  reached  are  the  views  of  Associate  Justice  Key  and 
the  writer  of-  the  opinion. 

FiSHEB,  C.  J. 


F.  M.  MuNDiNB  V.  J.  B.  Pauls. 

Decided  January  22,  1902. 

1.— Jvry— EzcQfling  Witness  From. 

It  was  proper  to  excuse  from  the  jury,  before  they  were  sworn,  one  required 
as  a  witness  in  the  case,  and  supply  his  place  from  talesmen,  though  he  had  been 
already  selected  as  a  juryman  and  the  complaining  party  had  exhausted  his 
challenges. 

d. — ^Evidence. 

In  a  controversy  between  a  purchaser  of  premises  at  foreclosure  sale,  claim- 
ing certain  ginning  machinery,  placed  thereon  after  the  lien  attached,  as  fixtures 
passing  with  the  land,  and  one  claiming  them  by  bill  of  sale  as  personalty,  and 
not  fixtures,  it  was  error  to  the  prejudice  of  the  former  to  prove  that  the  value 
of  the  property  had  been  enhanced,  beyond  that  of  the  naked  lots  when  this  lien 
originated,  by  the  erection  of  buildings,  etc.,  though  the  machinery  was  held  not 
to  have  passed  by  the  foreclosure  sale. 

3.—- Assignment  of  Error— Propositions. 

An  assignment  of  error  involving  several  questions  will  not  be  considered 
unless  each  issue  is  presented  under  an  appropriate  proposition  in  the  bridf. 
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4.— Charge— Written  Instnunent. 

It  was  proper  for  the  court,  m  hig  charge,  to  deacribe  a  written  transfer  of 
personal  property  as  a  bUl  of  sale,  in  the  absence  of  evidence  giving  it  any  other 
character,  such  as  that  of  a  mortgage. 

0w— Fizturea— Qvestion  of  Fact— Notice. 

Whether  ginning  machinery  was  so  attached  as  to  become  part  of  the  realty 
was  a  question  of  fact  for  the  jury,  and  a  purchaser  of  the  realty  claiming  it 
as  a  part  thereof  was  taxed  with  the  knowledge  of  the  facts  which  would  put 
a  man  of  ordinary  prudence  on  inquiry. 

6.— Fiztnrea— Ginning  Machinery. 

Ginning  machinery  so  placed  on  mortgaged  premises  as  to  be  capable  of 
removal  without  injury  to  the  property  and  not  intended  to  be  made  a  part 
thereof  would  not  become  subject  to  the  mortgage,  and  might  be  mortgaged, 
or  transferred  as  personalty  by  bill  of  sale,  without  removal  from  the  premises, 
and  held  by  such  vendee  as  against  a  purchaser  of  the  realty  under  mortgage 
foreclosure. 

Appeal  from  the  County  Court  of  Lee.  Tried  below  before  Hon.  I. 
H.  Bowers. 

Rector  d  Watson,  for  appellant. 

.   J.  L.  Rousseau  and  Eason  &  Eason,  for  appellee. 

COLLARD,  Associate  Justice. — ^Thie  suit  was  brought  by  appellee, 
Pauls,  against  appellant  Mundine,  to  recover  one  70-saw  Chatham  gin 
stand,  feeder  and  condenser,  wortii  $50;  one  50-8aw  Colbert  gin  stand, 
feeder,  and  condenser,  worth  $50 ;  one  grist  mill  worth  $50 ;  one  Skinner 
&  Wood  plain  engine,  valued  at  $70;  and  one  50-horse  power  Atlas 
boiler,  with  attachments,  valued  at  $150;  and  if  the  property  could  not 
be  had,  then  for  its  value.  The  petition  alleged  that  the  property  was 
in  the  ginhouse  formerly  owned  by  Nathan  Oreen,  in  Lexington,  Lee 
County,  Texas,  and  that  the  property  was  on  January  1,  1901,  unlaw- 
fidly  taken  and  converted  by  Mundine. 

Defendant  set  up  that  W.  W.  Mundine,  the  owner,  on  the  1st  of 
January,  1897,  conveyed  lots  3,  4,  13,  and  14  in  block  17  of  the  town 
of  Lexington  to  Green,  taking  promissory  notes  of  Green  for  part  of 
the  purchase  price,  retaining  express  vendor's  lien,  to  secure  payment 
for  the  lots,  expressed  in  the  deed  and  notes;  that  F.  M.  Mundine,  at 
the  October  term  of  the  District  Court  of  Lee  County,  obtained  judg- 
ment against  Green  on  the  notes  which  he  had  obtained  from  W.  W. 
Mundine,  and  foreclosure  of  the  lien,  and  that  F.  M.  Mundine  pur- 
chased the  premises  at  forclosure  sale  the  first  Tuesday  in  January, 
1901,  under  order  of  sale  on  the  judgment,  and  the  sheriff  executed  to 
him  a  deed  therefor.  It  is  alleged  by  Mundine  that  the  properties  sued 
for  were  fixtures  on  the  premises  purchased  by  him,  placed  on  the  same 
by  Green  after  his  purchase  of  the  premises,  long  before  the  institution 
of  the  suit  on  the  vendor's  lien  promissory  notes.  The  answer  shows 
how  the  property  was  attached  to  the  realty  so  as  to  become  a  part  of 
the  same.     Defendant  further  set  up  that  if  plaintiff  held  any  *1aill  of 
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sale^'  by  Green  to  him  of  tKe  property  in  suit  it  was  executed  after  the 
articles  were  attached  to  the  land  and  became  a  part  of  the  same  with* 
out  Mundine's  consent  and  did  not  affect  his  right  to  the  same. 

PlaintifE  replied  that  he  held  a  mortgage  on  the  engine  and  boiler 
mentioned  in  his  petition  and  the  gin  standi  the  mortgage  bearing  date 
April  9,  1897,  which  was  duly  registered  in  Lee  County,  and  filed  by 
the  county  clerk  of  Lee  County  on  the  24th  of  April,  1897 ;  and  Nathan 
Green,  who  had  executed  the  mortgage,  executed  to  plaintiff  a  bill  of 
sale  of  all  the  property  described  in  the  petition,  and  that  on  the  day  of 
sale  under  order  of  the  court,  the  1st  day  of  January,  1901,  and  before 
sale,  he  gave  notice  that  the  machinery  sued  for  was  his  property,  and 
that  Mundine  purchased  the  same  witii  notice  of  his,  plaintiffs,  right 
to  the  same. 

The  trial  by  jury  resulted  in  verdict  and  judgment  for  plaintiff  for 
the  property  sued  for,  and  in  case  it  could  not  be  returned,  for  its 
value,  found  to  be  $375;  from  which  this  appeal  is  taken  by  Mun- 
dine. 

Opinion. — 1.  After  both  parties  had  announced  ready  for  trial,  lists 
of  the  jurors  for  the  week  were  drawn  and  furnished  the  attorneys  for 
the  parties,  who  struck  from  the  lists  peremptorily,  leaving  others, 
among  whom  was  a  juror,  Ruthven,  legally  chosen;  other  jurors  were 
ordered  summoned  and  the  sheriff  was  sworn  and  directed  to  summon 
other  jurors  to  fill  the  panel.  The  plaintiff's  counsel  informed  the 
court  that  he  wished  to  use  the  accepted  juror  Suthven  as  a  witness 
for  plaintiff,  though  not  summoned  as  a  witness,  and  moved  that  he  be 
excused  from  the  jury.  Defendant  objected;  the  court  overruled  the 
objection  and  retired  the  juror,  defendant  excepting.  Defendant  had 
exhausted  all  his  challenges  and  had  to  accept  talesmen.  No  objection 
is  urged -against  the  jurors  last  accepted  and  none  was  made  to  the 
court.  No  injury  is  shown  as  a  result  of  the  action  of  the  court,  and 
defendant  has  no  ground  of  complaint.  Wolf  v.  Ferryman,  82  Texas, 
112.  Ruthven  was  used  as  a  witness  for  plaintiff  as  to  exchange  of 
boilers  with  Nath  Green,  Green  to  give  some  boot  and  make  a  mortgage 
for  the  difference.  This  boiler  exchanged  to  Green  is  now  in  litigation 
in  this  suit,  it  having  been  placed  on  the  lots  sold  to  Green  by  Mun- 
dine (W.  W.).  The  court  was  not  in  error  in  excluding  the  witness 
from  the  jury  before  it  was  sworn  to  try  the  case,  and  as  soon  as  he 
was  informed  that  he  was  a  witness  in  the  case.  Any  witness  in  a  case 
is  disqualified  for  serving  as  a  juror  on  its  trial.  Rev.  Stats.,  art.  3141. 
When  the  court  is  informed  of  the  disqualification  before  the  jury  is 
sworn  to  try  the  case  and  other  unobjectionable  jurors  can  be  had  and 
are  accepted,  no  injury  is  shown  and  consequently  no  error. 

2.  On  the  trial  the  court  permitted  plaintiff's  witness  Green  to  tes- 
tify, over  objections  of  defendant,  that  the  premises  (the  lots  sold  by 
W.  W.  Mundine  to  him.  Green,  on  which  a  vendor^s  lien  was  retained 
to  secure  the  purchase  money  notes),  including  the  ginhouse,  engine 
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room  and  mill,  would  be  of  greater  value  than  were  the  naked  lots 
when  Green  purchased  them;  and  would  be  worth  more  after  the  ma- 
chinery pleaced  thereon  by  Green  had  been  removed-  The  objection 
of  defendant  to  the  question  and  answer  was^  that  if  the  machinery  had 
been  so  attached  to  the  realty  as  to  become  a  permanent  accession  to 
the  freehold,  it  was  immaterial,  irrelevant,  and  incompetent  to  show 
the  present  value  of  the  same  without  the  machinery;  thereupon  the 
attorney  for  plaintiff,  in  the  presence  of  the  jury,  stated  to  the  court  that 
it  was  his  purpose  to  show  by  the  witness  that  Mundine,  the  defendant, 
would  not  be  injured,  because  he  would  still  have  the  property  greater  in 
value  than  the  debt  owed  by  Green  for  the  purchase  money.  The  court 
permitted  the  witness  to  testify  that  the  premises,  including  the  gin- 
house,  engine  room  and  well  (improvements  made  by  Green  after  his 
purchase  from  Mundine)  would  be  of  greater  value  than  were  the  naked 
lots  when  he  purchased  them,  even  after  removing  therefrom  all  the 
machinery  sued  for  by  plaintiff.  Defendant  excepted  to  the  ruling 
of  the  court.  The  ruling  is  assigned  as  error,  and  we  believe  it  was 
erroneous.  It  was  prejudicial  to  defendant's  rights  under  his  pur- 
chase of  the  realty  for  the  jury  to  be  informed  that  the  realty  left  af- 
ter removing  the  machinery  would  still  be  worth  more  than  the  naked 
lots,  on  which  defendant  had  a  vendor's  lien  which  was  foreclosed  upon, 
and  defendant  purchased  the  property  as  improved.  There  was  no  such 
issue  in  the  case,  and  hence  the  testhnony  was  irrelevant  It  may  and 
probably  did  influence  the  jury  in  finding  for  plaintiff  on  questions 
submitted  to  them  concerning  the  rights  of  the  parties,  and  in  conclud- 
in  that,  if  their  verdict  should  be  in  favor  of  plaintiff^  defendant  would 
not  be  injured  in  his  original  rights  acquired  by  his  vendor  lien  notes. 
Whether  the  machinery  sold  by  Green  to  pay  Pauls  was  or  was  not,  at 
the  time  of  the  mortgage  to  Pauls  and  the  transfer  to  him,  attached 
so  as  to  become  a  part  of  the  reality,  was  the  main  question  in  the  case 
to  be  passed  on  by  the  jury ;  and  it  was  improper  to  allow  proof  irrele- 
vant to  the  issues  before  the  jury,  which  was  calculated  to  influence 
them  to  the  prejudice  of  defendant.  The  jury  might  have  found  that 
some  of  the  machinery  was  attached  to  and  became  realty,  and  might 
have  been  correct  in  their  conclusion,  but  failed  to  so  find,  because  of 
the  testimony  objected  to.  The  testimony  was  irrelevant  and  inad- 
missible, and  it  was  error  to  admit  it. 

3.  The  third  assignment  ought  not  to  be  considered,  inasmuch  as 
it  contains  more  than  one  question  and  is  not  followed  by  propositions 
on  each  issue  relied  on. 

4.  The  same  is  true  of  the  fifth  assignment  of  error. 

5.  The  court  did  not  err  in  styling  the  instrument  executed  by  Green 
to  Pauls  a  bill  of  sale.  It  is  in  form  of  a  bill  of  sale,  and  it  is  imma- 
terial what  it  was  called  by  witness  on  former  trial,  if  he  did  in  fact 
express  himself  on  the  subject.  Facts  in  proof  may  determine  that 
an  instrument  in  form  of  a  conveyance  is  and  was  intended  to  be  a 
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mortgage,  but  there  are  no  such  facts  in  proof.  Hence  it  was  not  error 
for  the  court  to  call  the  instrument  a  bill  of  sale  in  the  charge.  It  was 
his  duty  to  so  charge. 

6.  The  sixth  assignment  of  error  is  also  at  variance  with  the  role 
that  an  assignment  relied  on  as  a  proposition,  to  entitle  it  to  considera- 
tion by  the  court,  must  not  contain  more  than  one  question. 

7.  It  is  assigned  as  error  that  the  court  erred  in  failing  to  charge  the 
jury  that  if  Green  did  execute  to  plaintiff  a  bill  of  sale  to  the  machinery 
sued  for,  but  that  if  neither  W.  W.  nor  F.  M.  Mundine  knew  of  the 
existence  of  the  bill  of  sale,  and  the  machinery  was  undetached  from 
the  soil,  and  if  defendant  procured  a  judgment  against  Oreen  on  his 
vendor  lien  notes,  with  foreclosure  of  the  lien  on  the  premises  on  which 
the  machinery  was  placed,  that  under  such  circumstances,  notice  to 
F.  M.  Mundine  only  a  few  minutes  before  the  sale  of  the  premises  would 
not  affect  his  rights  to  acquire  title  to  the  premises  including  the  ma- 
chinery in  controversy,  which  Green  had  aflSxed  as  a  permanent  acces- 
sion to  the  freehold;  and  in  this  connection  the  court  erred  in  refusing 
plaintiff's  special  charge  number  2,  which  properly  embodied  the  issues. 

There  is  a  proposition  under  this  assignment  to  the  effect  that  under 
the  facts  showing  that  Nathan  Green  bought  the  lots  on  which  the  ma- 
chinery was  afterwards  placed,  executing  vendor  lien  notes,  subsequently 
owned  by  appellant,  and  the  evidence  also  showing  that  the  machinery 
in  suit  had  been  attached  to  the  realty  so  as  to  make  it  a  part  thereof. 
Green  could  not  sell  the  machinery  as  chattels  by  bill  of  sale  to  a  cred- 
itor to  the  injury  of  the  security  held  by  appellant,  by  virtue  of  his 
vendor  lien  notes,  and  "any  attempted  sale  of  the  machinery  without 
severance  from  the  freehold  and  delivery  to  the  creditor  would  be  in- 
effectual to  pass  title  to  the  machinery  as  chattels,  in  the  absence  of 
knowledge  thereof  and  consent  thereto  by  appellant." 

Neither  the  assignment  nor  the  proposition  should  assume  that  the 
machinery  was  so  affixed  to  the  realty  as  to  become  a  part  thereof;  that 
question  was  for  the  jury  under  proper  instructions  by  the  court.  Ac- 
tual notice  at  the  time  of  the  sale  to  him  at  public  vendue  is  not  the 
only  criterion ;  implied  notice  is  also  a  question  to  be  considered,  and  if 
Mundine  had  knowledge  of  facts  that  would  put  a  man  of  ordinary 
prudence  upon  inquiry  as  to  the  truth,  he  would  be  charged  with  notice 
of  such  full  knowledge  of  the  facts  so  attainable. 

8.  The  true  rule  as  to  chattels  or  realty  in  this  case  is,  if  the  ma- 
chinery could  be  removed  without  injury  to  the  realty,  it  was  not  realty 
and  did  not  pass  by  the  sale  to  Mundine,  who  purchased  only  the  lots 
under  the  foreclosure  of  the  vendor  lien  notes  executed  by  Green  to 
W.  W.  Mundine.  F.  M.  Mundine,  by  the  transfer  to  him  of  the  notes 
retaining  vendor's  lien,  acquired  thereby  no  title  to  the  lots,  there  be- 
ing no  conveyance  of  the  equitable  title  left  in  W.  W.  Mundine  after 
his  sale  which  retained  such  lien  in  the  notes,  and  the  deed  of  convey- 
ance to  Green.    F.  M.  Mundine  did  not  occupy  the  position  of  the  orig- 
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inal  vendor  without  such  conveyance.  He  only  had  a  lien  on  the  lots, 
and  lien  rights  only  are  in  issue  as  to  him,  and  these  are  limited  in  ap- 
pellants brief  to  time  arising  from  his  purchase  at  the  foreclosure  sale. 
We  believe  the  opinion  in  the  case  of  Willis  v.  Hunger  Manufacturing 
Company,  36  Southwestern  Reporter,  1010,  lays  down  the  correct  doc- 
trine as  to  the  question  of  machinery  on  land,  there  being  a  lien  on 
the  land.  It  is  said  in  the  Hunger  case :  ^^The  vendees  had  the  right 
to  place  the  machinery  on  the  lot  without  forfeiting  the  right  of  its  re- 
moval, so  long  as  it  could  be  done  without  injury  to  the  property;  as 
they  possessed  that  right,  they  could  incumber  it  with  a  mortgage  to  an* 
other  with  such  right  of  removal  to  satisfy  the  mortgage.'^  A  sale  to 
satisfy  the  mortgage  debt  would  confer  the  same  right  upon  the  pur- 
chaser. IijL  placing  chattels  upon  realty,  the  intention  at  the  time  as 
to  whether  or  not  they  were  to  become  immovable  fixtures  ought  to  be 
considered  with  other  facts  bearing  on  the  issue.  We  believe  the  court's 
charge  on  this  subject  was  correct. 

The  foregoing  is  sufficient  to  indicate  our  opinion  on  the  questions 
in  the  case.  It  is  not  necessary  to  say  more.  We  conclude  the  judgment 
of  the  lower  court  should  be  reversed  and  the  cause  remanded,  and  it  is 
so  ordered. 

Reversed  and  remanded. 


Matt.  A.  Burleson  et  al.  v.  J.  B.  Alvis  bt  al. 

Decided  Janimry  22,  1902. 

1.— Innocent  Purchaser— Heirs. 

A  purchaser  is  charged  with  notice  of  the  fact  that  a  decedent,  through  whose 
surviving  wife  he  claims  title,  left  children  surviving  him,  and  that  they  were 
Job  heirs. 

S.— Legal  Title— Innocent  Pnrchaier— Unknown  Equities. 

A  deed  expressly  reserving  a  vendor's  lien  did  not  pass  the  legal  title  to  the 
grantee  nor  give  to  any  one  buying  from  his  grantee  the  protection  against 
unknown  equities  accorded  to  a  purchaser  of  the  legal  title. 

3.— Notice— Recitals  in  Deed — Surrender  of  Notes. 

The  recital  in  a  deed,  as  consideration,  of  the  surrender  by  the  grantee  of 
notes  given  to  her  by  one  who  had  formerly  purchased  the  land  from  her, 
would  seem  to  be  sufficient  to  put  a  subsequent  purchaser  on  inquiry  as  to 
whether  they  were  the  notes  given  for  the  land  and  the  transaction  a  mere 
cancellation  of  the  sale  and  restoration  of  it  to  its  former  status. 

4. — Separate  Estate— Community— Innocent  Purchaser. 

Where  property  was  conveyed  to  the  husband  during  the  marriage,  a  pur- 
chaser from  his  surviving  wife  who  had  given  bond  to  account  for  the  com- 
munity propery,  if  without  notice  of  the  fact  that  it  was  purchased  with  the 
husband's  separate  means,  will  be  protected  as  an  innocent  purchaser,  but  to  the 
extent  only  of  the  wife's  apparent  community  half  interest. 

6. — Suit  for  Land— Outstanding  Equitable  Title. 

An  outstanding  equitable  title  to  land  affords  no  defense  to  a  suit  by  the 
legal  owner.    Defendant  must  show  that  he  holds  it  himself. 
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6.— Equitable  Title— Notice. 

One  seeking  to  defeat  recovery  of  land  by  the  owner  of  the  leg&l  title  by  an 
equitable  one  must  show  notice  of  it  to  the  purchasers  of  the  legal  title,  or 
lack  of  valuable  consideration  from  them. 

7. — ^Evidence — ^Judgement — ^Privity. 

A  judgment  is  not  admissible  against  persons  not  parties  thereto  nor  claim- 
ing in  privity. 

8.— Power  of  Attorney— Revocation  by  Death— Evidence. 

On  the  issue  of  title  from  T.  by  his  power  of  attorney  of  November  18th  and 
deed  by  the  attorney  on  the  24th  of  the  same  month,  evidence  that  he  died  in 
November  of  that  year  without  fixing  the  day  of  his  death,  is  sufficient  to  raise 
the  issue  as  to  whether  or  not  he  was  living  when  the  power  was  executed. 

Appeal  from  San  Saba.    Tried  below  before  Hon.  M.  D.  Slator. 

Jones  &  Jones  and  Leigh  Burleson,  for  appellants. 

Allison  £  Walters  and  Sidon  Harris,  for  appellees. 

Among  the  cross-assignments  submitted  was  the  following:  Appel- 
lants sue  for  the  land  in  controversy  as  children  and  sole  heirs  of  their 
father,  A.  E.  Burleson,  deceased,  claiming  that  it  was  his  separate  prop- 
erty. They  deny  that  their  mother,  Alice  Bills,  had  any  interest  in 
this  land.  Therefore,  the  judgment  in  cause  No.  948,  of  Naomi  Yett 
against  the  vendee  (Bostick)  of  their  mother,  Alice  Bills,  in  which  he 
had  impleaded  her  on  warranty,  which  judgment  decreed  that  Mrs.  Yett 
lake  nothing  by  her  suit,  was  not  admissible  in  this  case — although  ap- 
pellees hold  under  deeds  from  Bostick  and  Mrs.  Yett,  because  such 
judgment,  had  it  been  in  favor  of  Mrs.  Yett,  could  not  have  estopped 
appellants  in  this  suit — ^their  claim,  as  herein  asserted,  not  having  been 
involved  in  that  suit.  They  were  in  no  respect  parties,  or  privies,  to  the 
Yett  suit,  and  as  they  could  not  have  been  estopped  by  the  decrees  in 
that  case,  they  can  not  claim  any  benefit  thereunder.  The  appellees 
objected  to  the  introduction  of  such  judgment  for  the  reasons  above 
assigned  and  reserved  exceptions  to  the  ruling  of  the  court  admitting 
it  in  evidence 

The  judgment  mentioned  in  the  above  cross-assignment  of  error  was 
entered  in  cause  No.  948,  being  a  suit  filed  by  Naomi  Yett  against  Bos- 
tick, McMillan  et  al.  in  1893,  in  which  she  sought  to  recover  this  land, 
and  in  which  Bostick  impleaded  his  vendors,  Bills  and  wife.  The  judg- 
ment is  that  plaintiff,  Naomi  Yett,  take  nothing  by  that  suit.  Bostick 
and  Bills  both  set  up  in  their  answers  that  this  land  was  the  commun- 
ity property  of  A.  E.  Burleson  and  wife,  Alice. 

.  These  answers  were  iutroduced  by  appellants.  The  alleged  purpose 
for  the  introduction  of  said  judgment  was  to  estop  appellees  from  estab- 
lishing an  independent  superior  title  from  Naomi  S.  Yett,  under  their 
deed  from  her  in  1900,  above  mentioned. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  150  acres  of  land,  part  of  the  Jacob  Schmidt  survey,  in  San  Saba 
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County.  The  appellants,  Matt  and  Jessie  Burleson,  were  the  plain- 
tiffs, and  J.  B.  Alvis  and  J.  B.  Taft  were  the  defendants.  There  was 
^a  jury  trial  resulting  in  favor  of  the  defendants,  and  the  plaintiffs  have 
appealed. 

The  Jacob  Schmidt  640-acre  survey  of  land  was  patented  to  David 
Taylor,  as  assignee  of  Jacob  Schmidt,  September  26,  1873.  March  14, 
1867,  David  Taylor  conveyed  the  certificate  by  virtue  of  which  the  land 
was  patented  to  Chas.  B.  and  Naomi  S.  Taylor;  and  the  plaintiffs  in- 
troduced in  evidence  a  power  of  attorney  dated  November  18,  1875, 
executed  by  Chas.  B.  Taylor  and  Naomi  S.  Yett,  formerly  Naomi  S. 
Taylor,  authorizing  W.  A.  Yett  to  sell  the  Jacob  Schmidt  survey.  Also 
a  deed  executed  by  Chas.  B.  Taylor  and  Naomi  S.  Yett,  by  W.  A.  Yett, 
as  attorney  in  fact,  dated  November  24,  1875,  conveying  the  said  sur- 
vey to  N.  D.  McMillan.  Also  deed  from  N.  D.  McMillan  to  A.  E. 
Burleson  for  the  land  in  controversy,  dated  September  14,  1875.  The 
plaintiffs  also  proved  that  A.  E.  Burleson  died  in  1882,  intestate,  and 
that  they  are  his  only  heirs.  They  also  submitted  testimony  tending 
to  show  that  the  land  was  paid  for  with  means  which  was  the  separate 
property  of  their  father,  A.  E.  Burleson. 

The  defendants  offered  testimony  tending  to  show  that  Naomi  S. 
Yett  never  signed  or  executed  the  power  of  attorney  authorizing  W.  A. 
Yett  to  sell  the  land;  and  further  testimony  tending  to  show  that 
Chas.  B.  Taylor  died  in  November,  1875,  the  exact  day  not  being  stated 
by  the  witness.  The  defendants  also  proved  that  Mrs.  Alice  J.  Burle- 
son, the  surviving  wife  of  A.  E.  Burleson,  qualified  under  the  statute 
as  such  survivor.  And  by  virtue  of  such  qualification  she  had  the  power 
to  sell  any  community  property  belonging  to  herself  and  her  deceased 
husband,  until  she  married  again,  which  occurred  October  5,  1887, 
when  she  became  the  wife  of  G.  C.  Bills.  Prior  to  her  second  marriage 
and  while  she  was  authorized  to  sell  community  property,  she  executed 
a  deed  to  the  land  in  controversy  to  C.  L.  Nichols,  reserving  therein  a 
lien  upon  the  land  to  secure  the  payment  of  three  purchase  money 
notes  for  $200  each,  bearing  12  per  cent  interest  from  July  7,  1885,  the 
day  on  which  the  deed  and  notes  were  executed.  In  May,  1888,  after 
Mrs.  Burleson  had  married  again,  C.  L.  Nichols  and  his  wife  conveyed 
the  land  back  to  her,  for  the  consideration  as  stated  in  the  deed  "of  $800 
cash  to  us  in  hand  paid  by  Mrs.  Alice  J.  Bills,  formerly  Mrs.  Alice  J. 
Burleson,  surviving  wife  of  A.  E.  Burleson,  deceased,  which  considera- 
tion is  paid  by  her  surrender  to  us  and  canceling  notes  executed  to  her 
by  said  C.  L.  Nichols,  on  which  there  is  now  due  that  amount.**  The 
defendants  also  showed  that  they  hold  by  mesne  conveyances  from  Alice 
J.  and  G.  C.  Bills.  They  also  introduced  testimony  tending  to  show  an 
equitable  title  in  the  German  Emigration  and  Railroad  Company  to 
an  undivided  one-half  interest  in  the  Jacob  Schmidt  survey,  arising 
out  of  a  contract  between  the  company  and  Jacob  Schmidt,  dated  Jan- 
uary 17,  1847.  That  instrument  was  acknowledged  October  9,  1854. 
It  was  shown  that  it  had  never  been  recorded,  nor  does  the  record  show 
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when  it  was  filed  in  the  Land  OflSce.  Some  other  testimony  was  in- 
troduced, which  will  be  referred  to  hereafter. 

On  the  question  of  title,  the  court  submitted  to  the  jury  two  issues: 
First,  whether  the  property  was  the  separate  property  of  A.  E.  Burleson^ 
or  the  community  property  of  said  Burleson  and  his  wife  Alice;  and, 
second,  whether  or  not  the  defendants  bought  without  notice  of  the 
claim  of  the  plaintiffs.  On  the  latter  subject  the  court  charged  as  fol- 
lows : 

"You  are  instructed  that  if  you  find  from  the  evidence  in  this  case 
that  the  defendants  J.  B.  Alvis  and  J.  B.  Taft,  or  the  said  M.  I.  Bos- 
tick,  purchased  the  land  in  controversy  and*  paid  therefor  a  valuable 
consideration  in  good  faith  without  notice^  either  actual  or  constructive, 
as  these  terms  have  been  defined  to  you,  of  the  claim  of  the  plaintifb 
herein,  then  you  will  find  a  verdict  in  favor  of  the  defendants.*' 

It  is  contended  on  behalf  of  appellants  that  the  court  should  not  have 
given  this  charge.  This  contention  must  be  sustained.  The  defend- 
ants deraign  title  under  the  deed  to  A.  £.  Burleson.  They  bought  from 
his  surviving  wife  with  knowledge  of  the  fact  that  she  was  such  sur- 
vivor ;  and,  however  ignorant  they  may  have  been  of  the  fact  that  he  left 
children  surviving  him,  the  law  charged  them  with  knowledge  of  that 
fact,  and  that  they  were  his  heirs.  Hill  v.  Moore,  62  Texas,  610 ;  Patty 
V.  Middleton,  82  Texas,  591.  But  it  is  contended  on  behalf  of  appellees 
that  Mrs.  Burleson,  as  surviving  wife,  conveyed  the  property  to  C.  L. 
Nichols,  who  after  her  second  marriage  conveyed  it  back  to  her;  and 
that  while  the  latter  conveyance  may  have  been  made  in  settlement  of 
outstanding  purchase  money  notes  against  the  land,  thereby  in  equiiy 
restoring  it  to  its  former  status,  yet  if  the  defendants  purchased  without 
notice  of  that  fact,  they  could  hold  as  innocent  purchasers. 

Two  objections  are  urged  in  reply  to  this  contention,  which  are: 
(1)  That  the  deed  from  Mrs.  Burleson  to  Nichols  in  express  terms 
reserved  a  vendor's  lien  to  secure  the  payment  of  the  purchase  money 
notes,  and  therefore,  under  the  rule  established  in  this  State,  the  title 
did  not  pass  to  Nichols;  and  (2)  that  the  consideration  recited  in  the 
deed  from  Nichols  to  Mrs.  Bills  was  necessarily  sufficient  to  put  a  pur- 
chaser upon  such  inquiry  as  would  have  disclosed  the  fact  that  the  deed 
was  made  in  settlement  of  the  former  purchase  money  notes. 

Undoubtedly  the  first  proposition  is  correct,  and  we  are  also  disposed 
to  sustain  the  second,  though  that  is  not  necessary.  As  the  deed  from 
Mrs.  Burleson  to  Nichols  did  not  divest  her  of  the  title  to  the  land, 
the  deed  from  Nichols  back  to  her  did  not  vest  the  title  in  her.  She 
could  not  be  invested  with  that  of  which  she  had  never  been  divested. 
But  there  is  one  phase  of  the  case  that  presented  the  question  of  inno- 
cent purchaser.  In  so  far  as  the  plaintiffs  sought  to  recover  all  of  the 
land  on  the  theory  that  it  was  the  separate  property  of  their  father,  the 
doctrine  of  innocent  purchaser  might  apply.  The  land  having  been 
conveyed  to  A.  E.  Burleson  during  coverture,  it  was  presumed  to  be 
community  property,  and  a  purchaser  from  his  surviving  wife  could 
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deal  with  her  on  the  faith  of  that  presumption  and  purchase  from  her 
title  to  an  undivided  half  interest,  although  Burleson  may  have  paid 
for  the  land  with  his  separate  means,  unless  such  purchaser  had  notice 
of  the  latter  fact  Sanborn  v.  Schuler,  86  Texas,  116.  But  the  charge 
of  the  court  on  the  subject  of  innocent  purchaser  should  have  submitted 
that  question  only,  and  should  have  told  the  jury  that  the  defendants 
plea  of  innocent  purchaser  constituted  no  defense  as  to  an  imdivided 
half  interest  in  the  land.  The  charge  as  given  was  entirely  too  broad, 
and  no  doubt  misled  the  jury,  for  which  reason  the  judgment  must  be 
reversed.  But  in  view  of  another  trial  it  becomes  necessary  to  decide 
some  questions  presented  by  the  appellees  under  their  cross-assignments. 

Buling  on  these  questions,  we  hold  that  the  court  properly  ignored 
the  transfer  by  Jacob  Schmidt  to  the  German  Emigration  and  Rail- 
road Company,  first,  because  that  was,  at  most,  an  equitable  title  and 
defendants  failed  to  connect  themselves  with  it,  not  having  shown  that 
it  was  ever  conveyed  by  or  divested  out  of  the  particular  company 
named;  second,  because  if  the  plaintiffs  have  any  right,  it  is  a  legal 
title,  and  such  being  the  case,  if  the  defendants  would  defeat  such  legal 
title  with  a  mere  equitable  right,  it  devolves  upon  them  to  show  that 
the  plaintiffs  father  and  those  from  whom  he  purchased  had  notice  of 
the  right  now  asserted  by  the  defendants  at  the  time  they  purchased, 
or  that  they  paid  no  money  or  other  thing  of  value  for  .the  land.  Saun- 
ders V.  Isbell,  6  Texas  Civ.  App.,  513. 

We  agree  with  counsel  for  appellees  that  the  judgment  rendered  in 
the  suit  of  Mrs.  Naomi  Yett  against  Bostick  was  not  admissible  in  evi- 
dence in  this  case,  and  should  have  been  excluded  on  account  of  its  im- 
materiality. 

We  think  the  testimony  raised  the  issue,  which  should  have  been  sub- 
mitted to  the  jury,  whether  or  not  the  deed  from  David  Taylor  to  his 
daughter,  then  Naomi  S.  Taylor,  but  subsequently  Naomi  S.  Yett,  was 
intended  as  a  gift  of  sale,  because  if  it  was  a  gift  it  was  her  separate 
property;  and  as  the  power  of  attorney  from  her  to  her  husband  was  not 
properly  acknowledged,  it  conferred  no  authority  upon  him  to  sell  her 
separate  property. 

We  also  sustain  appellees  contention  that  the  evidence  raises  the 
issue  as  to  whether  or  not  Chas.  B.  Taylor  was  alive  at  the  time  W.  A. 
Yett,  as  agent,  executed  the  deed  to  N.  D.  McMillan;  and  that  issue 
should  have  been  submitted  to  the  jury,  because  if  Chas.  B.  Taylor  was 
not  then  alive,  the  deed  referred  to  did  not  convey  his  interest  in  the 
land. 

The  evidence  also  presented  the  issue  as  to  whether  Mrs.  Naomi  S. 
Yett  signed  the  power  of  attorney  referred  to.  It  is  contended  by 
appellants  that,  as  the  defendants  answer  contained  no  special  plea  un- 
der oath  charging  that  Mrs.  Yett  had  not  signed  the  power  of  attor- 
ney, that  question  was  not  involved;  and  it  was  for  that  reason,  per- 
haps, that  the  court  did  not  submit  that  issue  to  the  jury.  No  doubt, 
the  pleadings  will  be  amended  so  as  to  eliminate  that  objection. 
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On  the  other  questions  presented  by  the  cioss-assignments  we  decide 
against  the  appellees. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Felix  Stubbs  v.  Landa  Cotton  Oil  Compaky. 

Decided  Janimry  22,  1902. 

1.— Statement  of  Facts— Filing  Too  Late. 

Where  a  statement  of  facts,  on  failure  of  counsel  to  agree,  was  made  out 
and  filed  too  late  by  the  trial  judge,  the  diligence  of  appellant  in  presenting 
to  the  judse  on  the  last  day  of  the  ten  days  after  adjournment  allowed  for 
making  it  by  his  order,  and  while  he  was  engaged  in  tiding  a  case  in  another 
court,  a  statement  to  which  he  found  himself  unable  to  agree,  was  insufficient, 
in  the  absence  of  a  showing  of  facts  excusing  such  delay,  and  the  statement 
was  stricken  out. 

S.— Appeal  Bond— DiamissaL 

An  appeal  upon  bond  in  a  sum  merely  equal  to  the  estimated  amount  of  costs 
will  be  dismissed  in  default  of  tender  of  a  sufficient  one. 

Appeal  from  ComaL    Tried  below  before  Hon.  L.  W.  Moore. 

J.  W.  Baines,  N.  T.  Stubbs,  and  A.  E,  Altgelt,  for  appellants. 

F.  J.  Maier,  for  appellee. 

PISHEB,  Chief  Justice. — A  motion  is  on  file  in  this  court,  made 
by  appellee,  to  strike  out  the  statement  of  facts  because  it  was  not  filed 
in  time.  The  case  was  tried  in  the  District  Court  of  Comal  County, 
and  on  the  5th  day  of  September,  1901,  the  court  entered  an  order 
granting  the  appellant  ten  days  after  adjournment  of  court  in  which 
to  prepare  and  file  a  statement  of  facts.  The  statement  of  facts  was 
filed  October  17,  1901.  The  court  adjourned  on  the  6th  day  of  Septem- 
ber, 1901.  To  the  statemeni  of  facts  is  appended  this  certificate  of  the 
trial  judge: 

"Lockhart,  Texas,  October  15,  1901. — I  hereby  certify  that  the  parties 
to  this  suit  failed  to  agree  to  a  statement  of  facts.  Each  presented  to 
me  their  respective  statements,  and  from  these  and  own  my  knowledge 
of  the  facts  as  testified  to  by  the  witnesses,  I  do  make  out  the  above  and 
foregoing  statement  of  facts  as  a  correct  statement  of  all  of  the  facts 
proven  upon  the  trial,  and  as  such  I  certify  the  same.  I  further  certify 
that  the  defendant  did  present  to  me  a  statement  of  facts  made  out  by 
him  on  September  16,  1901,  being  the  tenth  day  after  adjournment 
of  the  District  Court  of  Comal  County,  which  I  could  not  approve,  be- 
ing incorrect,  and  I  could  not  examine  the  same  correctly  or  make  out 
a  statement  of  facts,  as  I  was  then  in  the  midst  of  a  trial  of  an  im- 
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portant  case  in  Ihe  District  Court  of  Hays  Comity,  Texas,  and  I  made 
the  above  statement  of  facts  at  my  first  convenient  opportunity/^  This 
was  signed  by  the  district  judge. 

Article  1379,  Revised  Statutes,  prescribes  the  manner  in  which  par- 
ties may  prepare  and  agree  to  a  stisitement  of  facts.  Article  1380  pre- 
scribes the  rule  for  preparing  a  statement  of  facts  by  the  judge  when 
the  parties  do  not  agree.  Article  1381  authorizes  the  court,  by  an 
order  entered  upon  the  record,  to  allow  a  statement  of  facts  to  be  made 
up  and  signed  and  filed  in  vacation,  at  any  time,  not  exceeding  ten  days, 
after  the  adjournment  of  the  term.     Article  1382  reads  as  follows : 

"Whenever  a  statement  of  facts  shall  have  been  filed  after  the  times 
respectively  prescribed  in  the  preceding  articles,  1379,  1380,  and  1381  of 
this  chapter,  and  the  party  tendering  or  filing  the  same  shall  show  to 
the  satisfaction  of  the  courts  of  civil  appeals  that  he  has  used  due  dili- 
gence to  obtain  the  approval  and  signature  to  the  judge  thereto,  and  to 
file  the  same  within  the  time  in  this  chapter  prescribed  for  filing  the 
same,  and  that  his  failure  to  file  the  same  within  said  time  is  not  due 
to  the  fault  or  laches  of  said  party  or  his  attorney,  and  that  such  fail- 
ure was  the  result  of  causes  beyond  his  control,  the^  courts  of  civil  ap- 
peals shall  permit  said  statement  of  facts  to  remain  as  part  of  the  record 
and  consider  the  same  in  the  hearing  and  adjudication  of  said  cause, 
the  same  as  if  said  statement  of  facts  had  been  filed  in  time.'' 

Matthews  v.  Boystun,  31  Southwestern  Reporter,  816,  and  Thompson 
V.  Hawkins,  38  Southwestern  Reporter,  236,  indicate  in  a  general  way 
the  construction  that  has  been  placed  upon  the  provisions  of  the  statutes 
noticed  by  a  number  of  cases  where  these  statutes  have  been  construeii. 
The  first  case  cited  is  to  the  effect  that  the  statement  of  facts  must  be 
filed  within  the  time  required  by  the  statute,  or  else  it  will  not  be  consid- 
ered. In  the  second  case  it  is  in  effect  stated  that  the  statement  of  facts 
must  be  filed  within  the  time  allowed  by  the  order  of  the  court  made 
in  pursuance  of  the  statute;  and  that  the  trial  judge  has  no  power  to 
order  the  clerk  to  file  it  later  than  that  time. 

The  policy  of  the  law  upon  this  subject  seems  to  be  to  absolutely 
prohibit  the  court  from  considering  a  statement  of  facts  not  filed  within 
the  time  allowed  by  law  and  the  order  of  the  court,  unless  the  party 
brings  himself  within  the  rule  annoimced  in  article  1382  of  the  Revised 
Statutes.  This  article  seems  to  contemplate  that  in  any  case  where  the 
statement  of  facts  is  not  filed  within  the  time  required,  that  the  burden 
is  upon  the  party  offering  the  same  to  acquit  himself  of  faulty  negligence 
or  delay  in  causing  to  be  prepared  and  filed  within  the  time  required, 
the  statement  of  facts.  In  this  particular  case  the  appellant  must  have 
known  that  the  trial  judge  was  engaged  in  holdiog  court  in  an  adjoining 
county,  and  that  more  than  likely  the  press  of  business  before  him  at  that 
time  might  be  of  such  a  character  as  not  to  enable  him,  upon  the  last 
day  upon  which  the  statement  should  be  filed,  to  prepare  and  file  a 
statement  of  facts.  In  other  words,  under  the  section  of  the  statute 
quoted,  the  appellant  should  have  met  the  motion  to  strike  out,  which 
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was  not  done,  with  some  statement  to  the  eflfect  negativing  the  facts 
stated  in  the  certificate  of  the  judge,  or  should  have  shown  that,  by 
reason  of  particular  facts  and  circumstances,  he  was  justified  in  waiting 
till  the  last  day  in  which  to  request  the  trial  judge  to  make  up  a  state- 
ment of  facts ;  and  that  the  failure  or  delay,  under  the  particular  facts 
and  circumstances,  was  not  attributable  to  any  laches  or  negligence 
upon  his  part.  There  is  no  counter  a£Sdavit  or  statement  made  by  the 
appellant  upon  these  points;  and,  in  the  absence  of  any  excuse  offered 
for  not  having  caused  to  be  prepared  and  filed  within  the  time  required 
the  statement  of  facts,  he  does  not  bring  his  case  within  article  1382. 
Consequently,  the  motion  will  be  granted  and  ihe  statement  of  facts 
stricken  out. 

.  We  also  think  the  motion  of  appellant  to  dismiss  the  appeal  is  well 
taken.  The  motion  is  made  upon  the  ground  that  the  appeal  bond  is 
not  double  the  probable  amount  of  the  costs,  as  fixed  by  the  clerk  of  the 
trial  court.  The  amount  of  costs  fixed  by  the  clerk  is  estimated  at 
$100.  The  appeal  bond  is  for  $100.  Article  1400  of  the  Revised 
Statutes  requires  the  bond  to  be  double  the  probable  amount  of  the  costs 
of  the  suit  in  the  Court  of  Civil  Appeals,  Supreme  Court,  and  the  court 
below,  to  be  fixed  by  the  clerk,  etc."  The  appellant  will  be  allowed 
twelve  days  from  the  date  of  this  order,  in  which  to  file  a  new  bond. 
Upon  his  failure  to  do  so  the  case  will  be  dismissed. 
Motions  to  strike  out  stat     ent  of  facts  and  dismiss  appeal  granted. 


Thomas  Renfro  v.  E.  W.  Harris. 

Decided  January  29,  1002. 

1.— School  Land— Pnrehaser— Evidence. 

An  application  to  purchase  school  land  was  properly  rejected  as  evidence  of 
right  in  the  applicant,  in  the  absence  of  showing  that  the  rights  of  a  previous 
purchaser  had  been  legally  forfeited. 

2.— Trespasser— Forcible  Entry  and  Detainer. 

An  actual  settler  on  school  land,  claiming  rights  as  a  purchaser,  is  not  a 
naked  trespasser,  and  may  maintain  forcible  entry  and  detainer  against  one 
interrupting  his  possession. 

8.— Forcible  Entry  and  Detainer— Title— School  Land. 

As  between  adverse  claimants  of  rights  as  purchasers  of  a  tract  of  school 
land,  only  the  issue  as  to  prior  possession,  and  not  that  of  superior  title,  is 
involved  in  the  action  of  forcible  entry  and  detainer. 

4.— School  Land— Purchase — Forfeiture — Reinstatement. 

The  reinstatement  by  the  Commissioner  of  the  Land  Office  of  a  purchaser  of 
school  land  whose  rights  had  been  erroneously  declared  forfeited  for  supposed 
abandonment,  restores  his  claim  to  its  superiority  over  that  of  an  applicant  for 
purchase  between  the  forfeiture  and  reinstatement,  whoee  award  of  the  land  had 
been  canceled  on  such  reinstatement  of  the  other. 

S.—Same— Forcible  Entry  and  Detainer. 

In  an  action  of  forcible  entry  and  detainer  it  was  not  allowable  to  go  beyond 
or  impeach  the  records  of  the  General  Land  Office  to  show  invalidity  of  the 
claim  of  title  of  one  who  was  defending  his  prior  possession  by  such  action. 
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6.— Same. 

Facts  considered  and  held  to  justify  a  peremptory  instruction  to  find  for 
plaintiff,  whose  prior  possesion  was  unquestioned,  in  an  action  of  forcible  entry 
and  detainer. 

Appeal  from  the  County  Court  of  McCuUoch.  Tried  below  before 
Hon.  John  W.  Goodwin. 

Shropshire  &  Hughes  and  Walter  Anderson,  for  appellant. 

A»  W,  Moursundj  Jenkins  dk  McCartney,  and  F.  M.  Newman,  for 
appellee. 

COLLARD,  Associate  Justice. — This  is  an  action  of  forcible  entry 
and  detainer  by  appellee,  Harris,  against  appellant,  Renfro,  brought  in 
the  Justice  Couri;  of  precinct  No.  1,  in  McCuUoch  County,  where  there 
was  a  verdict  of  not  guilty  and  judgment  entered.  Harris  appealed 
to  this  District  Court,  where  a  verdict  of  not  guilty  was  returned 
and  a  new  trial  granted,  and  at  the  April  term,  1891,  after  hearing 
the  evidence,  the  court  instructed  the  jury  to  return  a  verdict  for 
plaintiflf,  Harris,  which  being  done,  judgment  was  rendered  for  him, 
from  which  this  appeal  is  taken  by  Renfro.  The  land  for  the  possession 
of  which  the  suit  is  brought  is  school  land  section  84,  No.  33-3241, 
Houston  &  Texas  Central  Railroad  Company,  appraised  at  $1  per  acre. 

The  following  testimony  was  introduced  on  the  trial:  Certificate 
of  the  Commissioner  of  the  Geiieral  Land  OflSce,  that  the  records  of  his 
office  show  that  the  section  of  land  in  dispute  was  sold  to  Evan  Harris, 
September  18,  1897,  as  an  actual  settler  under  the  Act  of  1897,  upon  his 
application  and  obligation  to  purchase  the  same  as  such;  that  it  was 
awarded  to  him  January  18,  1898,  by  Andrew  J.  Baker,  Commissioner 
of  the  Greneral  Land  Office  of  the  State.  Certified  copy  of  the  appli- 
cation and  obligation  of  Harris  filed  in  the  Land  Office  September  18> 
1897,  which  application,  affidavit,  a^ud  obligation  were  in  form  as  pro- 
vided by  law.  The  land  was  classed  as  dry  grazing  land  and  appraised 
at  $1  per  acre,  and  sold  to  E.  W.  Harris,  September  18,  1897.  Plain- 
tiff, Harris,  proved  that  he  had  paid  all  the  taxes  on  the  land,  and  made 
first  pa3rment  on  his  purchase  when  he  filed  his  application,  and  has  made 
all  annual  payments  due  on  his  obligation  since  then,  and  April  15, 
1901,  he  made  final  payment  on  the  land,  paying  all  principal  and 
interest  due  thereon 

Defendant  introduced  in  evidence  certified  copy  from  the  General 
Land  Office  of  application,  affidavit,  and  obligation  to  purchase  the 
same  land  at  $1  per  acre,  classed  as  dry  grazing  land,  and  made  by 
defendant  Renfro  May  23,  1900;  the  obligation  for  $624  with  3  per 
cent  interest  thereon;  the  application,  affidavit,  and  obligation  in  legal 
form  under  Acts  of  1895  and  amendments  thereto,  filed  in  the  Land 
Office  of  the  State  May  26,  1900,  all  properly  certified  by  the  Commis- 
sioner of  the  General  Land  Office.     Certificate  of  John  W.  Robbins, 
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Treasurer  of  the  State,  was  read  in  evidence,  showing  that  the  records  of 
his  oflSce  show  that  J.  E.  Shropshire,  March  25,  1901,  tendered  the 
office  $9.36  as  interest  to  November  1,  1901,  on  account  of  Eenfro's 
application  to  purchase  the  land,  which  could  not  be  accepted  and 
applied  for  the  reason  that  Eenf ro's  application  to  purchase  the  section 
of  land  was  rejected  by  the  Commissioner  of  the  General  Land  OflSce. 
It  was  proved  that  plaintiflf,  Harris,  on  May  26,  1900,  and  prior 
thereto  was  in  possession  of  the  land;  had  the  same  under  fence;  had 
two  dwelling  houses,  a  bam,  a  shepherd  house  and  sheep  pens,  and  two 
fields,  two  tanks,  lots,  pens,  sheep  sheds,  and  several  small  pastures; 
and  about  the  same  date  Benfro  made  entry  on  the  close;  Harris 
demanded  that  Benfro  leave  the  premises,  which  he  refused  to  do. 
When  he  first  moved  on  the  premises,  in  the  summer  of  1897,  his  wife 
and  the  rest  of  the  family  remained  in  his  old  home  in  St.  Louis,  on 
which  he  borrowed  money  to  pay  for  the  land  in  Texas.  After  his 
contract  to  purchase  the  property  in  suit,  it  was  always  his  intention  to 
move  onto  the  land,  when  he  finished  educating  his  children.  His  wife 
followed  him  down  to  the  property  in  October  or  November,  1897. 
He  resided  on  the  land,  claiming  it  as  his  home  ever  since  August,  1897, 
and  since  then  he  bias  voted  and  performed  jury  service  in  McCulloch 
County. 

Opinion. — 1.  The  fourteenth  and  last  assignment  of  error  complains 
of  -the  exclusion  by  the  trial  court  of  appellant  Renf  ro's  application,  affi- 
davit, and  obligation  to  purchase  the  land  in  dispute  from  the  State, 
all  of  date  January  21,  1901,  filed  in  the  General  Land  Oflfice  January 
21,  1901,  "after  sale  to  E.  W.  Harris  had  been  legally  forfeited  and 
canceled  and  the  land  again  placed  on  the  market,  as  more  clearly 
appears  from  defendant's  bill  of  exceptions,''  etc. 

We  do  not  find  any  evidence  of  the  forfeiture  of  the  Harris  sale,  as 
stated  in  the  assignment.  If  this  fact  had  been  shown,  and  it  was  also 
shown  in  connection  with  the  application  to  purchase  by  Benfro  that  the 
land  has  been  sold  to  him  by  proper  authority  in  form,  then  an  issue 
would  be  raised  by  the  proposed  testimony ;  but  without  such  additional 
facts  the  application  excluded  by  the  court  would  prove  nothing,  and 
would  be  immaterial.     We  find  no  error  in  the  ruling. 

2.  Nor  do  we  find  error  in  the  court's  sustaining  exceptions  to  Ben- 
fro's  plea  to  the  jurisdiction  of  the  court.  The  assignment  says  that 
the  lower  court  by  its  ruling  thereby  decided  "that  a  naked  trespasser, 
who  has  fenced  in  public  free  school  land  of  the  State,  can  invoke  the 
summary  remedy  of  ^forcible  entry  and  detainer*  and  dispossess  a  bona 
fide  settler  thereon  and  purchaser  thereof."  We  do  not  find  that  Har- 
ris was  a  naked  trespasses  on  the  land,  but  an  actual  settler  on  the  land. 
We  find  no  merit  in  the  assignment. 

3.  This  action  was  that  of  forcible  entry  and  detainer  and  nothing 
else,  and  only  involved  the  issue  of  prior  possession  by  the  plaintiflp  and 
pot  that  of  title.     We  find  no  error  in  the  court's  refusing  to  sustain 
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defendant's  plea  to  the  jurisdiction  based  upon  the  assumption  that  the 
case  involved  the  issue  of  title.  The  issue  of  title  may  exist  as  to  the 
rights  of  the  parties^  which  may  be  adjudged  in  the  proper  courts  but 
such  issues  are  not  necessarily  involved  in  the  case  of  forcible  entry  and 
detainer. 

4.  It  is  insisted  by  appellant  that  the  court  erred  in  excluding  that 
part  of  the  certificate  of  the  Commissioner  of  the  (General  Land  Office 
showing  that  the  purchase  of  Harris  had  been  forfeited  and  canceled. 
The  certificate  of  the  Commissioner  shows  that  the  sale  to  Harris  was 
canceled  by  the  Land  Office  January  17,  1901^  because  of  abandonment 
by  the  purchaser^  but  that  the  purchase  was  reinstated  March  6,  1901^ 
because  it  had  been  erroneously  canceled.  The  bill  also  shows^  by  cer- 
tificate of  the  Commissioner,  that  the  same  land  was  sold  to  Benf ro 
January  21,  1B97,  which  sale  was  canceled  on  the  records  of  the  office 
March  6,  1901,  because  the  former  sale  to  Harris  had  been  erroneously 
canceled. 

The  assigned  error  was  harmless  to  defendant.  The  certificate  of  the 
Commissioner  would  show  that  while  the  sale  to  Harris  had  been  can- 
celed it  had  been  erroneously  canceled,  and  because  of  that  fact  it  had 
been  reinstated,  which  would  legalize  his  possession  and  claim.  Bev» 
Stats.,  art  2253.  We  do  not  believe  that  in  this  character  of  suit 
it  would  be  proper  to  go  outside  the  records  of  the  Land  Office  to  show  a 
state  of  facts  which  would  impeach  such  records  and  show  cause  of  for- 
feiture not  declared  by  the  office. 

5.  We  find  no  error  in  the  charge  directing  a  verdict  for  the  plain- 
tiff. Plaintiff's  ^possession  was  in  evidence;  it  was  recognized  by  the 
Land  Office,  which  had  reinstated  his  sale — still  valid.  Defendant 
entered  unlawfully,  and  could  be  dispossessed  by  the  suit  brought. 

We  have  examined  all  the  questions  presented  by  briefs  of  counsel 
and  find  no  error  in  the  ruling  of  the  court  or  in  the  judgment.  The 
judgment  is  affirmed. 

Affirmed. 


C.  S.  WiGQ  V.  William  B.  Dooley. 

Decided  January  29,  1902. 

Limitation— CommoicemeBt  of  Suit. 

Suit  filed  two  days  before  period  of  limitation  expired  was  not  barred  where 
plaintiff  had  service  of  citation  suspended  about  two  months,  when  his  delaying 
service  appeared  to  have  been  at  request  of  defendant,  who  wished  to  avoid 
costs. 

Appeal  from  the  County  Court  of  McLennan.    Tried  below  before 
Hon.  G.  B.  Gerald. 

James  E.  Yeager,  for  appellant 
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KEY,  Associate  Justice. — Suit  upon  a  verified  account;  judgment 
for  the  plaintiff,  and  defendant  appeals.  The  main  question  relied  on 
for  reversal  is  the  contention  that  the  plaintiff's  cause  of  action  was 
barred  by  limitation.  The  debt  matured  January  10,  1899,  and  the 
plaintiff  filed  his  petition  January  8,  1901.  This  lacked  two  days  of 
being  two  years  after  the  maturity  of  the  debt.  In  order  to  stop  the 
running  of  the  statute  of  limitation,  the  law  required  the  plaintiff  to 
bring  suit  within  two  years  from  the  accrual  of  his  cause  of  action* 
Suits  are  commenced  in  the  district  and  county  courts  by  filing  a 
petition  (Revised  Statutes,  article  1177),  but  it  has  been  held  that  the 
petition  must  be  filed  with  a  bona  fide  intention  that  citation  shall  at 
once  be  issued  and  served  upon  the  defendant.  Ricker,  Lee  &  Go.  v. 
Shoemaker,  81  Texas,  22.  The  rule  announced  in  the  case  cited  is  no 
doubt  correct  as  a  general  proposition,  but  we  are  satisfied  that  cir- 
cumstances may  exist  which  will  excuse  the  plaintiff  for  failure  to  have 
the  citation  served  at  once,  and  justify  him  in  delaying  such  service  for  a 
reasonable  length  of  time;  and  no  doubt  it  was  upon  this  theory  that 
the  case  at  bar  was  decided.  The  citation  was  issued  the  same  day  the 
petition  was  filed,  but  at  the  request  of  the  plaintiff's  attorney  it  was  not 
served  until  the  1st  day  of  March,  1901.  The  testimony  shows  that  at 
the  time  the  suit  was  filed  the  defendant  was  in  correspondence  with  the 
plaintiff,  who  lived  in  another  county,  with  a  view  to  a  settlement  or 
compromise  of  the  debt;  that  when  the  suit  was  filed  one  of  the  plain- 
tiff's attorneys  notified  the  defendant  by  telephone,  and  the  defendant 
expressed  a  desire  to  prevent  further  cost, — stated  in  effect  that  he 
"wanted  further  time  to  hear  from  the  plaintiff  in  response  to  a  letter 
written  by  him,  and  promised  to  call  at  the  attorney's  office  and  confer 
with  him  further  in  reference  to  the  matter.  This  he  failed  to  do,  and 
after  waiting  until  about  the  last  of  February  the  attorney  instructed 
the  deputy  sheriff,  in  whose  hands  the  citation  had  been  placed,  to  serve 
the  same  upon  the  defendant. 

Under  these  circumstances  we  think  the  court  was  justified  in  the  con- 
clusion that  the  delay  in  serving  the  citation  was  not  caused  by  negli- 
gence on  the  part  of  the  plaintiff  or  his  attorneys,  but  was  attributable 
to  the  fact  that  the  latter  had  granted  the  defendant's  implied  request 
to  take  no  further  steps  in  the  suit  until  he  could  hear  from  the  plaintiff. 

Some  other  questions  are  presented  in  appellant's  brief,  but  they  are 
believed  to  be  without  merit. 

The  judgment  is  afiBrmed. 

Affirmed, 
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E.  N.  Laferiere  v.  A.  H.  Bichabds. 

Decided  January  8,  1902. 

1«— Charge  of  Court— Domicile— Weight  of  Evidence. 

Where  the  issue  was  whether  the  decedent  was  domiciled  in  New  Mexico 
or  Texas  at  the  time  of  his  death,  and  there  was  evidence  that  he  had  voted  in 
New  Mexico,  a  charge  that  the  word  ^'resided,"  as  used  in  a  New  Mexico  statute, 
meant  the  same  as  "domiciled,"  and  that  under  such  statute  a  person  could  not 
vote  in  New  Mexico  unless  domiciled  there,  was  not  objectionable  as  being  on 
the  weight  of  evidence  or  as  giving  undue  prominence  to  the  facts,  since  the 
term  was  of  doubtful  meaning  and  properly  required  definition. 

S.— Same— Undue  Prominence. 

But  a  charge  construing  the  statute  of  New  Mexico  as  to  the  right  of  a  person 
to  vote  out  of  his  precinct  gave  undue  prominence  to  the  facts  where  the 
evidence  on  which  it  was  based  was  merely  impeaching  in  its  character.  (Held 
on  rehearing  not  to  afford  ground  for  reversing  the  judgment.) 

d.— Same— Issue  Raised-— Inheritance. 

Where  there  was  some  evidence  that  decedent  left  a  living  wife,  which,  if 
true,  would  defeat  the  claim  of  plaintiffs  as  his  heirs,  the  charge  properly 
required  the  jury,  before  they  could  find  for  plaintiff,  to  find  from  a  preponder- 
ance of  the  evidence  that  the  decedent  left  no  living  wife. 

4.— Action  by  Heirs— Burden  of  Proof. 

Where  an  action  for  partition  is  brought  by  parties  claiming  to  be  heirs  of 
the  decedent,  against  an  lieir  having  possession  of  the  property,  the  burden  is 
on  plaintiffs  to  prove  their  title. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  Gtoggin. 

Millard  Patterson,  C.  N.  Buckler,  and  J.  D.  Bryan,  for  appellant 

Hawkins  dk  Franklin  and  Tumey  &  Burgess,  for  appellee. 

JAMES,  Chief  Justice. — A.  J.  De  Meules  died  in  November,  1898, 
leaving  certain  turquoise  and  other  personalty  in  El  Paso,  Texas. 
According  to  the  laws  of  descent  in  New  Mexico,  if  he  left  neither  wife 
nor  legitimate  children  surviving  him,  his  father,  who  survived  him, 
was  entitled  to  all  personalty,  to  the  exclusion  of  the  brothers  and 
-sisters.  The  law  of  Texas  being  different,  gives  rise  to  this  suit.  The 
issue  was  whether  or  not  he  resided  in  El  Paso,  Texas,  or  in  New  Mexico 
at  the  date  of  his  death.  Six  of  his  brothers  and  sisters  and  one  nephew 
hrought  this  suit,  alleging  his  residence  to  have  been  El  Paso,  Texas, 
claiming  seven-nineteenths  of  the  property,  against  A.  H.  Richards, 
who  was  in  possession  of  the  property,  and  against  Grermain  De  Meules, 
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his  father,  and  against  two  other  Bisters,  alleging  that  the  father  was 
entitled  to  nine-eighteenths,  and  each  brother  and  sister  one-eighteenth, 
and  praying  for  partition. 

Richards,  guardian  of  the  estate  of  the  father,  Germain  De  Meules, 
an  habitual  drunkard,  was  admitted  as  such  to  represent  the  interest  of 
his  ward.  The  two  sisters,  who  were  joined  with  Richards  as  defend- 
ants, by  their  pleading  in  effect  admitted  that  the  father  was  entitled  to 
the  property.  We  regard  the  position  of  the  guardian  in  the  case  as 
that  of  the  defendant.    De  Meules'  mother  was  dead. 

Conclusions  of  Law. — The  first  assignment  is  that  "the  verdict  is 
against  the  great  weight  and  preponderance  of  the  evidence,  as  the  evi- 
dence shows  conclusively  that  at  the  time  of  his  death  A.  J.  De  Meules 
was  residing  in  El  Paso,  Texas,  and  regarded  and  claimed  such  place  as 
his  home.''    There  is  testimony  to  warrant  the  verdict. 

The  third  assignment  complains  of  the  following  paragraph  of  the 
charge :  "The  word  ^resided'  as  used  in  section  1703  of  the  laws  of  the 
Territory  of  New  Mexico,  compiled  in  1887  and  introduced  in  evidence 
before  us,  is  synonymous  with  and  means  the  same  as  the  word  ^domi- 
ciled,' and  under  said  article,  to  entitle  a  citizen  of  the  United  States 
to  vote  at  election  held  in  New  Mexico,  he  must,  at  the  time  the  election 
is  held,  have  his  domicile  in  said  .Territory."  The  term  "domicile"  as 
distinguished  from  "residence"  was  substantially  explained  in  other 
paragraphs.  The  objection  to  the  clause  quoted  is  that  "it  was  upon 
the  weight  of  evidence,  argumentative,  and  was  calculated  to  lead  the 
minds  of  the  jury  away  from  the  main  issue  in  the  case,  which  was, 
what  was  the  domicile  of  A.  J.  De  Meules  at  the  time  of  his  death?" 
The  New  Mexico  statute,  section  1703,  was  properly  in  evidence,  and 
provided  among  other  qualifications  that  a  voter  must  be  a  citizen  of 
the  United  States  and  a  resident  of  the  Territory.  The  first  part  of  the 
charge  criticised  was  properly  given  in  order  to  give  the  jury  a  correct 
understanding  of  the  term  "resident"  as  used  in  such  statute,  and  to  our 
minds  the  subsequent  part  of  the  clause  does  nothing  more.  It  was 
necessary,  in  view  of  testimony  that  De  Meules  had  voted  in  New 
Mexico,  and  in  view  of  the  statute  which  was  in  evidence  defining  the 
qualifications  of  voters  in  that  territory,  to  have  the  jury  correctly 
informed  as  to  a  term  of  doubtful  meaning  in  such  statute,  otherwise  it 
would  be  left  to  them  to  construe  the  law  for  themselves.  They  might 
otherwise  have  concluded  that  by  "resident"  the  statute  intended  per- 
sons not  really  domiciled  in  the  Territory,  and  only  temporarily  there 
without  any  fixed  intentions.  The  charge,  for  this  reason,  was  war- 
ranted. A  charge  can  not  be  said  to  give  undue  prominence  to  facts, 
and  therefore  error,  when  it  is  necessary  to  give  it  in  order  to  properly 
direct  the  jury.  How  would  the  jury  have  known  what  significance  to 
give  to  the  act  of  voting  upon  an  issue  of  residence  unless  it  knew  what 
was  required  in  that  respect  to  constitute  a  voter?    The  court  did  not 
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comment  on  the  evidence;  and  it  did  not  state  what  effect  the  fact  of 
voting  was  entitled  or  that  it  was  entitled  to  any ;  and  the  charge  gener* 
ally  abstains  from  assuming  facts  that  were  in  issue. 

In  this  connection  may  be  noticed  the  seventeenth  assignment  which 
complains  of  the  following  charge  given  at  defendant's  request:  **You 
are  instructed  that  under  the  laws  of  the  Territory  of  New  Mexico, 
introduced  in  evidence  before  you,  that  any  qualified  voter  (who  is  a 
citizen)  who  wishes  for  legal  cause  to  vote  in  any  precinct  in  the  county 
in  which  he  is  qualified  voter,  can  do  so  by  procuring  a  certificate  signed 
by  the  board  of  registration  of  his  precinct,  setting  forth  fully  the  causes 
which  compel  him  to  be  absent  from  his  own  precinct  and  showing  the 
precinct  in  which  he  desires  to  vote,  and  that  tiierefore  a  qualified  voter 
residing  in  the  precinct  in  which  Las  Cruces  is  situated,  could,  by  com- 
plying with  such  laws,  legally  vote  in  the  precinct  in  which  Alamogordo 
mentioned  in  the  evidence,  is  situated.'' 

It  appears  that  on  cross-examination  of  defendant's  witness  Espalin, 
who  had  testified  that  he  lived  at  Las  Cruces  and  had  voted  at  Alamo- 
gordo at  an  election  in  1898,  plaintifEs  elicited  the  fact  that  Alamogordo 
and  Las  Cruces  were  in  different  precincts.  A  law  of  the  territory 
as  stated  in  the  above  charge  was  in  evidence,  and  the  witness  Espalin 
testified  that  he  had  procured  a  certificate  which  allowed  him  to  vote  at 
Alamogordo.  The  evidence  drawn  from  this  witness  was  impeaching 
in  its  character,  and  the  statute  just  referred  to  was  properly  in  evi- 
dence in  connection  with  his  testimony.  But  the  statute  was  plain  and 
intelligible  to  any  mind  and  required  no  construction,  and  it  was 
unnecessary  to  mention  it  in  the  charge.  It  was  an  isolated  fact  bearing 
upon  an  issue,  and  mentioning  it  in  the  charge  had  a  tendency  to 
emphasize  it.  The  only  justification  for  a  charge  singling  out  and 
mentioning  an  instrument  or  a  law  pertinent  to  a  collateral  issue  would 
be  in  the  fact  that  it  differed  from  other  testimony  in  requiring  con- 
struction by  the  court. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  assignments  are 
attacks  on  charges  given.  The  fifth  assignment  presents  no  proposi- 
tion except  what  is  contained  in  the  assignment  itself,  which  is  that  it 
was  error  to  require  the  jury  to  believe  that  De  Meules  had  his  princi- 
pal place  of  residence  in  El  Paso  in  order  to  find  for  plaintiff.  As 
a  proposition  of  law  this  feature  of  the  charge  was  not  erroneous. 
There  is  no  effort  made  in  the  brief  to  show  that  it  was  erroneous  for 
any  special  reason. 

The  sixth  is  that  there  was  error  in  requiring  the  jury,  before  they 
could  find  for  plaintiffs,  to  find  from  a  preponderance  of  the  evidence 
that  De  Meules  had  no  living  wife,  and  ttiat  he  left  no  legitimate  chil- 
dren, for  the  reason  that  no  evidence  was  introduced  tending  to  show 
that  he  had  a  wife  or  that  he  was  ever  married.  There  was  some  testi- 
mony tending  to  show  he  left  a  wife,  but  none  that  he  ever  had  any  chil- 
dren.   The  charge  is  certainly  not  subject  to  the  objection  that  there 
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was  no  evidence  whatever  that  he  left  a  wife.  There  was  some  evidence 
that  he  was  never  married^  hence  that  he  left  no  legitimate  children* 
Suppose  the  jury  believed  that  De  Meules's  domicile  was  El  Paso,  and 
that  he  left  a  wife,  and  no  children,  plaintiff  under  the  law  of  Texas 
would  not  have  been  entitled  to  recover  any  of  his  personalty,  as  it  would 
presumably  be  community.  But  suppose  they  believed  that  his  domi* 
cile  was  El  Paso,  and  that  he  left  no  wife,  still  the  jury  were  charged 
plaintiffs  could  not  recover  unless  they  further  believed  from  a  pre- 
ponderance of  the  testimony  that  deceased  left  no  legitimate  children. 
The  giving  of  such  a  charge,  particularly  as  worded  here,  assumed  that 
there  was  evidence  from  which  it  might  be  found  there  were  such  chil- 
dren, and  its  tendency  was  to  lead  the  jury  to  consider  such  issue  and 
to  find  against  plaintiffs  upon  it  alone.  Appellee  contends  that  it  was 
incumbent  on  plaintiffs  to  establish  affirmatively  all  facts  necessary  to 
their  title.  The  testimony  developed  evidence  of  the  existence  of  a 
wife,  which  if  true  would  defeat  plaintiffs'  claim  under  the  laws  of 
Texas,  as  well  as  imder  the  laws  of  New  Mexico,  and  in  view  of  this 
evidence  the  court  properly  required  a  finding  that  there  was  no  surviv- 
ing wife  before  allowing  plaintiff  to  recover.  But  the  court  should  not 
have  gone  further  in  the  absence  of  evidence  and  conditioned  plaintifb' 
recovery  on  the  nonexistence  of  children.  There  being  no  evidence  that 
deceased  was  never  married,  there  was  some  evidence  that  he  had  no 
legitimate  children;  beyond  this  the  record  is  silent  as  to  children 
and  it  would  have  been  more  proper  for  the  court  to  have  assumed  the 
fact  that  he  had  none  and  so  instructed  the  jury.  Hunnicutt  v.  State, 
75  Texas,  242. 

Under  the  seventh  assignment,  in  what  is  called  a  statement,  appel- 
lant seems  to  rely  upon  two  points,  neither  of  which  is  well  Uken.  We 
need  notice  but  one  of  them,  which  is  that  in  this  paragraph  of  the 
charge  the  jury  were  authorized  to  find  for  the  guardian  without  refer- 
ence to  whether  or  not  De  Meules  left  a  wife  or  children*  The  father 
by  his  guardian  was  defendant  and  was  in  possession  of  the  property  to 
which  plaintiff  asserted  title.  If  plaintiffs  established  no  title  they 
could  not  recover,  and  defendant's  possession  alone  was  sufficient  to 
entitle  him  to  judgment  against  them.  It  was  not  necessary  for  defend- 
ant to  negative  said  conditions. 

The  eighth,  ninth,  and  tenth  assignments  in  the  brief  are  not  sus- 
tained.   The  charges  they  criticise  are  in  our  opinion  correct. 

The  second,  eleventh,  twelfth,  thirteenth,  and  fourteenth  in  the  brief 
Qpmplain  of  charges  refused.  In  our  opinion  they  were  all  substantially 
embraced  in  the  court's  charge.  We  think  also  that  there  was  no  error 
in  refusing  the  charge  referred  to  in  the  fifteenth  assignment.  From 
what  the  record  shows  in  connection  with  the  sixteenth  and  eighteenth 
assignment,  the  rulings  complained  of  were  not  erroneous. 

Reversed  and  remanded. 
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on  motion  fob  rehearing. 

The  motion  criticises  what  is  stated  in  the  original  opinion  under 
the  sixth  assignment.  The  assignment  does  not  warrant  our  consider- 
ing any  possible  defect  in  the  charge  in  its  reference  to  children.  There 
is  no  separate  proposition  advanced  by  appellant  under  the*  assign- 
ment, and  we  can  properly  consider  only  what  is  stated  in  the  assign- 
ment itself  as  a  proposition.  The  only  objection  it  makes  to  the  charge 
is  that  there  was  no  evidence  whatever  tending  to  show  that  deceased 
had  a  wife,  or  that  he  was  ever  married,  and  all  the  testimony  showed 
him  to  have  been  a  single  man.-  We  think  there  was  evidence  that  he 
^d  a  wife,  and  this  conclusion  of  itself  satisfies  the  only  question  the 
assignment  raises,  and  therefore  what  else  is  said  in  the  former  opinion^ 
in  connection  with  the  assignment  is  withdrawn. 

The  motion  further  discusses  what  the  former  opinion  states  con- 
cerning the  seventeenth  assignment.  We  are  not  prepared  to  hold  that 
this  assignment  furnishes  good  ground  for  reversing  the  judgment. 
Besides,  the  statute  of  New  Mexico  was  an  undisputed  fact  in  evidence. 
It  can  hardly  be  held  error  for  the  trial  court  to  state  the  imcontro- 
verted  facts  upon  an  issue,  unless  it  singles  out  certain  uncontroverted 
facts  to  the  exclusion  of  others,  or  unless  it  repeats  it,  or  so  mentions 
it  as  to  give  it  undue  prominence,  or  in  some  way  comments  on  the  fact. 
State  V.  Patterson,  68  Maine,  475.  Such  objections  are  not  present, 
and  we  can  see  no  valid  reason  why  the  court  should  be  held  to  have 
erred  in  stating  an  undisputed  fact. 

The  motion  is  granted,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Millard  Patterson  v.  Southern  Pacific  Company  et  al. 

Decided  January  8,  1902. 

1,— fiailway  CompaBy— Bridge  Xol^Passenger  Enhandng  Damages. 

Where  plaintiff,  a  railroad  passenger,  knew  that  a  toll  of  60  cents  would  be 
illegally  exacted  on  crossing  a  bridge  that  would  be  reached  at  midnight,  and 
refused  to  avail  himself  of  an  offered  opportunity  of  paying  it  before  retiring, 
and,  on  being  awakened  at  the  bridge  and  the  toll  demanded,  refused  to  pay  and 
persisted  in  such  refusal  until  force  was  used  on  his  person,  and  for  the  sole 
purpose  of  enhancing  the  damages,  the  court  correctly  charged  that  he  was  not 
entitled  to  enhanced  damages  for  the  assault  and  indignities  so  brought  about. 
t, — Same — £yidence  Raising  Issue — ^Enhancement   of  Damages. 

Evidence  held  sufficient  to  warrant  a  charge  submitting  the  issue  of  whether 
plaintiff's  refusal  to  pay  the  toll  and  resistance  until  the  assault  was  made, 
was  for  the  purpose  of  enhancing  his  damages,  and  also  to  sustain  a  finding 
to  that  effect. 

3.— Charge— Harmless  Error. 

Where  plaintiff  appeals  from  a  judgment  in  his  favor  because  the  damages 
awarded  are  inadequate,  the  giving  of  an  erroneous  charge  which  could  not  pos- 
sibly have  affected  the  amount  of  the  damages  was  harmless  error. 
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Error  from  El  Paso.    Tried  below  before  Hon.  A.  M.  Walthall. 
C.  N.  Buckler  and  Peyton  F.  Edwards,  for  plaintiflf  in  error. 
Beail  (&  Kemp,  for  defendant  in  error. 

JAMES^  Chief  Justice. — The  nature  of  this  action  is  fully  shown  in. 
the  opinions  delivered  on  previous  appeals.  7  Texas  Civ.  App.,  451^ 
46  S.  W.  Hep.,  848.  The  issues  at  present  before  the  court  are  few^ 
and  we  shall  not  attempt  any  statement  except  as  the  assignments  are 
discussed.  At  the  last  trial  verdict  was  for  plaintiff  (now  plaintiff 
in  error)  for  $1  actual  and  $240  exemplary  damages. 

The  first  and  second  assignments  are  as  follows: 

^Tirst  assignment  of  error:  The  court  erred  in  that  part  of  its* 
charge  wherein  it  instructed  the  jury  that  if  the  conductor  demanded 
the  50  cents  from  the  plaintiff  in  the  daytime^  that  it  was  plaintiff's 
duty  to  have  paid  it^  and  that  not  having  paid  it  in  the  daytime,  he 
could  not  recover  for  inconvenience  caused  by  the  50  cents  having  been 
demanded  and  collected  in  the  night  after  he  and  his  wife  had  retired 
to  bed,  because  the  demand  and  collecting  of  the  50  cents  in  the  daytime 
would  have  been  as  unlawful  and  unjustifiable  as  it  was  when  demanded 
and  collected  in  the  nighttime,  and  whether  demanded  in  the  daytime 
or  in  the  nighttime,  plaintiff  had  the  legal  right  to  refuse  to  pay  it,  and 
was  under  no  obligation  to  pay  it  during  the  day  in  order  to  keep  from 
being  disturbed  in  the  night  by  a  demand  for  the  50  cents.'' 

"Second  assignment  of  error:  TJie  court  further  erred  in  that  part 
of  its  charge  wherein  it  instructed  the  jury  that  if  plaintiff  resisted  the 
payment  of  said  50  cents  for  the  purpose  of  enhancing  his  damages,, 
that  he  could  not  recover  for  the  assault,  inconvenience,  mental  pain 
and  suffering  or  humiliation,  because  there  was  no  testimony  justifying 
the  court  in  submitting  any  such  issue  to  the  jury,  and  said  portion  of 
said  charge  was  calculated  to  mislead  the  jury,  as  shown  by  their  ver- 
dict wherein  they  allowed  the  plaintiff  $1*  actual  damages,  thus  showing 
that  they  allowed  him  nothing  on  account  of  the  assault,  mental  suffer- 
ing, inconvenience,  and  humiliation  caused  by  the  unjustifiable  demand 
and  collection  of  the  50  cents  from  him  at  midnight  after  he  and  his- 
wife  had  retired  for  the  night." 

The  fragment  of  the  charge  which  plaintiff  in  error  sets  out  in  his 
brief  as  the  part  complained  of  is  as  follows :  "If,  however,  you  should 
believe  from  the  evidence  that  the  conductor  of  said  train  in  the  day- 
time, and  on  the  day  before  said  train  reached  said  Pecos  bridge,  or  be- 
ifore  said  O'Rourke  demanded  of  plaintiff  the  payment  of  said  sum  of  50 
cents  bridge  fare,  informed  plaintiff  that  he  woidd  have  to  pay  50 
cents  bridge  fare  before  crossing  said  bridge,  and  that  as  an  accommo- 
dation to  him,  plaintiff,  he,  the  train  conductor,  would  receive  said 
6um  and  pay  same  over  to  the  bridge  conductor  and  thus  relieve  plain- 
tiff of  being  disturbed  after  he  should  have  retired  for  the  night,  and 
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that  plaintiff  refused  to  pay  said  fare^  but  afterwards  retired  for  the 
night  with  his  wife  in  said  berth,  and  that  the  said  O'Rourke,  in  awak- 
ening plaintiff  after  he  had  retired,  did  so  solely  for  the  purpose  of  re- 
questing the  plaintiff  to  pay  said  fare^  and  that  the  plaintiff  at  the  time 
had  the  opportunity  and  the  means  to  pay  the  same,  and  the  plaintiff 
refused  to  pay  the  said  50  cents  fare  solely  for  the  purpose  of  causing  the 
said  O'Rourke  to  enforce  from  him  the  collection  of  the  same,  and  that 
in  refusing  to  pay  said  bridge  fare  plaintiff  was  prompted  or  induced  by 
a  motive  to  enhance  or  contribute  to  his  injuries,  then  and  in  that  event, 
if  you  so  believe  such  was  the  purpose  and  motive  of  plaintiff,  you  will 
not  be  authorized  to  include  in  your  estimate  of  damages,  if  any,  any 
assault,  inconvenience,  mental  pain,  suffering,  or  humiliation,  if  any  he 
suffered,  occasioned,  contributed  to,  or  brought  about  by  plaintiff's  pur- 
pose and  motive  aforesaid." 

The  court  first  charged  the  jury  that  the  demand  of  50  cents  for  cross- 
ing the  bridge  was  unlawful. 

That  portion  of  the  charge  which  preceded  the  above  quotation  in  the 
same  paragraph  practically  instructed  the  jury  to  find  for  plaintiff,  un- 
der the  evidence,  such  actual  damages  as  he  sustained,  and  in  so  doing 
they  might  consider  the  assault,  if  any,  the  inconvenience,  mental  pain, 
suffering,  and  humiliation,  if  any,  suffered  by  plaintiff  on  account  of 
the  conduct  of  the  conductors.  That  part  above  quoted  was  a  qualifica- 
tion of  the  instruction  with  respect  to  the  matter  of  assault,  inconven- 
ience, etc.,  and  thereby  the  jury  were  told  upon  what  state  of  facts 
plaintiff  would  not  be  entitled  to  recover  as  to  such  particular  matters. 
The  rule  stated  by  the  court  in  this  connection  was  in  accordance  with 
the  decision  of  the  court  in  the  former  appeals.  Besides  the  authorities 
there  cited,  we  may  add  Railway  v.  Barlow,  30  Southwestern  Reporter, 
733. 

There  can  be  no  reason  why  the  principle  should  be  limited  to  cases 
where  a  person  boards  a  train  with  the  purpose  of  getting  himself  put 
off,  or  with  the  purpose  of  having  the  employes  resort  to  proceedings 
to  that  end. 

The  paragraph  of  the  charge  containing  what  appellant  quotes  is  con- 
cluded by  these  words:  "But  if  you  should  believe  from  a  preponder^ 
ance  of  the  evidence  that  plaintiff,  in  refusing  to  pay  said  train  conduc- 
tor and  the  said  O'Rourke  the  sum  of  50  cents  as  bridge  fare,  did  so  with 
the  knowledge  that  the  same  was  unlawful,  extortionate,  and  unjust, 
and  under  the  belief  that  the  unlawful  demand  or  exaction  would  be 
abandoned,  with  no  purpose  on  the  part  of  plaintiff  except  to  resist  as 
long  and  as  far  as  practicable  the  unlawful  conduct  and  demands  of  the 
said  O'Rourke,  you  will  find  for  the  plaintiff  such  actual  damages  as 
will  compensate  him  for  the  injuries  sustained  as  hereinbefore  directed.7 

The  first  proposition  under  these  assignments  seeks  to  bring  into  ques- 
tion again  the  correctness  of  the  doctrine  denying  plaintiff  the  right  to 
recover  for  inconvenience,  humiliation,  etc.,  which  he  may  have  willingly 
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occasioned  and  brought  upon  himself  for  the  purpose  of  enhancing  his 
damages.  Upon  this  question  we  adhere  to  what  we  have  already  held, 
being  convinced  that  the  rule  is  correct 

The  second  proposition  is  that  there  was  no  evidence  to  justify  its  ap- 
plication in  this  case.  Although  plaintiffs  lOOO-mile  ticket  stated  in 
plain  letters  upon  its  face  ^^Not  good  over  Pecos  bridge/'  plaintiff  on 
going  from  El  Paso  to  San  Antonio  intended  to  resist  payment  of  the 
bridge  fare,  and  announced  to  the  conductor  when  his  mileage  was  taken 
up  that  he  would  not  pay  such  fare  and  he  could  act  upon  that  conclu- 
sion, and  that  he  could  afford  to  be  put  off  the  train  if  the  company 
could  stand  it.  However,  he  was  not  molested  at  the  bridge  that  night. 
On  his  return  trip  to  El  Paso,  when  the  conductor  took  his  fare,  the 
latter  told  him  that  he  would  have  to  pay  50  cents  fare  over  Pecos 
bridge.  Plaintiff  replied  that  he  had  heard  that  before,  and  would  not 
submit  to  such  an  outrage.  They  continued  to  talk  about  it,  the  con- 
ductor offering  to  receive  the  50  cents  and  turn  it  in  to  the  bridge  con- 
ductor during  the  night,  so  that  plaintiff,  who  was  on  the  sleeper,  would 
not  be  disturbed.  Plaintiff  testified  that  when  he  first  spoke  to  the  con- 
ductor he  determined  that  he  would  let  himself  be  put  off,  because  he  had 
made  up  his  mind  about  the  obligation  to  pay  the  5Q  cents.  About  mid- 
night the  train  arrived  at  the  bridge  and  stopped  so  that  the  bridge  con- 
ductor might  collect  the  fares.  Plaintiff  was  awakened  by  the  bridge 
conductor  and  refused  to  pay.  Plaintiff  had  the  train  conductor  called 
and  asked  his  protection.  He  had  instructions  not  to  interfere.  Some 
time  was  consumed  in  a  discussion  of  the  matter  and  in  demands  and 
refusals  to  pay,  and  the  bridge  conductor  finally  said  he  would  compel 
plaintiff  to  get  off  the  train  and  took  hold  of  him.  Plaintiff  said  he 
then  discovered  that  the  conductor  was  in  earnest,  and  asked  him  for  a 
receipt  and  paid  the  50  cents.  The  conductor's  version  of  the  finale 
was  that  he  told  plaintiff  that  if  he  didn't  pay  he  would  have  to  put  him 
off.  "He  said,  'Why  don't  you  do  it?*  I  said,  *If  you  want  me  to  take 
hold  of  you,  which  seems  evident,  I  can  do  that.'  He  was  in  bed,  but 
leaning  on  his  elbow.  He  had  the  curtains  slightly  separated.  I 
reached  in  and  laid  my  hand  on  his  shoulder.  He  said,  'That  is  all  I 
want,'  and  paid  the  fare,  taking  a  receipt.  Plaintiff  stated  that  he  had 
a  motion  to  argue  in  Colorado  City  on  the  following  Tuesday,  and  could 
not  have  gotten  there  in  time  unless  he  went  through  on  that  train." 

It  seems  to  us  that  while  there  may  have  been  testimony  and  infer- 
ences which  would  have  warranted  the  jury  in  finding  iiat  plaintiff 
went  to  these  extremes  expecting  and  believing  that  the  conductors 
would  finally  relent  and  forego  the  exaction,  this  is  equally  true  with 
regard  to  a  finding  that  plaintiff  did  not  so  believe,  that  he  had  no  idea 
of  allowing  himself  to  be  put  off,  but  intended  all  along  to  submit  to  the 
exaction,  and  brought  on  the  proceedings  of  which  he  complains  in 
order  to  aggravate  his  case  for  damages.  The  proposition  is  therefore 
not  sustained. 
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Tlje  third  assignment  complained  of  in  the  seventh  paragraph  of  the 
charge  reads:  "The  jury  are  instructed  that  the  contract  of  carriage 
read  in  evidence  did  not  entitle  plaintiff  to  free  transportation  over  the 
Pecos  bridge^  and  the  plaintiff  is  bound  by  every  provision  of  said  con- 
tract, whether  he  read  it  or  not/*  Why  this  paragraph  was  inserted  in 
the  charge  is  not  clear  to  us.  Plaintiff  does  not  appear  to  have  con- 
tended that  he  was  entitled  to  free  transportation,  and  the  testimony 
indicates  that  his  regular  fare  to  defendant  over  the  space  covered  by 
the  bridge  was  included  in  what  was  taken  from  his  mileage  ticket. 
But  we  fail  to  see  how,  in  view  of  the  charges  and  the  verdict,  plaintiff 
was  injured.  The  jury  were  peremptorily  told  that  the  demand  made 
on  plaintiff  waff  unlawful.  The  evidence  was  such  that  the  effect  of 
this  instruction  was  practically  that  plaintiff  should  recover,  and  the 
verdict  also  was  in  plaintiff's  favor.  The  paragraph  complained  of  was 
not  in  the  way  of  plaintiff's  recovery  for  the  fare  exacted  and  interest 
thereon,  nor  for  exemplary  damages,  for  he  was  awarded  both.  He  evi- 
dently was  denied  damages  for  the  assault,  annoyance,  humiliation,  etc., 
and  while  we  can  see  no  possible  connection  between  this  result  and  the 
paragraph  in  question,  it  can  be  plainly  attributed,  and  in  our  judgment 
must  necessarily  be  attributed,  to  that  portion  of  the  court's  charge 
which  informed  the  jury  under  what  circumstances  these  matters  should 
not  be  taken  into  consideration. 

The  fourth  assignment  is  that  the  verdict  is  inadequate  in  amount. 
We  overrule  this  assignment^    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Pullman  Palace  Car  Company  v.  C.  A.  Arbnts. 

Decided  January  8,  1002. 

l.—Jiixifldictioii— Carrier— Low  of  Baggage  in  Mexico. 

Where  plaintiff,  holding  a  railroad  ticket  from  a  station  in  Texas  to  one 
in  Mexico,  entered  a  sleeping  car  at  the  Texas  station,  though  his  ticket  was 
not  taken  up  nor  his  sleeping  car  fare  collected  until  the  train  had  entered 
Mexico,  he  was  a  passenger  from  the  Texas  station,  and  his  contract  with  the 
sleeping  car  company  was  practically  entered  into  there,  and  for  a  loss  of  his 
bagga|[e  from  the  car,  occurring  in  Mexico,  he  could  sue  in  a  county  in  Texas 
wherein  the  sleeping  car  company  had  an  agent,  although  neither  plaintiff  nor 
defendant  is  a  resident  of  Texas. 

S.— Carrier— Value  of  Baggage— Evidence. 

A  judgment  for  the  value  of  lost  baggage  in  about  one -third  of  plaintiff's 
estimate,  his  testimony  being  the  only  evidence  on  the  point,  will  not  be  dis- 
turbed, on  complaint  made  for  the  first  time  in  the  appellate  court,  because  a 
part  of  plaintiif's  testimony  was  inadmissible. 

3. — Same— Liability  of  Carrier— Negligence— Presumption.  • 

The  fact  of  a  loss  of  baggage  from  a  sleeper  does  not  of  itself  make  the  sleep- 
ing car  company  liable  or  raise  any  presumption  of  negligence,  and  to  authorize 
a  recovery  therefor  it  must  appear  that  the  loss  was  due  to  some  negligence  of 
the  company's  servants. 
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4. — Same — ^Evidence. 

Evidence  considered  and  held  sufficient  to  sustain  a  finding  in  effect  that  plain- 
tiff's baggage  was  lost  by  theft  from  the  sleeping  car  through  negligence  of  the 
defendant's  servants. 

Appeal  from  the  Comity  Court  of  El  Paso.  Tried  below  before  Hon. 
James  S.  Harper. 

Richard  F.  Surges,  for  appellant. 

Maurice  McKelligan,  for  appellee. 

JAMES,  Chief  Justice. — Arents  sued  to  recover  the  value  of  a  valise 
and  traveling  bag  alleged  to  have  been  stolen  from  appellant's  car,  at 
Chihuahua,  Mexico.  The  case  was  tried  by  the  judge  without  jury 
and  judgment  was  rendered  for  plaintiff  for  $136. 

The  first  assignment  presented  by  appellant^s  brief  is  that  the  court 
erred  in  overruling  a  motion  to  dismiss  for  want  of  jurisdiction,  after 
the  testimony  was  in,  for  the  reason  that  neither  plaintiff  nor  defend- 
ant was  a  resident  or  citizen  of  Texas,  and  that  the  contract  out  of 
which  plaintiff's  cause  of  action  arose  was  entered  into  without  the  State, 
and  was  to  be  performed  and  was  performed  wholly  without  the  juris- 
diction thereof,  and  because  the  alleged  acts  of  negligence  out  of  which 
this  cause  of  action  arose  occurred  wholly  without  the  limits  of  the 
State. 

The  facts  were  that  plaintiff,  holding  a  first  class  railway  ticket  from 
El  Paso  to  Jimenez,  in  the  republic  of  Mexico,  entered  and  was  re- 
ceived into  the  sleeper  in  question  at  the  station  at  El  Paso,  although 
his  ticket,  for  convenience  of  the  carriers,  was  not  taken  up  nor  his 
sleeping  car  fare  collected  until  after  the  train  left  Juarez  station,  in 
Mexico,  opposite  El  Paso.  The  fare  was  undoubtedly  collected  from 
El  Paso;  plaintiff  was  a  passenger  from  that  point,  and  the  contract 
relative  to  his  carriage  was  practically  entered  into  there.  It  was 
proved  that  defendant  had  an  agent  at  El  Paso,  which  under  our  stat- 
ute authorized  suits  against  defendant  to  be  brought  in  that  county. 
We  entertain  no  doubt  of  the  correctness  of  the  order  overruling  the 
motion. 

The  next  assignment  is  that  the  court  erred  in  finding  that  the  value 
of  the  articles  lost  by  plaintiff  amoimted  to  $136,  for  the  reason  that 
all  the  testimony  failed  to  show  the  true  value  of  the  articles,  or  to 
establish  any  basis  or  measure  by  which  the  value  thereof  could  be  accu- 
rately determined.  The  propositions  of  law  relied  on  and  advanced 
under  the  above  assignment  are  that  "in  a  suit  for  the  value  of  second- 
hand clothing  as  of  anything  else  the  measure  of  damages  is  the  mar- 
ket value/  unless  it  be  shown  the  articles  have  no  market  value." 
''Where  articles  lost  have  no  market  value  the  actual  loss  in  money  to 
the  owner  (not  any  fanciful  price  he  might  for  special  reasons  set  on 
them)  would  afford  the  measure  of  damages.'^ 
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The  only  teBtimony  as  to  value  was  plaintiff's^  and  though  some  of 
liiB  testimony  may  have  been  improper  according  to  strict  rules  of  evi- 
dence^ yet  no  objection  was  made  to  it,  and  was  at  least  relevant  to  the 
subject  of  damages.  We  do  not  believe  that  a  judgment  ought  to  be 
disturbed  because  objectionable  testimony  as  to  value  was  introduced, 
on  complaint  made  for  the  first  time  in  the  appellate  court,  unless  per- 
haps it  should  be  manifest  that  a  gross  injustice  has  been  done.  This 
can  not  be  claimed,  because  the  trial  court  in  this  instance  did  not  give 
judgment  to  the  extent  the  evidence  of  value  went,  but  for  about  one-, 
third  of  what  it  indicated. 

The  remaining  assignment  contends  that  the  evidence  did  not  war- 
rant finding  that  the  loss  was  due  to  negligence  of  defendant's  servants ; 
and  that  plaintiff's  own  testimony^  showed  that  the  loss  was  due  to  his 
contributory  negligence  in  leaving  the  baggage  under  an  open  window 
and  lying  upon  a  seat  within  easy  reach  of  anyone  outside  the  car. 

In  these  cases  it  is  well  settled  that  the  fact  of  loss  of  baggage  from 
a  sleeper  does  not  of  itself  make  defendant  liable,  or  raise  any  presump- 
tion of  negligence;  and  that  it  must  appear  that  it  was  due  to  some  neg- 
ligent conduct  of  defendant's  servants.  Of  course  if  plaintiff's  own 
negligence  contributed  he  could  not  recover.  These  principles  require 
no  citation  of  authorities. 

The  court  must  necessarily  have  resolved  these  issues  in  favor  of 
plaintiff,  and  the  assignment  requires  us  to  decide  whether  or  not  the 
evidence  is  such  as  to  warrant  these  conclusions. 

It  appeared  that  one  of  defendant's  'rules  requires  its  employes  to 
close  the  car  windows  and  the  rear  door  of  the  car  when  entering  a 
large  station  like  Chihuahua.  This  is  required  doubtless  in  the  proper 
exercise  of  care  in  reference  to  thefts  of  the  property  of  defendant  and 
its  guests.  This  car  had  a  conductor  and  two  porters,  one  of  whom 
was  buffet  cook.  The  train  stopped  first  at  a  pumping  station.  The 
conductor  testified  that  he  knew  that  before  the  train  stopped  at  the 
pumping  station  the  windows  of  the  car  were  all  down  and  the  rear 
door  closed,  and  that  they  were  closed  after  leaving  it  and  when  they 
ran  into  the  main  station.  That  the  rear  door  remained  locked  until 
after  the  train  left  Chihuahua,  and  that  at  the  station  the  porter  re- 
mained by  the  front  steps  and  himself  remained  near  there,  and  that 
the  buffet  waiter  went  into  the  depot  to  get  supplies.  The  porter  tes- 
tified that  he  went  through  the  car  and  closed  the  windows  before  the 
train  stopped  at  Chihuahua  on  the  night  in  question,  and  were  all  down 
when  he  left  the  car  to  stand  at  the  steps  to  help  passengers  on  and  off, 
as  the  rules  required  of  him.  It  was  about  9  o'clock  when  they  left 
Chihuahua.  None  of  the  berths  were  made  up.  It  does  not  appear 
whether  the  window  in  question  was  on  the  side  towards  or  from  the 
station. 

Plaintiff  testified  that  he  left  the  car  at  this  station  to  go  outside. 
That  his  grip  was  under  an  open  window  and  the  handbag  was  on  the 
seat  next  the  open  window.    Two  passengers  were  sitting  at  the  window 
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where  his  baggage  was,  and  not  liking  to  disturb  thern,  and  thinking 
his  baggage  safe,  as  they  made  no  attempt  to  leave  the  car;  he  went  out 
without  closing  the  window,  as  he  otherwise  would  have  done.  While 
he  was  gone  these  passengers  went  out  leaving  the  window  open,  and 
soon  after  plaintiff  returned  into  the  car  they  also  came  back.  The 
loss  of  the  baggage  was  discovered  a  few  minutes  after  leaving  the 
station.  Plaintiff  says  one  porter  (presumably  the  one  on  the  steps) 
left  the  car  unguarded  while  he  priced  a  Chihuahua  dog,  and  that  the 
conductor  had  not  been  in  the  car  for  some  time  before  reaching  Chihua- 
hua, and  was  not  in  it  when  plaintiff  left  it. 

There  is  nothing  in  the  evidence  to  contradict  the  testimony  that 
the  rear  door  was  closed  nor  that  the  car  windows  were  closed  when  the 
car  was  entering  the  station.  But  when  plaintiff  left  the  car  after  it 
stopped,  the  window  in  question  was  open,  and  all  the  employes  were 
out  of  the  car,  the  porter  being  at  or  near  the  steps,  the  conductor  on 
the  outside  on  the  same  side,  and  the  cook  inside  the  station.  The 
window  was  probably  opened  as  the  car  stopped  by  the  passengers  who 
ocupied  the  seat. 

The  conduct  of  plaintiff  in  going  out  without  closing  the  window 
an3  leaving  his  effects  as  they  were  may  have  been  negligence  on  his 
part,  but  not  so  as  a  matter  of  law  under  the  circumstances.  He  may 
have  had,  as  it  seems  he  did  have,  some  fear  for  the  safety  of  his  bag- 
gage on  account  of  the  open  window,  but  two  fellow  passengers  were 
sitting  at  the  window  without  any  apparent  intention  of  leaving,  and 
whether  or  not  he  acted  under' the  circumstances  as  an  ordinarily  pru- 
dent man  would  have  done  in  going  off  for  a  while  leaving  his  baggage 
there,  was  a  question  of  fact. 

As  to  negligence  of  defendant's  servants.  The  record  does  not  show 
definitely  how  long  the  train  stopped  at  this  station,  but  as  the  con- 
ductor testified  that  "the  loss  presumably  occurred  between  9  and  9 :10 
o'clock"  we  may  infer  that  it  stopped  that  long.  The  time  was  near 
the  end  of  June.  Although  the  employes  may  have  seen  that  the  win- 
dows were  down  when  the  train  stopped,  it  may  be  that  due  care  for  the 
safety  of  property  in  the  car,  which  was  a  question  of  fact,  required 
something  more  in  the  way  of  vigilance  on  their  part.  A  jury  may 
have  believed  that  they  had  no  just  reason  to  presume  that  the  passen- 
gers within  would  allow  the  windows  to  stay  closed  for  such  length  of 
time,  and  that  the  car  should  have  been  more  closely  watched  by  them 
than  it  was.  The  rule  requiring  the  windows  to  be  closed  on  entering 
large  stations  as  this  one,  indicates  the  existence  of  unusual  risks  at 
such  places,  and  that  the  closing  of  windows,  or  guarding  them,  or 
other  precautions  should  be  taken  to  protect  property  inside  the  car 
from  thefts.  The  rule  having  for  its  object  such  precaution  would 
seem  to  involve  more  dilligence  than  that  the  servants  should  merely 
close  the  windows  as  the  train  enters  a  station  and  go  off  about  other 
matters,  paying  no  further  attention  to  them,  where  the  stop  is  for  a 
considerable  time  and  conditions  are  such  as  make  it  probable  that  they 
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would  be  opened.  The  conductor  admitted  to  plaintiff  that  this  was 
his  first  trip  and  he  was  not  familiar  with  all  his  duties.  It  seems  in- 
comprehensible that  a  theft  of  this  kind  through  a  window  could  be 
perpetrated  on  the  side  of  the  car  toward  the  station,  when  the  light 
was  bright  and  both  the  porter  and  conductor  on  that  side,  if  any  dili- 
gence at  all  had  been  observed.  On  the  other  hand,  if  the  act  was  done 
through  a  window  on  the  dark  side,  the  evidence  shows  that  none  of  the 
employes  paid  any  attention  to  that  side.  We  conlude  that  there  was 
sufficient  testimony  to  warrant  finding  that  the  loss  was  due  to  negli- 
gence of  defendant's  servants. 

Afp^rmed. 


H.  H.  McLane  v.  E.  F.  Maubeb  et  al. 

Decided  January  8,  1902. 

1.— Contract— Real  Estate  Agent— Sale  of  Land— Pleading. 

Where  a  contract  authorizing  plaintiffs  to  sell  defendant's  lands  fixed  a  min- 
imum price  for  the  lands  and  provided  that  an  asking  price  for  the  several 
tracts  should  be  asreed  on,  and  plaintiff's  petition. in  an  action  for  breach  of  the 
contract  alleged  that  such  price  was  agreed  on,  this  made  certain  any  uncer- 
tainty in  the  contract  as  to  the  price  to  be  demanded. 

2.— Same— Measure  of  Damages  for  Breach. 

Where  plaintiffs  were  to  have  for  their  services  in  selling  the  lands  one-half 
the  price  received  in  excess  of  a  certain  sum,  and  the  petition  alleges  what 
they  would  have  realized  from  the  sale,  this  afforded  a  sufficient  basis  for  the 
recovery  of  damages. 

3.— Same — Contract  Extended— ^Evidence. 

In  an  action  for  breach  of  a  contract  which  had  been  renewed  and  extended 
in  time,  evidence  of  plaintiff's  activity  under  the  original  contract  could  not  have 
been  to  defendant's  injury. 

4.— Same— Interlineations  and  Erasures. 

Where  there  are  interlineations  and  erasure s  in  the  contract  sued  on,  testi- 
mony to  explain  them  was  admissible. 

S.-r^ame— Evidence — Hearsay. 

Testimony  that  one  H.  had  said  to  third  parties  that  he  was  also  an  agent  of 
defendant  to  sell  the  lands  in  question  was  hearsay,  but  plaintiffs  were  entitled 
to  show  that  defendant,  knowing  that  H.  was  in  their  employ,  without  their 
knowledge  employed  him  at  the  same  time  to  sell  for  himself,  thereby  inter- 
fering with  plaintiffs'  sales. 
6. — Same — ^Evidence. 

Plaintiffs  were  entitled  to  show  by  their  witnesses  what  was  the  demand  for 
the  lands  during  the  time  of  the  contract  and  negotiations  to  purchase  them, 
as  tending  to  establish  that  they  would  have  been  sold  by  them  but  for  defend- 
ant's breach  of  the  contract. 
7.-r^ame— Owner  Reserving  Right  to  Sell  Also. 

That  the  contract  provided  that  the  owner  might  himself  sell  all  or  any  part 
of  the  land  without  compensation  to  plaintiffs,  and  that  it  was  possible  for 
defendant  to  have  sold  tiie  land  during  the  time  limit  of  the  contract,  did  not 
authorize  him  to  abrogate  the  contract  before  the  date  of  its  limit  and  after 
plaintiffs'  efforts  had  excited  an  active  demand  for  the  lands. 
S.— Same— Measure  of  Damages— Basis  of  Estimate. 

Where  there  was  no  evidence  that  the  remaining  lands  would  have  been  sold 
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by  plaintiffs  at  a  higher  average  price  than  that  obtained  for  the  lands  they  did 
sell,  such  average  must  form  the  basis  of  caloulation  as  to  the  remaining  land, 
and  an  estimate  on  a  higher  basis  is  error  requiring  a  remittitur  in  this  case. 

9.-r^ame— fievocation  Not  Warranted. 

Where  the  contract,  when  properly  construed,  did  not  contemplate  that  the 
land  should  all  be  surveyed  and  subdi^ed  before  sales  were  made,  the  fact  that 
it  had  not  all  been  so  surveyed  did  not  authorise  defendant  to  revoke  the 
contract. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

T.  J.  McMinn  and  Ball  &  Fuller,  for  appellant. 

Denman,  Franklin  &  McOown,  for  appellees. 

PLY,  Associate  Justice. — This  suit  was  instituted  by  E.  P.  Manrer 
and  T.  W.  Woodruff  to  recover  damages  in  the  sum  of  $17,707.60,  al- 
leged to  have  accrued  by  reason  of  the  breach  of  a  certain  contract  under 
the  terms  of  which  a  certain  tract  of  land  was  placed  in  the  hands  of 
plaintiffs  by  defendant  for  sale.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  appellees  in  the  sum  of  $13,144. 

The  contract  upon  which  the  suit  is  based  provided  that  appellees 
should  have  the  right  to  sell  7000  acres  of  land  owned  by  appellant  in 
Karnes  County,  Texas,  at  a  sum  not  less  than  $8  per  acre  for  upland, 
and  $12  per  acre  for  valley  land;  that  appellees  were  **to  devote  their 
business,  energies,  time,  and  attention  to  the  hunting  up  of  purchasers, 
visiting  other  and  distant  localities  for  that  purpose,'*  and  tiiat  all  ex- 
penses of  every  kind  should  be  paid  by  them.  The  compensation  was 
fixed,  in  case  less  than  the  whole  was  sold,  at  one-half  of  the  price 
obtained  in  excess  of  $8  an  acre,  but  if  the  while  was  sold  in  a  body  at 
$8  an  acre  appellees  were  to  receive  5  per  cent  of  the  amount  obtained. 
It  was  also  provided  that  appellees  should  receive  5  per  cent  of  the  pur- 
chase price  whenever  a  sale  was  made,  which  should  be  deducted  from 
their  portion  of  the  purchase  money  in  excess  of  $8  an  acre.  The  sales 
were  to  be  made  at  not  less  than  one-fourth  cash,  the  deferred  payments 
to  be  secured  by  vendor's  liens.  It  was  provided  that  appellant  should 
have  the  right  to  sell  the  whole  or  any  portion  of  the  land  without  com- 
pensating appellees  for  any  interest  therein,  and  that  the  value  of  certain 
improvements  should  be  deduced  from  any  amotmts  in  which  appellees 
might  have  an  interest.  The  time  limit  fixed  for  the  sale  of  one-half 
the  land  was  January  1,  1899,  and  for  the  other  half  January  1,  1900. 
These  times  were  afterwards  extended  to  1901  and  1902  by  an  agree- 
ment in  writing  indorsed  on  the  original  contract.  The  date  of  this 
indorsement  was  June  21,  1900,  and  in  it  was  the  provision  that  with 
the  exception  of  certain  immaterial  erasures  and  additions,  the  parties 
should  be  'Tbound  in  all  things  by  the  terms  and  conditions  of  the  con- 
tract as  originally  entered  into.*' 

The  petition  set  forth  full  compliance  with  the  terms  of  the  contract 
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on  the  part  of  appellees  and  a  breach  iipon  the  part  of  appellant  after 
they  had  sold  1988  4-10  acres  of  the  land  and  had  contracted  for  the 
sale  of  the  other  half^  and  we  do  not  think  it  was  subject  to  a  general 
demurrer.  It  is  alleged  that  under  the  terms  of  the  contract  the  parties 
had  fixed  the  prices  that  should  be  demanded  for  the  land,  and  this  made 
certain  any  imcertainty  in  the  contract  as  to  what  the  prices  to  be  de* 
manded  should  be. 

None  of  the  special  exceptions  was  well  taken,  and  each  was  properly 
overruled.  The  new  contract  was  but  an  extension  and  continuation  of 
the  original  contract,  and  it  was  proper  to  declare  on  them  both. 

The  allegations  as  to  what  appellees  would  have  realized  from  the 
sale  of  the  land  remaining  unsold  at  the  time  of  the  breach  of  the  con- 
tract formed  a  sufiBcient  basis  for  the  recovery  of  damages.  It  may  be 
a  difficult  matter  to  establish  what  the  damages  will  be,  but  that  burden 
is  on  the  plaintiff,  and  if  he  can  make  it  appear  reasonably  certain  that 
he  was  damaged  and  the  probable  amount  of  such  damages  he  can  re- 
cover. Fraser  v.  Mining  Co.,  9  Texas  Civ.  App.,  210 ;  Joske  v.  Pleasants^ 
39  S.  W.  fiep.,  586.  The  rule  is  thus  clearly  stated  in  an  Oregon  case> 
Blagen  v.  Thompson,  31  Pacific  Reporter,  647,  and  copied  in  the  first 
case  above  cited:  ^The  difficulty  in  the  determination  of  the  question 
thus  presented  lies  not  so  much  in  the  ascertainment  of  the  law  of  the 
subject  as  in  its  application  to  the  facts  of  the  particular  case.  The 
broad  general  rule  in  such  cases  is  that  the  plaintiff  may  recover  such 
damages,  including  gains  prevented,  as  well  as  losses  sustained,  as  may 
reasonably  be  supposed  to  have  been  within  the  contemplation  of  both 
parties  at  the  time  of  making  the  contract,  as  the  proximate  and  ndtural 
consequences  of  a  breach  by  defendant;  and  in  determining  what  may 
reasonably  be  supposed  to  have  been  within  the  contemplation  of  the 
parties  as  a  natural  consequence  of  a  breach^  all  the  facts  surrounding 
the  execution  of  the  contract  known  to  both  parties  may  be  considered^ 
even  if  these  be  such  as  would  not  necessarily  enter  into  it,  if  known  to 
the  defendant.^^ 

The  only  question  that  could  arise  in  the  matter  of  the  benefits  that 
would  have  accrued  had  the  contract  not  been  breached,  would  be  as  to 
the  proof.  If  appellees  could  make  it  appear  reasonably  certain  that 
they  would  have  sold  the  whole  of  the  land,  but  for  the  interference 
of  appellant,  they  would  be  entitled  to  the  interest  in  what  they  could 
show  the  land  would  have  sold  for. 

The  charge  of  the  court  contains  a  full  and  explicit  presentation  to  the 
jury  of  every  issue  raised  by  the  pleadings  and  evidence,  and  the  special 
charges  requested  by  appellant  were  properly  refused.  The  jury  were 
confined  in  their  consideration  of  the  testimony  to  the  labor  put  forth, 
and  the  expenses  incurred  after  the  renewal  of  the  contract  on  June  21, 
1900,  and  instructed  them  to  ascertain  the  total  amount  that  would 
have  been  realized  prior  to  October  30,  1900,  when  the  contract  was 
breached,  and  those  that  would  have  been  made  thereafter  before  Jan* 
Yiary  1,  1902,  and  from  this  total  to  deduct  what  all  the  lands  would 
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have  brought  at  $8  an  acre  and  the  sum  of  $8000  for  the  improvements, 
and  to  return  a  verdict  for  one-half  of  what  remained  less  the  expenses 
that  would  reasonably  have  arisen  in  selling  the  land  and  less  any 
sums  paid  by  appellant  to  appellees.  This,  we  think,  was  the  proper 
measure  of  damages.  All  other  phases  of  the  ease  suggested  by  the  al- 
legations and  evidence  were  also  presented  to  the  jury. 

The  fifteenth  assignment  of  error  complains  of  the  admission  of  evi« 
dence  of  efforts  put  forth  by  appellees  prior  to  lapse  of  the  contract  by 
its  time  limit  on  January  1,  1900,  and  prior  to  the  time  of  renewal  on 
June  21,  1900.  How  this  testimony  if  inadmissible  could  have  injured 
appellant  is  not  made  apparent  by  the  assignment  of  error,  various  bills 
of  exceptions,  or  argument  of  appellant.  The  issues  as  submitted  by 
the  court  could  not  have  been  affected  in  any  manner  by  the  evidence. 
The  questions  were,  had  appellant  breached  the  contract  and  had  ap- 
pellees been  injured  by  the  breach?  Under  the  terms  of  the  contract 
they  had  until  January  1,  1901,  to  sell  one-half  the  land  and  until 
January  1,  1902,  to  sell  the  otlier  half,  and  appellant  before  Jhe  expira- 
tion of  the  time  breached  the  contract  and  prevented  them  from  selling. 
That  appellant  was  not  dissatisfied  with  the  manner  in  which  appellees 
had  endeavored  to  effect  a  sale  under  the  original  contract  is  evidenced 
by  the  renewal  of  the  contract,  and  evidence  of  tEeir  activity  in  the 
matter  during  the  life  of  the  original  contract  could  not  have  injuriously 
affected  the  interests  of  appellant.  The  charge  confined  the  investiga^ 
tion  of  the  diligence  of  appellees  in  effecting  sales  to  the  time  between 
June  21,  1900,  and  October  30,  1900. 

Thfe  renewal  clause  affixed  to  the  contract  made  the  latter  the  new 
contract,  and  it  was  properly  admitted  in  evidence,  and  when  admitted 
it  showed  that  the  clause  requiring  appellees  "to  devote  their  entire 
time  and  attention'^  to  the^sale  of  the  land  was  modified  by  erasing  the 
word  *'entire'^  and  inserting  business  energies,'^  so  that  the  sentence 
read,  "that  the  said  Maurer  and  Woodruff  are  to  devote  their  business 
energies,  time  an  attention^'  to  the  business  in  hand.  It  was  contended 
by  appellant  that  appellees  had  breached  the  contract  by  not  devoting 
their  "entire  time  and  attention,*^  and  it  was  proper  to  show  that  the 
contract  did  not  so  provide,  and  that  it  was  changed  as  above  indicated 
so  that  appellees  would  not  be  bound  to  give  their  entire  time  and  atten- 
tion to  the  subject  matter  of  the  contract.  The  testimony  did  not 
change  the  contract ;  it  merely  explained  an  erasure  and  interlineation  in 
it  and  showed  the  intention  of  the  parties,  and  was  admissible. 

The  evidence  as  to  what  W.  J.  Hall  said  to  witnesses  about  being  an 
agent  of  appellant  to  sell  the  land  described  in  the  contract  was  properly 
excluded.  Under  the  terms  of  the  contract  it  was  not  contemplated  that 
appellant  should  appoint  other  agents  than  appellees  to  sell  the  land, 
and  if  it  had  been,  and  it  was  necessary  to  prove  the  appointment  of 
other  agents,  it  could  not  be  done  by  the  declarations  of  such  agents  to 
third  parties.  Hall  it  seems  had  been  employed  by  appellees  to  assist 
them  in  getting  purchasers  for  the  land,  and  while  so  employed  he  also 
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entered  the  employment  of  appellant  to  sell  the  land,  and  it  was  ad- 
missible to  aUow  Woodruff,  one  of  the  appellees,  to  testify  that  he  knew 
nothing  about  such  employment  of  Hall  by  appellant  and  that  Hall 
told  him  nothing  about  it.  It  was  also  admissible  to  prove  that  appel- 
lees had  told  appellant  that  Hall  had  been  employed  by  them  to  assist 
in  the  sale  of  the  land.  It  brought  home  to  appellant  the  fact  that  Hall 
was  an  agent  of  appellees,  and  tended  to  show  that  by  his  subsequent 
conduct  in  employing  Hall  he  was  endeavoring  to  interfere  with  them 
in  executing  their  contract,  and  thereby  bringing  about  a  failure  on 
their  part.  To  say  that  appellant  could  knowingly  hire  the  servants  of 
appellees  to  work  for  him,  and  thereby  break  down  appellees  in  their 
efforts  to  sell  the  land,  would  be  to  sustain  conduct  that  can  not  meet 
with  countenance  in  any  court. 

It  was  permissible  under  the  pleadings  to  show  what  the  demand  for 
land  was  in  the  faU  of  1900,  and  what  the  probable  expense  would  be  to 
sell  the  land,  and  as  to  whether  there  were  any  applications  for  purchase, 
and  it  would  seem  that  this  could  only  be  done  by  interrogating  wit- 
nesses about  the  several  matters.  An  estimate  of  the  probable  cost  of 
selling  the  remaining  land  was  not  only  permissible  but  necessary  to 
enable  the  jury  to  ascertain  what  the  cost  would  be.  The  question  as 
to  the  negotiations  for  sale  of  the  land  was  hot  leading,  and  proof  that 
a  party  had  offered  $15  an  acre  for  a  part  of  the  land  was  not  hearsay. 
It  was  the  narration  of  a  fact.  The  conversation  with  Mayfield  was  in 
the  presence  of  and  with  appellant  and  was  admissible.  We  think  that 
testimony  as  to  negotiations  for  purchase  of  the  land  was  permissible 
as  tending  to  show  that  the  land  was  in  demand  and  would  have  prob- 
ably been  sold. 

The  court  properly  refused  to  give  the  special  charges  requested.  The 
law  covering  the  facts  was  given  in  the  charge  of  the  court.  It  was  not 
error  to  assume  that  appellant  had  revoked  the  agency  of  appellees. 
The  uncontroverted  evidence  shows  that  this  was  done.  The  contract 
did  not  require  that  the  whole  of  the  time  and  attention  of  appellees 
should  be  devoted  to  the  sale  of  the  land,  and  it  was  not  erroneous  to 
instruct  the  jury  that  reasonable  diligence  in  procuring  purchasers  met 
the  terms  of  the  contract.  It  was  the  duty  of  the  court  to  construe  the 
language  of  the  contract,  and  we  think  its  construction  correct. 

The  testimony  in  this  <;a8e  tends  to  establish  that  through  the  efforts 
of  appellees  interest  had  been  aroused  in  the  land  placed  in  their  hands 
by  appellant,  and  that  numerous  purchasers  were  seeking  to  obtain  a 
portion  of  it.  At  the  time  when  the  land  was  being  rapidly  disposed  of 
appellant  breached  the  contract  and  discharged  appellees  from  his  serv- 
ice. He  had,  it  is  true,  reserved  the  right  to  sell  tiie  whole  or  any  por- 
tion of  the  land  without  compensating  appellees  for  their  efforts  and 
expenses,  but  that  harsh  and  rigorous  section  of  the  contract  will  not 
be  extended  so  as  to  give  the  appellant  the  right  when  a  demand  for  the 
land  has  been  created,  by  the  efforts  of  the  appellees  to  reap  the  benefits, 
without  compensation,  of  their  labor.    He  might  under  the  terms  of  his 
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contract,  which  were  fararable  in  the  highest  degree  to  him,  sell  any 
land  that  he  saw  proper  and  not  give  any  compensation  to  appellees  for 
being  the  means  of  providing  a  customer,  provided  he  did  not  act  in 
bad  faith  in  obtaining  such  purchaser,  but  he  can  not  at  will  abrogate 
the  contract  and  profit  by  his  own  wrongs  in  breaching  the  contract  and 
deprive  appellees  of  the  legitimate  fruits  of  their  labors.  It  does  not 
matter,  as  contended  by  appellant,  that  appellees  had  not  devoted  their 
entire  time  and  attention  to  selling  the  land;  the  facts  indicate  that 
they  were  selling  it  rapidly  when  they  were  interfered  with  by  appel- 
lant, and  render  it  reasonably  certain  that,  but  for  such  interference^ 
the  whole  of  the  land  would  have  been  sold  within  the  time  limit  fixed 
by  the  contract.  It  is  possible  that  appellant  might  have  sold  the  whole 
or  a  portion  of  the  land  during  that  time  limit,  but  that  possibility  can 
not  relieve  him  from  the  full  consequences  of  his  unlawful  act  in  abro- 
gating the  contract. 

While  viewing  the  matter  as  we  do,  and  holding  that  the  true  meas- 
ure of  damages  was  given  in  charge  to  the  jury,  we  are  of  the  opinion 
that  the  verdict  under  the  facts  is  excessive  In  their  petition  appellees 
claimed,  and  it  was  shown  by  the  proof,  that  the  sum  of  $3307.60  was 
compensation  for  the  sale  of  lands  already  consummated  or  contracted 
for  before  the  contract  was  abrogated,  admitting  a  credit  thereon  of 
$956.10  paid  by  appellant.  This  would  leave  the  amount  $2351.50  due 
for  such  sales.  It  appears  that  after  the  sale  of  the  1988  acres  of  land 
there  remained  5047  acres  of  land,  as  alleged  in  the  petition,  3708  acres 
of  which  was  valley  land  and  1339  acres  was  upland.  We  gather  from 
the  testimony  that  661  acres  of  the  1988  acres  sold  was  upland  and 
brought  on  an  average  the  sum  of  $9.25,  and  the  remaining  1327  acres 
was  valley  land  and  brought  on  an  average  $12.30  an  acre.  There  is  no 
testimony  that  establishes  that  these  averages  would  have  been  in- 
creased on  future  sales,  and  they  must  form  the  basis  for  the  calcula- 
tion as  to  the  remaining  land.  On  this  basis  the  3708  acres  of  valley 
land  would  have  brought  $45,608.40,  and  the  1339  acres  of  upland 
would  have  realized  $12,385.75,  the  aggregate  sum  being  $57,994.15. 
Deducting  from  this  sum  $8  an  acre,  or  $40,376,  and  the  $8000  for  the 
improvements,  and  there  remains  $9618.15,  one-half  of  which  would 
be  $4809.07,  from  which  deduct  the  $600  estimate  for  expenses,  and 
there  would  be  left  for  appellees  the  sum  of  $4209.07,  which  added  to 
the  $2351  would  give  the  sum  of  $6560.07. 

We  have  endeavored  to  consider  every  point  presented  by  the  numer- 
ous assignments  of  error,  and  find  nothing  requiring  a  reversal  if  the 
excessive  verdict  is  cured  by  a  remittitur,  and  if  this  is  done  within 
ten  days  the  judgment  will  be  afiirmed,  otherwise  it  will  be  reversed  and 
the  cause  remanded. 

Affirmed  on  remitiiiur. 
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ON  MOTION  FOR  REHEARING. 

''It  is  the  rale  that  a  plaintiff  may  recover  compensation  for  any  gain 
which  he  can  make  it  appear  with  reasonable  certainty  the  defendant's 
wrongful  act  prpvented  him  from  acquiring,  subject,  of  course,  to  the 
general  principles  as  to  remoteness,  compensation,  etc.  His  compensa- 
tion will  be  measured  by  the  most  liberal  scale  which  he  can  show  to  be 
a  proper  one.''  Sedg.  on  Dam.,  sec.  177.  Again  the  same  author  says 
in  section  192:  ''The  benefits  which  would  have  accrued  to  plaintiff 
from  a  contract  broken  by  the  defendant  may  be  recovered,  though  they 
are  in  a  certain  sense  contingent."  In  the  case  of  Bagley  v.  Smith,  10 
New  York,  439,  it  was  held  that  one  partner  may  maintain  an  action  at 
law  against  his  copartner  for  a  breach  of  the  articles  of  copartnership 
in  dissolving  before  the  limited  period.  In  that  case  an  English  case 
was  cited  approvingly,  wherein  it  was  held  that  where  an  author  failed 
to  furnish  a  manuscript  work  he  had  promised  to  provide,  the  plaintiff 
could  recover  of  him  the  amount  of  profit  that  would  probably  have 
been  realized.  These  rules  would  apply  to  this  case,  and  when  the 
amount  of  damages  is  made  reasonably  certain  by  the  evidence  the 
plaintiff  is  entitled  to  a  recovery. 

In  the  first  clause  of  the  contract  it  is  provided  that  the  valley  land 
should  not  be  sold  for  less  than  $12  an  acre,  nor  any  portion  of  the 
elevated  or  upland  for  less  than  $8  an  acre,  and  that  these  minimum 
prices  should  not  be  taken  until  a  reasonable  effort  has  been  made  to  ob- 
tain the  higher  fixed  prices.  In  the  first  clause  of  the  contract  it  was 
also  provided  that  the  lands  should  be  platted  on  a  map  and  surveyed, 
so  that  the  shape,  quantity,  and  description  of  each  tract  should  be 
known,  and  each  tract  should  be  numbered  and  the  price  agreed  on  by 
the  parties  to  the  contract,  which  should  be  the  asking  price.  The  fol- 
lowing clause  is  also  found  in  the  contract :  "And  it  is  further  expressly 
understood  and  agreed  that  the  buildings  and  improvements  on  said 
tract  of  land  are  not  to  be  a  part  when  sold  of  the  amount  to  be  divided, 
but  the  whole  amount  for  which  the  same  shall  be  sold  shall  belong  to 
the  said  McLane,and  so  much  of  said  land,  to  the  extent  of  not  less 
than  200  acres,  upon  which  said  buildings  and  improvements  are  sit- 
uated and  contiguous  thereto  shall  be  reserved  to  be  sold  with  the  said 
buildings  and  improvements,  and  the  value  of  the  land  alone  shall  be 
subject  to  a  division,  as  above  specified,  and  such  land  and  improvements 
shall  not  be  sold  without  the  express  consent  of  the  said  McLane,  and  the 
fixing  by  him  of  the  price  of  the  improvements." 

The  contention  of  appellant  is  that  because  the  evidence  established 
that  the  ceneral  part  of  the  tract  had  not  been  classified  and  priced,  and 
no  consent  had  been  given  to  sell  the  land  reserved  with  the  improve- 
ments, the  contract  was  not  a  completed  one,  and  appellees  could  only 
recover  5  per  cent  on  sales  actually  made  or  contracted  for  by  them. 
Appellant  assumes  that  these  points  did  not  meet  with  any  considera- 
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tion  at  the  hands  of  the  court,  but  they  were  thoroughly  considered  in 
the  first  instance,  and  have  again  been  considered,  and  the  court  is  still 
of  the  opinion  that  the  contention  is  without  merit.  We  do  not  think 
that  it  was  ever  contemplated  by  the  parties  to  the  contract  that  al- 
though nine-tenths  of  the  land  should  be  sold,  appellant  could  breach 
the  contract,  and  because  the  remaining  tenth  of  the  land  had  not  been 
classified  and  priced,  appellees  should  be  entitled  to  only  5  per  cent  on 
the  sales.  Such,  however,  would  be  the  legitimate  result  of  the  inter- 
pretation put  upon  the  contract  l)y  appellant.  The  testimony  showed 
that  appellees  had  surveyed  and  subdivided  over  half  of  the  land  and 
were  rapidly  seUing  it  off,  and  there  can  be  no  strength  in  the  argument 
that  the  contract  can  be  breached  and  nothing  but  a  5  per  cent  com- 
mission be  recovered  because  the  whole  of  the.  land  had  not  been  sur- 
veyed. There  is  no  clause  in  the  contract  that  contemplates  that  the 
whole  of  the  land  shall  be  laid  off,  platted,  and  surveyed  before  any 
portion  of  it  should  be  sold,  and  appellant  did  not  so  construe  it,  be- 
cause he  had  time  and  again  indorsed  the  acts  of  appellees  by  executing 
deeds  and  appropriating  benefits  arising  from  the  sale  of  different  tracts 
of  land. 

The  contract  can  not  be  held  to  be  incomplete  because  a  portion  of 
the  land  had  not  been  classified  and  priced.  Its  minimum  price  had 
been  fixed  by  the  contract,  and  while  it  is  provided  that  the  prices  must 
be  agreed  to  by  all  parties,  it  is  clearly  contemplated  that  the  minimum 
price  can  be  taken  by  appellees  after  a  reasonable  effort  to  get  more,  for 
it  is  provided:  '^But  the  minimum  price  shall  not  be  taken  until  a 
reasonable  effort  has  been  made  to  obtain  the  agreed  prices.*'  In  other 
words,  the  contract  gives  the  least  price  that  can  be  taken  and  provides 
that  an  "asking  price"  shall  be  agreed  on,  but  if  after  reasonable  effort 
appellees  fail  to  get  such  asking  price,  then  they  can  take  the  minimum 
price.  No  complaint  was  ever  made  that  all  the  land  had  not  been  sur- 
veyed and  classified,  but  the  excuQ^  made  for  breaching  the  contract 
are  on  other  grounds. 

.  We  are  of  the  opinion  that  if  no  minimum  price  had  been  named  and 
the  testimony  made  it  reasonably  certain  that  the  remaining  land  would 
have  been  sold  but  for  the  breach,  appellees  are  entitled  to  receive  their 
pro  rata  on  the  unsold  land  as  well  as  on  that  sold  and  contracted  to  be 
sold. 

What  has  been  said  does  not,  we  think,  apply  to  the  200  acres  reserved 
from  sale  with  the  improvements,  and  that  land  together  with  improve- 
ments will  be  eliminated  in  arriving  at  the  amount  of  damages,  for  if 
the  land  and  improvements  were  reserved  from  sale,  as  properly  con- 
tended by  appellant,  they  should  not  be  considered  in  arriving  at  the 
proper  sum  to  be  given  in  the  judgment.  The  basis  of  calculation  would 
then  be  3508  acres  of  valley  land  instead  of  3708,  and  1339  acres  of 
upland.  The  3508  acres  at  $12.30  per  acre  would  be  $43,148.40  and 
the  1339  acres  of  upland  at  $9.25  would  be  $12,385.75,  making  in  the 
aggregate  $55,534.15,  from  which  deduct  $8  an  acre  fdr  $38,776.    This 
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leftves  $16,758.15,  one^half  of  which,  lees  $600  expenses,  is  $7779.07, 
which  add^d  to  the  $2351  would  give  the  sum  of  $10,130.07. 

Appellees  baving  indicated  a  willingness  to  remit  the  sum  required 
by  the  court,  our  former  judgment  will  be  amended  so  as  to  deduct  a 
sum  sufficient  to  reduce  the  judgment  to  the  sum  above  ated,  and 

as  reduced  will  be  affirmed. 

.ffirmed. 

ON  SECOND  KOTION  FOB  REHEARING. 

If  the  theory  of  appellant  should  prevail,  appellees  might  have  sold 
the  whole  of  the  land  except  the  200  acres  on  which  the  improvements 
are  situated,  and  appellant  could  by  refusing  to  sell  that  prevent  ap« 
pellees  from  receiving  any  compensation  except  5  per  cent  on  the  sums 
realized  from  the  sale  of  the  other  land.  We  do  not  think  the  contract 
can  be  legitimately  so  construed.  It  may  be  that  the  200  acres  should 
be  included  in  the  estimate,  as  it  was  in  our  original  opinion,  but  it  is 
clear  that  if  they  are  so  included  the  value  of  the  improvements  should 
not  be  deducted.  They  were  not  included  in  the,  estimate  of  the  value 
of  the  land,  and  on  a  fair  estimate  should  not  be  deducted.  If  the  200 
acres  were  included,  the  damages  would  be  $429.25  in  excess  of  what 
our  judgment  gives  to  appellees. 

Since  writing  our  former  opinions,  our  attention  has  been  directed 
to  the  case  of  Wells  v.  National  Life  Association  of  Hartford,  53  Law- 
yer's Reports  Annotated,  1  to  112,  which  is  copiously  annotated,  and  the 
law  bearing  on  cases  of  this  character  is  fully  discussed.  On  pages  76 
to  78  are  found  notes  peculiarly  bearing  on  contracts  for  sale  of  real 
estate,  and  which  sustain  the  decision  of  this  court. 

The  mqtion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Theo.  Mumme  v.  Catherine  McClobkey. 

Decided  January  29,  1902. 

1.— Trespass  to  Try  Title— Trespasser— Possessioii—Hannless  Error. 

Where  in  trespass  to  try  title  against  a  mere  trespasser  prior  possession  of 
the  land  by  plaintiff  was  shown,  errors  in  relation  to  the  admission  in  evidence 
of  plaintiflTs  title  papers  were  harmless. 

H.— Tax  Title — ^Improvements  in  Good  Faith. 

A  tax  deed  made  on  a  sale  for  taxes  assessed  against  one  who  was  not  the 
owner  of  the  land  will  not  sustain  a  plea  of  improvements  in  good  faith,  even 
in  connection  with  proof  that  the  person  against  whom  the  taxes  were  assessed 
was  in  possession  of  the  land  and  rendered  it  for  taxes  and  the  tax  purchaser 
considered  him  the  owner. 

^.— Same — Subrogation— Reimbursement. 

Where  plaintiff  in  trespass  to  try  title  recovers  against  a  purchaser  of  the 
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land  at  a  void  tax  sale  the  defendant  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  State  for  the  taxes  paid,  nor  to  reimbursement  for  such  taxes  from 
plaintiff. 

Appeal  from  Atascosa.    Tried  below  before  Hon.  M.  F.  Lowe. 

T.  M,  West,  for  appellant. 

T.  F.  Shields,  for  appellee. 

NEILL,  Associate  Justice. — Action  of  trespass  to  try  title,  brought 
by  appellee  against  appellant,  to  recover  187  acres  out  of  an  original 
survey  of  640  acres.  No.  369,  originally  granted  to  Samuel  Swartwout, 
assignee,  and  for  damages.  From  a  judgment  in  favor  of  appellee  for 
the  recovery  of  the  premises  and  $120  damages  this  appeal  is  prose- 
cuted. 

The  undisputed  evidence  shows  that  Patrick  McCloskey  bought  the 
640-acre  survey,  of  which  the  land  in  controversy  is  a  part,  in  1872, 
and  with  his  wife  Catherine  (appellee)  immediately  went  into  posses- 
sion thereof.  Patrick  died  in  1889.  From  the  time  he  bought  up  to 
his  death  he  remained  in  possession  of  the  land,  and  in  1885  inclosed 
the  entire  tract  by  a  fence,  which  inclosure  has  been  continuously  main- 
tained to  the  present  time.  After  his  death  his  wife,  appellee,  con- 
tinued in  possession  and  actual  occupancy  of  the  premises  until  in  Feb- 
ruar}',  1900,  when  the  appellant,  without  her  consent,  entered  upon  and 
took  possession  of  the  part  of  the  survey  in  controversy.  It  appears 
from  the  pleadings  of  the  parties  that  appellant  went  in  possession  of 
the  land  under  a  sheriff^s  deed,  made  to  him  by  virtue  of  a  sale  under 
a  decree  of  foreclosure  of  an  alleged  lien  for  taxes  on  the  premises  ren- 
dered in  favor  of  the  State  against  one  James  McCloskey  by  the  District 
Court  of  Atascosa  County  on  the  4th  day  of  October,  1897.  The  ap- 
pellee was  neither  a  party  to  nor  had  any  notice  of  the  proceedings  in 
which  the  decree  was  rendered  under  which  appellant  purchased.  It 
does  not  appear  that  James  McCloskey,  against  whom  the  decree  was 
rendered,  ever  had  or  claimed  any  interest  in  the  land.  On  the  con- 
trary, it  is  shown  that  he  had  no  interest  or  claim  in  or  to  any  part  of 
it.  He  never  rendered  the  land  for  taxes  either  for  himself  or  anyone 
else.  But  it  is  indisputably  shown  from  the  evidence  that  the  appellee 
was  in  actual  possession  of  the  premises  when  the  decree  against  «fame& 
McCloskey  for  taxes  was  entered  as  well  as  when  the  land  was  sold  there- 
under and  entered  upon  by  appellant,  cultivating  and  claiming  the  same 
as  her  prope^tJ^  The  evidence  shows  that  during  the  time  possession 
of  the  premises  was  withheld  by  appellant  from  appellee  its  rental  value 
was  $120. 

Conclusions  of  Law, — 1.  As  proof  of  appellee's  prior  possession  en- 
titled her  to  recover  against  appellant,  who  is  a  mere  trespasser  (Lockett 
V.  Glenn,  65  Southwestern  Reporter,  482;  Watkins  v.  Smith,  81  Texas, 
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592)^  it  is  unnecessaTy  for  us  to  consider  any  of  the  assignments  of  error 
in  relation  to  the  admission  in  evidence  of  her  title  papers. 

2.  Had  the  judgment  rendered  in  favor  of  the  State  against  James 
McCloskey  foreclosing  the  lien  on  the  land^  the  deed  made  by  the  sheriff 
to  Mumme  by  virtue  of  the  sale  thereunder  and  the  writ  of  possession 
issued  after  the  sale  in  his  f avor^  been  admitted  in  evidence^  proof  in 
connection  with  such  documents^  that  James  McCloskey  held  possession 
of  the  land^  had  rendered  it  for  taxes^  and  that  appellant  considered 
McCloskey  its  owner^  would  not  have  relieved  him  from  the  attitude  of 
a  trespasser^  nor  have  supported  his  plea  of  improvements  in  good  faith. 

^^The  existence  of  good  faith  is  a  fact  to  be  established  by  evidence 
of  other  facts  tending  to  show  that  the  person  asserting  it  at  the  time 
he  made  improvements  on  the  land  believed  himself  to  be  the  owner  and 
had  grounds  for  such  belief  such  as  would  ordinarily  be  satisfactory  to 
one  unlearned  in  the  law  but  of  ordinary  intelligence,  after  having  made 
such  inquiry  as  the  law  presumes  every  person  desiring  to  buy  land  will 
make  as  an  ordinarily  prudent  man  for  his  own  protection  ought  to 
make."  Holstein  v.  Adams,  72  Texas,  490.  The  testimony  offered  would 
not  tend  to  disclose  title  or  semblance  of  title  in  appellant.  '^That  de- 
fendant Mumme  considered  James  McCloskey  the  owner  of  the  land/'  ap- 
pears to  be  the  sole  source  of  good  faith  on  which  he  relies.  This 
amounts  to  nothing.  Armstrong  v.  Oppenheimer,  84  Texas,  367. 
Therefore  the  court  did  not  err  in  refusing  to  admit  the  judgment,  deed, 
and  writ  of  possession  above  referred  to  in  evidence. 

3.  Appellant  being  being  a  stranger  to  the  title,  and  having  pur- 
chased at  a  void  tax  sale,  equity  will  not  subrogate  him  to  the  rights 
of  the  State  for  taxes  paid,  nor  entitle  him  to  be  reimbursed  by  the 
owner  in  a  suit  brought  by  her  to  recover  her  property.  McCormick  v. 
Edwards,  69  Texas,  106,  6  S.  W.  Kep.,  32;  Eustis  v.  City  of  Henrietta, 
90  Texas,  468,  39  S.  W.  Eep.,  667;  Broxson  v.  McDougal,  70  Texas,  64; 
Capt  V.  Stubbs,  68  Texas,  222;  Furche  v.  Mayer,  29  S.  W.  Rep.,  1099. 
Therefore  the  court  did  not  err  in  overruling  appellant's  special  excep- 
tion to  appellee's  petition,  nor  in  refusing  to  render  judgment  in  his 
favor  for  taxes  alleged  to  have  been  paid  by  him  on  the  land. 

There  is  no  error  requiring  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Affirmed* 
Writ  of  error  refused. 
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FIFTH  DISTRICT,  1902. 


GuLF^  Colorado  &  Santa  Fe  Ra^ilway  Company  v.  6.  B.  Milner. 

Decided  January  4,  1902. 

1. — ^Railway  Company — Signal  at  Croasinjsa— Negligence. 

The  blowing  of  the  whistle  for  a  public  crossing,  as  required  by  the  statute, 
will  be  negligence  where  it  causes  injury  to  one  near  the  track,  by  frightening 
his  horse  if  the  train  operatives  see  and  realize  the  danger  of  such  person  and 
can  refrain  from  giving  such  signal  with  proper  regard  to  the  safety  of  the  train 
and  of  persons  using  the  crossing. 

H.— Same — ^Evidence — ^Rea  Gestae. 

The  declaration  of  an  engineer,  made  immediately  after  blowing  the  whistle 
for  a  public  crossing  and  upon  his  attention  being  called  to  a  runaway  horse» 
that  he  had  not  seen  plaintiff  before  he  blew  the  whistle,  was  part  of  the  res 
gestae,  and  its  exclusion  reversible  error,  even  though  the  conductor  and  fire- 
man saw  plaintiff  before  the  whistle  was  blown. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
0.  T.  Plummer,  Special  Judge. 

Ramsey  &  Odell  and  J.  TT.  Terry,  for  appellant. 

J.  A.  Stamford  and  D.  M-.  WatTcins,  for  appellee, 

RAINEY,  Chief  Justice. — Appellee  sued  to  recover  of  appellant 
for  injuries  to  himself  and  buggy,  alleged  to  have  been  caused  by  his 
horse  taking  fright  at  the  blowing  of  a  whistle,  etc.,  of  one  of  the  de- 
fendants engines  in  the  city  of  Cleburne. 

The  evidence  shows  that  appellee  and  a  companion  were  in  a  buggy 
traveling  along  a  public  highway  near  defendant's  track,  and  at  a  point 
near  a  whistling  post  where  signals  were  required  by  statute  to  be  given 
in  approaching  a  crossing.  A  locomotive  engine  was  being  operated 
along  said  track  at  the  point  stated.  Signals  were  given,  which  fright- 
ened the  horse,  causing  him  to  run  away,  injuring  plaintiff  and  his 
buggy. 

Plaintiff  seeks  to  recover  on  the  theory  that  the  blowing  of  the  whistle 
was  negligence,  as  the  employes  of  defendant  saw  that  the  horse  was 
frightened,  and  they  should  have  refrained  from  sounding  the  signal 
under  the  circumstances.  Defendant  contends  that  the  signal  was  made 
in  obedience  to  the  requirement  of  the  statutes,  and  no  liability  exists 
therefor,  though  injury  may  have  resulted  therefrom. 

The  court  charged  the  jury,  on  this  phase  of  the  case,  that  if  the  horse 
was  frightened  by  the  signal  for  the  approach  to  the  crossijig,  it  "would 
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not  render  defendant  liable  for  the  injury,  unless  said  employes  and 
agents  of  defendant  saw  and  realized,  or  had  reasons  to  know  that  such 
noise  would  cause  fright  to  the  said  horse  and  probaWy  result  in  injury, 
and  the  burden  of  proving  such  knowledge  on  the  part  of  the  employes 
and  agents  of  defendant  blowing  such  whistle  is  upon  the  plaintiff/' 

We  are  of  the  opinion  that  this  charge  is  correct  in  the  absence  of 
some  fact  tending  to  show  that  injury  to  another  at  the  crossing  might 
have  resulted  by  the  failure  to  blow  the  whistle.  1  Elliott  on  Railroads^ 
par.  1264;  Railway  v.  Blan,  62  S.  W.  Rep.,  552.  The  remarks  of  the 
court  in  Railway  v.  Yarbrough,  39  Southwestern  Reporter,  1096,  are 
applicable  here,  viz:  "Even  though  there  was  occasion  for  blowing  the 
whistle,  still,  if  the  employe  saw  that  the  horse  would  be  frightened  by 
the  noise  and  he  could  desist  from  blowing  the  whistle  consistently  with 
his  duties  and  without  damage  to  the  master's  business,  it  would  be  the 
duty  of  the  servant  to  refrain  for  a  reasonable  time  from  blowing  the 
whistle  under  such  circumstances,  and  a  failure  to  so  desist  might 
properly  be  regarded  by  the  jury  as  negligence.'' 

The  object  of  the  statute  in  requiring  a  signal  to  be  given  on  a  train's 
approaching  the  crossing  was  evidently  intended  to  warn  those  who 
were  on  or  about  to  go  on  the  crossing  that  injury  might  be  prevented 
thereby,  and  this  requirement  should  never  be  disregarded  except  in 
cases  of  emergency  where  the  giving  of  the  signal  would  likely  cause 
injury.  When  the  life  of  a  person  is  imperiled  by  the  lawful  operation 
of  a  train,  and  the  danger  is  discovered  by  the  employes,  they  must 
use  all  the  means  at  their  command  to  avert  the  danger.  So,  in  a  case 
of  this  character,  if  the  employes  discover  the  danger,  they  must  desist 
from  blowing  the  whistle,  if  it  can  be  done  consistent  with  their  duty 
to  those  using  the  crossing.  Just  what  should  be  done  or  not  done  must 
be  controlled  by  the  particular  circumstances  surrounding  each  case. 
If  the  operatives  saw  that  the  giving  of  the  signal  was  liable  to  frighten 
plaintiff's  horse  and  thereby  cause  injury,  then  they  should  have  re- 
frained from  giving  it,  provided  they  could  have,  by  the  proper  operation 
of  the  train  for  the  safety  of  those  on  board  the  train,  protected  from 
harm  those  at  the  crossing. 

Appellant  complains  of  the  action  of  the  court  in  refusing  to  admit 
a  statement  of  the  engineer  made  at  the  time  of  the  accident  under  the 
following  circumstances,  as  shown  by  a  bill  of  exception  properly  re- 
served, to  wit:  '^aebel,  a  witness  for  the  defendant,  testified  that  he 
was  the  fireman  on  the  engine  upon  which  the  whistle  was  blown  which, 
it  is  claimed,  was  the  cause  of  the  injury  to  the  plaintiff  in  this  case; 
that  said  whistle  had  been  blown  by  the  engineer  on  said  engine  as  a 
signal  for  a  public  crossing,  and  that  after  said  whistle  was  blown  and 
plaintiffs'  horse  had  started  to  run,  he,  the  witness,  called  the  engineer's 
attention  thereto  by  remarking,  Took  yonder  at  the  runaway.'  That 
witness  was  then  asked  by  counsel  for  defendant  the  following  question : 
'What  did  the  engineer  say  when  you  called  his  attention  to  the  run- 
away?^    To  which  question  the  witness  would  have  replied  that  the 
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engineer  then  said^  in  effect^  that  he  had  not  seen  the  plaintiff  before 
he  blew  the  whistle.  The  said  question  was  asked  for  the  purpose  of 
showing  that  he  did  not  have  such  knowledge  at  the  time  the  whistle 
was  blown.  To  which  question  counsel  for  said  plaintiff  objected  upon 
the  grounds  that  it  would  be  hearsay  eyidence^  which  objection  was  sus- 
tained by  the  court."  This  statement  was  res  gestae^  and  the  court  erred 
in  not  admitting  it.  ,Bailway  v.  Anderson^  82  Tezas,  516;  Railway  v. 
Bryant,  54  S.  W.  Bep.,  364.  If  the  plaintiff  was  not  seen  by  the  em- 
ployes, no  liability  would  attach  under  the  circumstances.  It  was  there- 
fore a  material  inquiry,  and  no  legitimate  evidence  bearing  thereon 
should  have  been  excluded. 
For  the  error  stated  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

REHEARING. 

It  is  insisted  by  counsel  for  appellee  that  under  the  evidence  the  ex- 
clusion of  the  statement  made  by  the  engineer,  as  was  proposed  to  be 
shown  by  the  fireman,  was  immaterial,  as  the  evidence  shows  without 
contradiction  that  if  appellee  was  not  seen  by  the  engineer  when  the 
whistle  was  blown,  he  was  seen  by  the  conductor  and  fireman,  and  they 
were  in  a  position  to  have  prevented  the  blowing  of  the  whistle,  and 
their  failure  to  do  so  was  negligence  chargeable  to  the  appellant  It 
is  not  shown  by  the  evidence  who  had  control  of  the  operation  of  the 
engine,  what  was  the  duty  of  each  in  that  respect,  nor  whose  duty  it 
was  to  blow  the  whistle  at  the  post.  If  it  was  the  duty  of  the  engineer 
to  blow  the  whistle,  and  he  did  blow  it,  and  at  the  time  he  did  not  see 
appellee,  then  negligence  can  not  be  charged  to  him.  Nor  can  it  be 
said  as  a  matter  of  law  that  the  conductor  or  fireman  knew  that  the 
engineer  did  not  see  appellant,  and  if  they  did,  that  they  should  warn 
him  of  the  situation,  or  if  he  saw  appellee,  that  they  should  anticipate 
that  he  would  not  perform  his  duty,  but  instead,  blow  the  whistle,  if  the 
situation  required  him  to  refrain  from  doing  so.  The  evidence  leaves  it 
in  doubt  as  to  the  engineer  seeing  the  appellee.  Whether  the  engineer 
saw  appellee  is  important  in  determining  the  question  of  negligence  of 
the  employes,  and  we  can  not  tell  what  effect  the  admission  of  the  evi- 
dence excluded  would  have  produced  upon  the  jury. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
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George  W.  Neville  bt  al.  v.  R.  B.  Mitohell. 

Decided  January  25,  1902. 

l.—Niiiaaiice—DaiiiA8ss— Injury  to  Wife. 

Where  there  is  injury  to  the  wife  resulting  from  a  nuisance,  the  husband 
can  recover  damages  for  loss  of  the  society  and  comfort  of  his  wife  caused 
thereby. 

9.— ^Same— Medical  Szpenaea— Pleading. 

Where  plaintiff  seeks  to  recover  for  medical  expenses  for*  his  wife  and  his 
children,  made  sick  by  a  nuisance,  his  pleading  should  allege  the  sums  expended 
for  each,  and  that  such  expenses  were  reasonable  and  necessary. 

S.— Pleading  and  Proof— Demurrer— Harmless  Srror. 

Where  a  special  answer  pleads  matters  provable  under  a  general  denial,  and 
proof  of  such  matters  is  received,  error  in  sustaining  a  demurrer  to  such  special 
answer  is  harmless. 

4r-NQiaance — Sickness— Charge. 

Where  there  was  evidence  that  the  sickness  of  plaintiff's  wife  was  not  caused, 
but  only  prolonged,  by  the  nuisance,  the  charge  should  have  clearly  instructed 
that  plaintiff  was  not  entitled  to  dainages  for  the  entire  sickness,  but  only  for 
such  continuance  of  it. 

5.— ^Same — Conduct  of  a  Lawful  Businesa. 

Where  a  person,  though  engaged  in  a  lawful  business,  so  uses  his  property  or 
conducts  the  business  as  to  prejudice  the  rights  of  another  in  an  essential 
degree,  he  becomes  liable  to  the  party  injured. 

•.—Same— Independent  Cause»— Separate  Liability. 

Where  a  nuisance  is  caused  by  the  acts  of  several  persons  acting  separately 
and  independently  of  each  other,  each  is  responsible  only  to  the  eirtent  of  the 
injury  inflicted  by  his  own  wrong. 

7.— Charge— Preaenting  Defenses  Affirmatively. 

A  defendant  is  entitled  to  have  all  his  defenses  presented  affirmatively,  and 
it  is  error  for  the  court  not  to  do  so,  where  special  charges  are  requested  calling 
attention  to  the  omissions. 

Appeal  from  Hunt.    Tried  below  before  Hon.  H.  C.  Connor. 

Perkins,  Oilbert  &  Perkins,  for  appellants. 

Bennett  &  Jones,  for  appellee. 

RAINEY,  Chief  Justice. — Appelleee  sued  to  recover  of  appellants 
damages  for  building  and  operating  a  gin  plant  in  such  close  proximity 
to  his  residence  as  to  constitute  a  nuisance,  and  for  an  injunction  re- 
straining the  operation  thereof  where  located.  Appellee  alleged  in 
substance  that,  by  reason  of  the  construction  and  operation  of  said 
plant,  lint  and  dust  have  been  blown  into  his  house  and  his  cistern ;  the 
noise  of  its  operation  has  disturbed  his  family;  that  cotton  seed  have 
been  allowed  to  decay  and  emit  obnoxious  odors;  cattle  allowed  to 
tramp  the  ground  around  its  standpipe  or  water  tank,  which  leaked  or 
was  allowed  to  run  over;  and  that  from  these  causes  his  family  was 
made  sick,  was  deprived  of  the  comforts  of  his  wife^s  society,  and  in- 
curred medical  expenses  on  account  of  the  sickness  of  his  wife  and 
children. 
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Defendants  answered  by  general  and  special  demurrers,  general  de- 
nial, and  specially  various  grounds  as  defenses.  Upon  a  trial  plaintiff 
recovered  judgment  from  which  this  appeal  is  prosecuted. 

For  injury  to  the  wife  resulting  from  a  nuisance  the  husband  can 
recover  for  loss  of  the  society  and  comfort  of  his  wife  caused  thereby. 
Rogers  on  Dom.  Rel.,  Par.  269;  Hotel  Co.  v.  Cobb,  53  S.  W.  Sep.,  478. 
Theref  ore  the  trial  court  did  not  err  in  overruling  the  special  exception 
of  defendants  tq  the  allegations  in  plaintiff's  petition  seeking  a  recovery 
for  such  loss. 

The  plaintiff  having  sought  to  recover  for  medical  expenses  incurred 
for  both  wife  and  children,  the  better  practice  would  have  been  to  al- 
lege how  much  was  expended  for  the  wife  and  how  much  for  the  chil- 
dren, and  also  to  allege  that  such  expenses  were  necessary  and  that  the 
charges  therefor  were  reasonable.  Our  decisions  hold  that  proof  must 
be  made  that  such  charges  are  reasonable.  Wheeler  v.  Bailway,  91 
Texas,  360;  Railway  v.  Warren,  80  Texas,  567. 

A  demurrer  of  plaintiff  was  sustained  to  the  allegations  of  defend- 
ants' special  answer  to  the  effect  that  the  persons  who  came  to  the  gin 
for  the  purpose  of  unloading  cotton,  etc.,  were  law-abiding  citizens  and 
conducted  themselves  in  a  proper  and  lawful  manner.  Tliat  at  times 
there  had  been  mud  and  water  aroimd  said  gin  but  such  had  not  been 
caused  by  the  construction  and  operation  thereof,  but  because  of  the 
nature  of  the  soil  and  its  level  condition;  and  that  if  cows  were  around 
and  about  said  gin  at  times  it  was  not  at  all  unusual  in  that  community 
and  neighborhood,  as  most  people  kept  cows  and  permitted  them  to 
run  at  large. 

In  view  of  the  allegations  of  the  plaintiff's  petition  the  defendants 
under  their  general  denial  were  entitled  to  prove  the  matters  set  up  in 
said  answer.  The  record  shows  that  evidence  was  admitted  in  proof 
of  the  matter  set  up  in  the  answer,  hence  no  harm  resulted  to  defend- 
ants by  the  demurred  being  sustained. 

That  part  of  the  main  charge  applying  the  law  to  the  facts  is  com- 
plained of  by  appellant.  None  of  said  objections  are  vital,  yet  the 
charge  is  not  entirely  free  from  criticism,  in  that  it  is  somewhat  con- 
fusing in  not  clearly  instructing  the  jury  as  to  the  right  of  plaintiff 
to  recover  damages  in  case  they  should  believe  the  sickness  of  plain- 
tiff's wife  was  not  caused  by  the  nuisance  but  only  prolonged  thereby. 
There  was  some  evidence  tending  to  show  that  the  sickness  was  not 
caused  by  the  nuisance  but  that  it  was  only  prolonged  by  reason  thereof, 
and  it  is  possible  from  the  wording  of  the  charge  that  the  jury  may  have 
been  led  to  believe  that  plaintiff  was  entitled  to  all  damages  incurred  by 
reason  of  the  sickness,  though  they  may  have  believed  that  the  sickness 
was  only  prolonged  by  reason  thereof. 

The  evidence  showed  that  there  were  an  oil  mill,  a  com  sheller,  and  an- 
other gin  plant  close  to  plaintiff's  residence  but  not  so  near  as  defend- 
ants' gin,  which  plants  were  operated  by  similar  motive  power,  and 
made  similar  noises  and  in  other  respects  subject  to  other  objections 


1902.]  Neville  v.  Mitchell.  91 

made  by  plaintiff  to  defendants'  plant,  and  there  was  some  evidence 
tending  to  show  that  said  plants  contributed  to  the  injuries  complained 
of  by  plaintiff,  and  that  said  plants  were  operated  separately  and  inde- 
pendently and  in  no  way  connected  in  their  operation  with  defendants' 
plant. 

Defendants  asked  a  special  charge,  which  was  refused,  to  the  effect 
that  the  establishment  and  operation  of  a  gin  plant  is  a  lawful  avocation,, 
and  if  the  same  was  operated  in  the  usual  manner,  and  if  other  planta 
were  situated  near  and  operated  in  a  similar  maimer,  and  contributed 
to  the  injury,  etc.,  then  plaintiff  could  not  recover  unless  the  jury  should 
find  that  the  injury  was  caused  solely  by  the  operations  of  the  defend- 
ants^ plant;  and  further,  that  if  said  plants  contributed  during  a  por- 
tion of  the  time  lo  the  annoyance  of  plaintiff's  family,  etc.,  then  de- 
fendants could  in  no  event  be  held  responsible  for  the  noises  caused  by 
the  other  .plants. 

The  requested  charge  was  not  correct  as  written,  but  it  balled  the  at- 
tention of  the  court  to  an  issue  raised  by  the  evidence  as  to  the  extent 
of  defendants'  liability,  and  a  proper  charge  covering  this  phase  of  the 
case  should  have  been  given  by  the  court,  as  this  issue  was  not  touched 
upon  in  the  main  charge.  Kirby  v.  Estill,  75  Texas,  484;  Earle  v. 
Thomas,  14  Texas,  583;  Railway  v.  Hodge,  76  Texas,  90;  Freybe  v.  Tier- 
nan,  76  Texas,  286;  Railway  v.  Hill,  58  S.  W.  Rep.,  255;  Williams  v. 
Emberson,  55  S.  W.  Rep.,  595;  Railway  v.  Miles,  50  S.  W.  Rep.,  168. 

That  a  person  is  engaged  in  a  lawful  business  is  not  necessarily  a  de- 
fense to  an  action  for  a  nuisance.  Every  person  has  the  right  to  the 
reasonable  enjoyment  of  his  own  property  and  to  conduct  a  lawful 
business  so  long  as  he  does  not  violate  the  rights  of  others  in  an  essen- 
tial degree.  But  when  he  uses  his  property  or  conducts  his  business  in 
a  manner  prejudicial  to  the  rights  of  others  in  an  essential  degree  he 
becomes  liable  to  the  party  injured.     Wood  on  Nuis.,  2  ed.,  p.  1. 

What  conditions  create  a  nuisance  depends  upon  the  circumstancea 
of  each  particular  case.  What  would  be  lawful  and  reasonable  in  one 
locality  might  be  unlawful  and  a  nuisance  in  another.  Id.,  p.  2.  It 
would  have  been  error  for  the  court  to  have  charged  the  jury  that  be- 
cause *'the  establishment  and  operation  of  a  gin  plant  is  a  lawful  avoca- 
tion** and  because  the  other  plants  contributed  to  the  injury,  plaintiff 
could  not  recover.  But  the  other  paragraph  of  the  charge  embodied  a 
correct  principle  of  law  if  the  other  plants  were  operated  separate  from 
and  independent  of  defendants'  plant. 

Where  a  nuisance  results  from  the  acts  of  several  acting  separately 
and  independently  of  each  other,  each  is  responsible  only  to  the  extent 
of  the  injury  inflicted  by  his  own  wrong  and  can  be  assessed  only  for 
the  damages  caused  by  him.  Sloggy  v.  Dilworth,  38  Minn.,  179;  Peo- 
ple V.  Oakland  Water  Front  Co.,  118  Cal.,  234;  Martinowsky  v.  Han- 
nibal, 35  Mo.  App.,  70 ;  Wood  on  Nuis.,  2  ed.,  p.  831 ;  Chipman  v* 
Parker,  77  ^N.  Y.,  51. 
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A  defendant  is  entitled  to  have  all  his  defenses  afi^matively  pre- 
siented,  and  it  is  error  for  the  court  not  to  do  so  where  special  charges 
are  requested  calling  attention  to  the  omissions.  Railway  v.  McGlam* 
ory,  35  S.  W.  Rep.,  1058 ;  Railway  v.  Andrews,  78  Texas,  305.  The 
court  having  failed  in  this  particular  the  judgment  must  be  reversed. 

No  proof  was  made  that  the  amount  expended  for  medical  attention 
was  reasonable.  Appellee  proposes  to  enter  a  remittitur  for  this,  but  as 
the  judgment  must  be  reversed  for  other  errors  pointed  out,  an  offer  to 
remit  avails  him  nothing.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
Maggie  Matthews  et  al. 

Bedded  January  25,  1902. 

1.— Evidence— Expert  Teetimony— Railroad  Engineers. 

Whether  a  rapidly  moving  train,  on  striking  a  person  standing  or  walking 
on  the  track,  would  most  likely  throw  him  off  or  run  over  him,  is  a  question 
upon  which  expert  testimony  by  locomotive  engineers  is  admissible,  sinoe  it  lies 
peculiarly  within  theii'  knowledge  and  experience. 

9.— Same— Relevancy— Running  Over  Person  on  Track. 

Such  evidence  was  relevant  and  material  upon  an  issue  as  to  whether  the 
deceased,  who  was  run  over  by  a  train,  was  walking  on  the  track  or  lying  down 
upon  it  at  the  time  the  train  struck  him. 

3.— Same— Predicate— Objection  to  Be  Made  Below. 

That  a  proper  predicate  was  not  laid  for  the  introduction  of  expert  evidence 
is  an  objection  that  should  be  made  at  the  time  the  evidence  is  offered. 

4.— Negligence — City  Ordinance— Violation  by  Railroad. 

The  neglect  of  the  city  officials  to  enforce,  in  a  certain  part  of  the  dty,  an 
ordinance  regulating  the  rate  of  speed  at  which  trains  should  be  run,  did  not 
excuse  its  violation  there,  so  as  to  relieve  a  railway  company  from  liability 
for  personal  injury  caused  by  such  a  violation  at  a  point  where  it  permits  the 
public  to  use  the  track  as  a  highway. 

5.— Same— Knowledge  of  Ordinance. 

Such  violation  of  the  ordinance  as. to  the  rate  of  speed  is  negligence  warrant- 
ing a  recovery  for  personal  injury  caused  thereby,  and  that  t£d  injured  person 
did  not  know  of  the  ordinance  does  not  affect  the  matter. 

6.— Same— Ordinance  Not  Reasonable. 

Evidence  was  not  admissible  to  show  that  the  ordinance  was  unreasonable  in 
its  application  to  the  part  of  the  city  where  the  injurv  occurred,  the  place 
being  at  a  point  where  the  railway  company  had  permitted  the  use  of  the  track 
by  the  public  as  a  footway. 

7. — Same— -Intoxication— Charge. 

A  charge  requiring  a  finding  for  the  railway  company  if  deceased  was  intox- 
icated at  the  time  he  was  struck  by  the  train,  without  regard  to  whether  his 
intoxication  contributed  to  the  accident,  was  properly  refused. 

S.— Jury— Misconduct- New  TriaL 

It  was  ground  for  setting  aside  the  verdict  that  plaintiff's  brother,  who  was 
looking  after  the  case  for  her,  met  a  juror  pending  the  trial  and  had  a  private 
talk  with  him  apart,  and,  being  intimate  friends,  they  then  took  dinner  toother, 
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the  brother  oaying  for  both,  while  the  juror  paid  for  drinks  and  daars  for 
both,  although  they  both  testified  that  the  case  was  not  mentioned,  and  it  was 
shown  that  the  juror  bore  a  good  reputation. 

S.^-Mandate— Inability  to  Pay  Coats— Showing. 

A  party  owning  nonexempt  property  is  not  entitled  to  an  order  requiring 
the  clerk  to  issue  the  mandate  without  payment  of  the  costs  upon  a  showing 
that  she  had  not  the  money  with  which  to  pay  the  costs  and  can  not  give 
security  therefor,  and  has  unsuccessfully  tried  to  borrow  it  on  such  prop^y^ 
where  it  does  not  appear  that  she  has  attempted  to  sell  the  property,  or  that 
it  is  impossible  for  her  to  do  so. 

Error  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 

J.  W.  Terry,  Ckas.  K.  Lee,  and  Cvlver  &  Hay,  for  appellant. 

Wolfe,  Hare  dc  Semple,  for  appellees. 

TEMPLETON,  Associate  Justice. — The  defendants  in  error,  who 
are  the  wife  and  minor  children  of  J.  L.  Matthews,  deceased,  brought 
this  suit  to  recover  the  damages  sustained  by  them  on  account  of  his 
death,  which  it  was  alleged  was  occasioned  by  the  negligence  of  the 
plaintiff  in  error.  On  a  trial  before  a  jury  they  obtained  judgment  for 
$10,000. 

A  little  after  6  o'clock  in  the  morning  of  May  8,  1899,  a  north-bound 
freight  train  of  the  plaintiff  in  error  ran  over  a  man  who  afterwards 
proved  to  be  the  said  J.  L.  Matthews.  The  man  was  dead  when  found 
a  few  minutes  later.  There  were  no  eyewitnesses  to  the  accident  except 
the  engineer  and  fireman  of  the  train.  The  accident  occurred  within 
the  limits  of  the  city  of  Fort  Worth  and  near  the  northern  boundary 
thereof. 

Matthews  had  been  doing  some  grading  on  the  road  of  plaintiff  in 
error  near  Cleburne,  and  owned  a  grading  outfit,  consisting  of  the  nec- 
essary teams  and«tools.  He  quit  work,  and^  leaving  his  outfit  at  Cle- 
burne, went  to  Fort  Worth  on  the  day  before  his  death,  in  company 
with  one  Turner.  He  went  there  expecting  to  get  work  at  a  gravel  pit, 
or  from  the  Texas  &  Pecific  Railway  Company.  One  of  his  employes 
was  to  bring  the  grading  outfit  across  the  country  to  Fort  Worth  and 
meet  Matthews  at  a  certain  point  on  Main  street  about  3  o'clock  p.  m. 
on  May  8th. 

Matthews  and  Turner  separated  about  10  o^clock  p.  m.  on  May  7th 
at  a  lodging  house  on  Main  street  where  Matthews  was  stopping,  agree- 
to  meet  at  7  o^clock  next  morning  on  Front  street,  near  the  Union  depot, 
in  the  southern  part  of  the  city,  for  the  purpose  of  going  to  look  for  a 
camping  place  for  the  grading  outfit.  It  appears  from  the  testimony 
of  a  clerk  of  the  lodging  house  that,  some  time  between  10  and  1  o'clock 
that  night  Matthews,  after  engaging  a  bed,  left  the  lodging  house,  say- 
ing that  he  would  be  back  in  about  an  hour.  He  did  not  return,  how- 
ever, and  his  whereabouts  from  that  time  imtil  the  accident  occurred 
were  not  shown.    He  was  somewhat  intoxicated  when  he  left  the  lodg- 
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ing  house,  the  evidence  being  uncertain  as  to'  what  extent.  He  was 
shown  to  be  a  man  who  sometimes  drank  to  excess. 

It  was  the  theory  of  the  defendants  in  error  that  Matthews  had 
learned  of  a  noted  and  generally  used  camping  ground  which  was  lo- 
cated a  short  distance  north  of  the  place  where  the  accident  occurred, 
and  that  he  was  on  his  way  to  look  at  the  same,  and  that  while  he  was 
walking  along  the  track  he  was  overtaken  and  run  down  by  the  train. 
It  was  shown  by  the  testimony  of  one  witness  that  a  man  answering 
the  general  description  of  Matthews  passed  down  the  track  a  little  ahead 
of  the  train. 

It  was  the  theory  of  the  plaintiff  in  error  that  Matthews  was  drunk, 
and  that  while  going  about  the  city  in  that  condition  he  became  lost  and 
wandered  upon  the  track  and  fell  or  laid  down,  or  was  assaulted  and 
robbed  and  his  body  left  there  by  his  assailant.  The  engineer  and  fire- 
man testified  that  they  were  keeping  a  sharp  lookout  and  saw  and  ran 
over  an  object  lying  on  the  track,  but  did  not  know  that  it  was  a  man 
until'  afterwards,  though  they  thought  it  might  be  a  man.  The  weather 
was  very  foggy  that  morning,  and  they  testified  that  on  account  of  the 
fog  they  did  not  discover  the  object  until  they  were  almost  upon  it  and 
could  not  be  sure  what  it  was.  There  was  an  attempt  made  to  impeach 
the  engineer  by  testimony  showing  that  he  had  made  statements  which 
conflicted  in  some  respects  with  the  testimony  delivered  by  him  on  the 
trial.  There  was  evidence  to  the  effect  that  the  body  was  warm  when 
found,  and  that  fresh  blood  was  flowing  from  it. 

The  court  instructed  the  jury  to  find  for  the  defendant  if  they  be- 
lieved that  Matthews  was  lying  on  the  track  when  he  was  struck  by  the 
train,  and  authorized  a  recovery  by  the  plaintiffs  only  in  the  event  that 
the  jury  believed  that  Matthews  was  struck  and  killed  while  walking 
along  the  track. 

The  plaintiff  in  error  offered  to  prove  by  one  Gumpert  that  he  was 
a  locomotive  engineer  of  thirteen  years*  experience  and  had  frequently 
run  over  animals  when  the  same  were  walking,  standing,  and  lying  on 
the  track,  and  had  run  over  persons  when  they  were  walking  and  lying 
on  the  track;  that  his  experience  as  an  engineer  was  that  in  99  cases 
out  of  100  a  person  or  animal  walking  or  standing  on  the  track  would 
not  be  run  over,  but  that  the  cow-catcher  would  throw  them  off  the 
track ;  that  this  is  particularly  true  as  to  a  train  running  twenty-five  or 
thirty  miles  an  hour  or  at  a  rapid  rate  of  speed ;  that  in  his  opinion  the 
chances  are  99  in  100  that  if  the  train  ran  over  a  man  on  tiie  track  he 
was  lying  down  on  it  when  he  was  struck.  The  evidence  in  this  case 
showed  conclusively  that  Matthews  was  run  over  on  the  track,  and  that 
the  train  was  running  at  a  speed  of  twenty-five  or  thirty  miles  per  hour 
when  it  struck  him.  The  testimony  of  Gumpert  was  objected  to  on  the 
groimds  that  it  was  immaterial  and  irrelevant  and  called  for  his  opin- 
ion on  a  question  upon  which  he  was  not  entitled  to  express  an  opinion, 
the  question  not  being  a  proper  one  for  expert  testimony.  The  objec- 
tion was  sustained  and  the  evidence  excluded.    The  plaintiff  in  error 
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offered  to  make  the  same  proof  by  six  other  experienced  engin^rs^  but 
the  same  objections  were  made  to  their  evidence  with  like  result. 

It  is  clear  that  the  proposed  testimony  was  neither  immaterial  nor 
irrelevant.  The  remaining  objection  that  the  question  was  not  a  proper 
one  for  expert  testimony  requires  more  serious  consideration.  The  gen- 
eral rule  relating  to  the  admissibility  of  such  evidence  is  thus  stated 
by  Mr.  Lawson:  **Every  employment  which  has  a  particular  class  de- 
voted to  its  pursuit  is  an  art  or  trade,  and  persons  instructed  therein 
by  study  or  experience  may  give  their  opinion.'*  This  language  was 
quoted  with  approval  in  Railway  v.  Thompson,  75  Texas,  601,  and  it 
was  there  held  that  the  business  of  railroading  comes  sufficiently  within 
the  rule  to  make  the  opinions  of  those  engaged  in  it  admissible.  This, 
of  course,  does  not  mean  that  an  experienced  railroad  man  may  give  his 
opinion  as  to  any  and  every  matter  connected  with  the  business.  The 
general  rule  just  stated  is  qualified  by  another  rule  which  limits  the 
testimony  of  the  expert  to  such  matters  as  require  technical  knowledge 
to  understand.  Lawson  on  Exp.  Ev.,  rule  37.  If  the  uninitiated  and 
inexperienced  person  can  reach  a  satisfactory  conclusion  upon  the  point 
in  question  when  the  facts  upon  which  the  conclusion  is  to  be  based 
have  been  established,  then  the  opinion  of  the  expert  is  not  admissible. 
But  if  the  conclusion  can  be  drawn  only  by  one  having  special  knowl- 
edge or  experience  in  that  line  of  business,  the  opinion  of  the  special- 
ist is  admissible. 

In  this  case,  one  of  the  vital  questions  in  issue  was  whether,  when 
Matthews  was  struck  by  the  train,  he  was  standing  up  or  lying  down. 
The  defendant  proved,  by  two  witnesses  that  he  was  lying  down.  The 
plaintiffs  introduced  evidence  tending  to  show  that  he  was  standing  up, 
and  attempted  to  impeach  one  of  the  defendant's  witnesses.  It  was 
conclusively  shown  that  the  entire  train  passed  over  the  dead  man.  It, 
as  contended  by  the  plaintiflb,  the  testimony  introduced  by  the  defend- 
ant on  this  issue  was  false,  then  the  position  of  Matthews  at  the  time  he 
was  struck  was  unexplained,  except  by  circumstances.  Thereupon  the 
question  arose  whether,  if  Matthews  was  standing  up  when  struck,  he 
would  have  been  thrown  from  the  track  and  not  run  over.  The  de- 
fendant offered  to  prove  by  engineers  that  in  their  opinion,  based  upon 
long  experience,  a  man  or  animal  struck  while  standing  on  the  track 
would  almost  invariably  be  thrown  from  the  track  and  not  run  over. 
The  objection  of  the  plaintiffs  was,  in  effect,  that  the  jurors  were  as 
competent  as  the  engineers  to  decide  whether  such  was  tiie  fact.  This 
objection  carries  with  it  the  idea  that  the  effect  of  a  train  striking  a 
person  or  animal  standing  or  lying  on  the  track  is  a  matter  of  common 
knowledge,  and  that  the  special  knowledge  and  experience  of  the  engi- 
neer is  not  needed  to  solve  the  question.  It  seems  absolutely  certain  that 
this  proposition  is  unsound.  Suppose  the  object  struck  is  standing  on 
the  track.  Will  it  be  thrown  directly  off?  Will  it  be  thrown  forward 
and  fall  on  the  track  ?  Will  it  be  thrown  upward  and  fall  on  the  cow- 
catcher, and  if  so,  will  it  fall,  or  be  thrown  off  in  front  or  to  one  side  ? 
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One  not  learned  in  the  sciences  involving  the  action  of  physical  forces 
and  not  experienced  in  watching  the  result  of  snch  action  might  specu- 
late upon  these  questions,  but  the  difficulty  of  his  reaching  a  satisfactory 
conclusion  upon  them  is  apparent.  On  the  other  hand,  the  experienced 
engineer,  who  has  witnessed  many  such  events,  is  in  a  position  to  speak 
with  some  degree  of  authority  in  these  respects.  If  he  is  qualified  to 
speak,  and  the  jury  believes  that  his  opinion  is  fairly  and  truly  given, 
his  t^timony  would  aid  them  in  arriving  at  a  conclusion.  In  view  of 
the  evidence  in  this  case  we  tiiink  that  the  testimony  of  the  engineers 
shotdd  have  been  admitted,  and  that  it  was  material  error  to  exclude  it. 
This  conclusion  is  clearly  in  accord  with  the  rules  of  law  governing  the 
admission  of  such  evidence,  and  is  in  line  with  the  decision  in  Cooper 
V.  Bailway,  44  Iowa,  141,  where  it  was  held  that  an  engineer  might 
give  his  opinion  as  to  what  would  be  the  effect  of  a  backing  train  strik- 
ing a  cow  standing  on  the  track. 

The  defendants  in  error  suggest  in  their  brief  that  the  proper  predi- 
cate was  not  laid.  This  objection  was  not  urged  when  the  testimony 
was  offered,  and  we  are  not  called  upon  to  consider  it.  But  even  had 
the  objection  been  interposed  at  the  proper  time  it  is  by  no  means  clear 
that  it  would  have  been  well  taken.  According  to  the  theory  of  the  de- 
fendants in  error  the  position  of  Matthews'  at  the  time  he  was  struck 
was  wholly  unexplained,  except  that  it  was  their  contention  that  he  was 
either  walking  or  standing  on  the  track.  The  hypothetical  questions 
asked  were,  therefore,  necessarily  general  in  their  nature,  and  defend- 
ants in  error  could  not  complain  that  they  were  framed  to  meet  the  case 
presented  by  their  contention.  A  substantial  sipiilarity  of  conditions 
should,  however,  be  shown  by  the  predicate  testimony. 

The  plaintiff  in  error  had  fenced  its  track  at  the  place  of  the  accident, 
the  fence  extending  north  beyond  the  city  limits.  The  train  had  passed 
the  last  crossing  within  the  city.  A  wiliiess  testified  that  the  fence  was 
broken  so  that  people  could  and  did  pass  through.  How  long  the  fence 
had  been  in  that  condition,  and  whether  the  company  knew  that  fact, 
was  not  shown.  The  company  had  issued  notices  warning  the  public 
to  keep  off  its  tracks  and  groimds,  which  notices  had  been  posted  at  vari- 
ous places  along  its  line  of  road.  The  nearest  place  to  the  scene  of  the 
accident  where  such  notice  was  posted  was  at  the  depot  in  the  southern 
part  of  the  city,  about  one  and  a  half  or  two  miles  from  the  point  where 
Matthews  was  struck.  There  was  testimony  to  the  effect  that  the  track 
at  the  place  of  the  accident  had  been  commonly  and  habitually  used  by 
the  public  for  a  long  time,  to  such  extent  and  so  openly  and  notoriously 
that  the  company  either  knew  or  should  have  known  of  such  use.  It 
was  not  shown  that  the  company  actually  consented  to  the  use  of  its 
track,  but  the  evidence  suggests  the  theory  that  it  acquiesced  therein. 

It  was  made  a  misdemeanor  by  the  ordinances  of  the  city  of  Fort 
Worth  to  run  a  train  within  the  limits  of  the  city  at  a  rate  of  speed 
greater  than  six  miles  per  hour,  or  without  continually  ringing  the  belL 
The  evidence  is  conclusive  that  the  train  was  run  at  a  much  greater 
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rate  of  speed  than  six  miles  per  hour  and  was  conflicting  as  to  whether 
the  bell  was  ringing. 

The  court  instructed  the  jury  that  if  the  track  at  the  point  of  the  ac- 
cident was  commonly  and  habitually  used  by  the  public  as  a  footway 
and  the  company  knew  and  acquiesced  in  such  use^  and  if  Matthews 
was  struck  and  killed  while  walking  on  the  track,  and  if  the  train  was 
run  in  violation  of  the  ordinances  of  the  city  relating  to  Qie  matter  of 
speed  or  the  ringing  of  the  bell,  and  if  the  excessive  speed  or  the  fail- 
ure to  ring  the  bell  was  the  cause  of  the  accident,  then  the  plaintiffs 
were  entitled  to  recover.  The  plaintiff  in  error  objects  to  this  charge 
on  the  ground  that,  under  the  facts  shown,  the  ordinances  were  not  ap- 
plicable to  such  places  as  that  where  the  accident  occurred,  and  that  in 
respect  to  such  places  they  were  unreasonable  and  void.  It  also  offered 
testimony,  which  was  excluded,  "for  the  purpose  of  showing  that  the  ordi- 
nances had  never  been  enforced  at  the  place  of  the  accident,  and  that 
the  oflBcers  of  the  law  who  were  charged  with  the  enforcement  thereof 
had  recognized  the  right  of  the  plaintiff  in  error  to  disregard  the  same. 
We  are  of  opinion  that  the  objections  of  the  plaintiff  in  error  are  not 
well  taken.  As  criminal  statutes,  the  ordinances  were  operative  in  all 
parts  of  the  city,  and  the  fact,  if  it  be  a  fact,  that  the  city  officers  neg- 
lected to  enforce  ,them,  or  even  connived  at  the  violation  tiiereof ,  would 
not  excuse  any  infringement  of  the  same.  The  object  of  the  ordinances 
are  manifest.  In  cities  like  Port  Worth  it  is  dangerous  to  human  life 
to  operate  railway  trains  at  a  rapid  rate  of  speed  or  without  proper 
warning  signals,  and  the  ordinances  were  adopted  to  protect  the  public 
against  the  danger.  Any  member  of  the  public  lawfully  upon  the  track 
of  a  railway  company,  within  the  city  limits,  would  be  entitled  to  the 
benefit  of  the  ordinances,  and  as  to  such  person  a  violation  of  such 
ordinances  would  be  negligence  on  the  part  of  the  company.  Whether 
the  company  would  owe  a  duty  to  a  trespasser  not  to  violate  the  ordi- 
nances is  a  question  which  is  not  before  us  for  decision.  If,  as  sub- 
mitted in  the  charge  under  consideration,  the  track  of  the  plaintiff  in 
error  at  the  point  of  the  accident  was  commonly  and  habitually  used 
by  the  public  as  a  footway  with  the  knowledge  and  acquiescence  of  the 
company,  then  Matthews  was  rightfully  upon  the  track,  and  the  same 
reason  existed  why  the  ordinances  should  be  applied  at  such  place  as  at 
crossings  down  town.  Neither  would  the  fact,  if  it  was  a  fact,  that 
Matthews  did  not  know  of  the  ordinances,  change  the  duty  which  the 
company  owed  to  him,  as  a  member  of  the  public,  to  observe  the  laws 
which  tiie  city  had  enacted  for  the  protection  of  the  public.  The  tes- 
timony offered  by  plaintiff  in  error  tending  to  show  how  trains  were 
customarily  operated  at  such  places  and  the  cost  and  practicability  of 
operating  them  at  such  places  in  the  manner  required  by  said  ordi- 
nances, and  that  the  ordinances  were  unreasonable,  was  not  admissible 
on  the  issue  here  considered.  If  it  was  burdensome  to  plaintiff  in  error 
to  comply  with  the  ordinances  at  the  point  where  the  accident  took 
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place^  it  had  voluntarily  aasiuned  the  same  by  assenting  to  the  use  of 
the  track  at  that  point  by  the  public. 

It  was  made  a  misdemeanor  by  the  ordinance  of  the  city  for  any 
person  to  trespass  upon  the  premises  of  another  without  his  consent. 
The  plaintiff  in  error  insists  that  Matthews  was  a  trespasser^  because 
he  was  upon  the  track  in  violation  of  this  ordinance.  If  plaintiff  in 
error  acquiesced  in  the  use  of  its  track  at  that  point  by  the  public  the 
ordinance  would  not  apply^  for  in  such  case  Matthews  was  not  a  tres- 
passer. 

The  special  charges  asked  by  the  plaintiff  in  error  on  the  issue  con- 
cerning the  intoxication  of  Matthews  were  properly  ref  used,  as  the  same 
required  a  finding  for  the  defendant  if  Matthews  was  intoxicated,  with- 
out regard  to  whether  his  intoxication  contributed  to  the  accident. 

Pending  the  trial  of  this  case  in  the  District  Court,  one  of  the  jurors, 
who  was  afterwards  selected  as  foreman  of  the  jury,  and  J.  W.  Wooeley, 
whose  mother  was  a  sister  of  J.  L.  Matthews,  met  during  a  recess  of  the 
court.  The  juror  set  up  the  drinks  to  Woosley.  They  then  had  dinner 
together,  Woosley  paying  therefor.  After  dinner  the  juror  bought 
cigars  for  both.  They  had  a  private  conversation  on  the  streets,  which 
lasted  several  minutes.  Woosley  was  looking  after  and  managing  the 
case  for  Mrs.  Matthews.  He  employed  the  attorneys  for  the  plaintiffs 
and  went  to  Fort  Worth  to  look  up  testimony.  He  boarded  at  the  same 
hotel  with  Mrs.  Matthews  during  the  trial.  Woosley  and  the  said  juror 
lived  at  Whitewright,  where  they  were  in  business.  They  were  intimate 
friends.  They  testified  that  the  case  was  not  mentioned;  that  their 
meeting  was  accidental  and  that  their  conversation  was  of  a  purely 
social  nature.  The  juror  bore  a  good  reputation.  These  facts  were 
shown  on  the  hearing  of  defendants  motion  for  a  new  trial  and  were 
insisted  upon  as  a  reason  why  the  motion  should  be  granted.  We  are 
of  opinion  that  the  point  was  well  made,  and  that  the  trial  court  erred 
in  not  sustaining  the  motion  upon  that  ground. 

The  importance  of  guarding  a  jury  engaged  in  the  trial  of  a  cause 
from  improper  influences  is  too  well  understood  to  require  argument. 
While  Woosley  was  not  a  party  to  this  suit  and  had  no  pecuniary  in- 
terest in  it,  his  connection  with  the  case  was  such  that  it  was  manifest 
impropriety  for  a  juror  to  exchange  courtesies  with  him.  The  juror 
may  have  been  entirely  innocent  of  any  wrong  intention,  and  it  is  even 
possible  that  the  eating,  drinking,  smoking,  and  social  intercourse  with 
the  kinsman  and  manager  of  the  plaintiffs  did  not  affect  his  verdict. 
However,  such  conduct  was  reasonably  calculated  to  do  so,  and  may 
have  done  so  without  the  juror  knowing  it.  No  matter  how  innocent 
the  parties  may  have  been,  their  conduct  was  improper,  and  it  is  impos- 
sible to  say  that  injury  to  the  defendant  did  not  result  from  it.  The 
only  safe  rule  to  adopt  upon  a  question  like  this  is  to  require  of  the 
jurors  and  interested  parties  such  circumspection  as  will  prevent  all 
suspicion  of  improper  influence.     The  jurors  and  parties  should  keep 
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strictly  aloof  from  each  other  pending  the  trials  and  if  they  do  not,  but 
meet  under  circumstances  from  which  injury  to  the  other  party  may  be 
reasonably  apprehended,  a  verdict  for  the  party  engaging  in  intercourse 
with  the  juror  can  not  be  sustained.  Such  a  transaction  is  incapable 
of  explanation.  If  parties  were  permitted  to  excuse  improper  conduct 
of  this  character  on  the  ground  that  no  wrong  was  intended  and  prob« 
ably  no  injury  was  done,  it  would  be  impossible  to  draw  the  line  any- 
where short  of  absolute  corruption.  We  are  imwilling  to  lend  encour- 
agement to  practices  which,  if  tolerated,  would  undermine  the  purity 
and  efficiency  of  our  jury  system. 

The  authorities  bearing  on  this  question  are  numerous  and  somewhat 
conflicting.  In  Marshall  v.  Watson,  40  Southwestern  Reporter,  352, 
the  authorities  upon  which  our  conclusion  is  based  are  collated  and  re- 
viewed. We  concur  in  the  views  there  expressed,  and  have  found  no 
Texas  case  which  announces  a  different  rule. 

It  is  impracticable  and  imnecessary  to  discuss  the  many  assignments 
of  error  presented.  For  the  errors  indicated  above,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

At  a  former  day  of  this  term  the  judgment  herein  was  reversed  and 
the  cause  remanded.  66  S.  W.  Rep.,  688.  The  appellee  Mrs.  Maggie 
Matthews  thereupon  filed  her  affidavit  to  the  effect  that  she  was  unable 
to  pay  the  costs  which  had  accrued  in  this  court,  or  to  give  security 
therefor,  and  asked  that  the  clerk  be  required  to  issue  mandate  without 
her  being  compelled  to  pay  such  costs.  Appellant  contested  the  motion 
and  filed  affidavits  in  support  of  its  contest.  The  motion  was  sustained 
and  appellant  has  filed  a  motion  for  rehearing. 

It  appears  that  Mrs.  Matthews  and  her  deceased  husband  owned  a 
homestead  and  other  exempt  property.  In  addition,  they  owned  a  lot 
in  Mineola,  now  worth  at  least  $300,  and  a  lot  in  Abilene,  now  worth  at 
least  $150.  The  lots  are  now  owned  by  Mrs.  Matthews  and  the  other 
appellees,  who  are  the  children  and  heirs  of  their  deceased  father.  It 
is  shown  that  Mrs.  Matthews  has  not  the  money  to  pay  the  costs,  and 
that  she  can  not  give  security  therefor.  She  has  tried  and  failed  to 
borrow  the  money  with  which  to  pay  the  costs,  offering  the  lots  as  secur- 
ity. It  does  not  appear,  however,  that  the  lots  can  not  be  sold.  It  is 
clear  that  the  lots  could  be  disposed  of  at  some  price.  She  could  un- 
questionably make  title  to  her  undivided  one-half  interest  therein.  We 
are  of  opinion  that  when  a  party  is  shown  to  have  property  not  exempt 
from  forced  sale,  it  is  his  duty  to  make  disposition  of  it  and  apply  the 
proceeds  on  the  costs,  and  that  until  this  has  been  done  it  can  not  be 
held  that  he  is  unable  to  pay  the  costs.  Of  course,  if,  after  the  property 
has  been  exhausted,  any  part  of  the  costs  remains  unpaid^  the  motioa 
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to  issue  mandate  might  be  renewed.     Pendley  v.  Berry,  3  Texas  Ct. 
Bep.,  296. 

We  conclude  that  the  motion  for  rehearing  should  be  granted,  and  the 
motion  to  require  the  clerk  to  issue  mandate  without  the  costs  being 
paid  should  be  overruled,  and  it  is  so  ordered. 


J.  R.  Harrington  et  al.  v.  H.  B.  Glaflin  &  Co. 

Decided  January  4,  1902. 

1. — Notes— Default  as  Maturity— Election  of  Holder— Limitations. 

Where  each  of  a  series  of  notes  stipulated  that  a  failure  to  pay  it  should, 
at  the  election  of  the  holder,  mature  all  the  notes,  the  failure  to  pay  the  first 
note  did  not  of  itself  mature  the  others,  but  the  filing  of  suit  on  all  the  notes, 
after  default  in  payment  of  the  first,  matured  them  all,  and  where  such  suit  was 
dismissed  and  another  suit  was  brought  on  the  second  and  subsequent  notes 
within  four  years  after  the  filing  of  the  first  suit,  limitation  was  not  a  bar 
thereto. 

S.— Fraud- l88ne»— Deed  or  Mortgage. 

Where  the  jury  in  answer  to  the  special  issues  submitted  found  that  defend- 
ant's wife  was  induced  to  sign  the  conveyance  of  homestead  property  in  ques- 
tion by  his  representations  that  he  could  thereby  pay  off  ^1  his  debts  and 
buy  the  property  back  at  a  profit,  that  but  for  this  she  would  not  have  signed^ 
and  that  defendant  was  requested  by  the  plaintiffs  to  secure  his  wife's  signature 
to  the  conveyance,  this  did  not  show  that  defendant  and  his  wife  were  induced 
to  execute  the  conveyance  by  fraud,  the  jury  having  further  found  that  the 
conveyance  was  an  absolute  deed  and  not  a  mortgage. 

8.— Evidence— Impeachment — Collateral  Matter. 

A  witness  can  not  be  impeached  by  a  single  transaction  tending  to  show  a 
want  of  integrity  on  his  part  where  such  transaction  is  not  material  to  any 
issue  in  the  case. 

4.— Same — Notary— Explanation  of  Deed  to  Wife. 

Where  defendant's  wife  testified  that  she  would  not  have  executed  the  deed 
had  she  *kncwn  or  believed  it  was  an  absolute  conveyance,  testimony  by  the 
notarv  who  took  the  wife's  acknowledgment  was  admissible  in  rebuttal  to  show 
that  ne  explained  the  instrument  to  her,  informing  her  that  it  was  an  absolute 
deed,  and  that  she  seemed  to  understand. 

Appeal  from  Hill.    Tried  below  before  Hon.  William  Poindexter. 

Jo  Abbott  and  A.  P.  McKinnon,  for  appellants. 

B.  D.  Tarlton  and  W,  C.  Morrow^  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  of  Hill  County,  Texas,  on  the  24th  day  of  April,  1894, 
on  five  promissory  notes  executed  by  J.  R.  Harrington  to  A.  J.  Soloman 
and  M.  N.  Rosenthal,  or  order,  on  the  26th  day  of  February,  1889.  The 
first  note,  for  the  sum  of  $947.70,  was  due  November  15,  1889;  the 
other  four  notes,  each  for  the  sum  of  $947.71,  matured  respectively 
November  15,  1890,  1891,  1892,  and  1893,  each  drawing  10  per  cent 
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interest  from  maturity^  and  10  per  cent  attorney  fees,  etc.  Said  five 
notes  purport  on  their  face  to  have  been  given  in  consideration  of  200 
acres  of  land  situated  in  Hill  County^  Tezas^  the  land  being  fully  de- 
scribed in  H.  B.  Claflin  &  Cc's  first  amended  petition. 

Defendants  plead,  first,  that  the  notes  sued  on  were  barred  by  the 
four  years  statute  of  limitation.  Second,  that  the  200  acres  of  land 
described  in  the  plaintifE's  amended  petition  was  their  homestead. 
Third,  that  the  deed  of  February  20,  1889,  from  Harrington  and  wife 
to  Soloman  and  Rosenthal  was  not  intended  as  an  absolute  conveyance, 
but  as  a  mortgage  to  secure  an  existing  debt.  Fourth,  that  the  execu- 
tion of  said  deed  by  Mrs.  Harrington  was  procured  by  fraud  and  deceit 
practiced  upon  her  by  her  husband  and  Hosenthal.  Fifth,  that  J.  B. 
Harrington  was  a  very  old  man,  and  that  he  was  misled,  deceived  and 
overreached,  by  false  and  fraudulent  representations  of  Rosenthal. 

On  the  trial  the  jury  returned  answers  to  special  issues,  on  which  the 
Kjourt  rendered  a  judgment  for  Claflin  &  Co.  for  $7515.87,  and  a  decree 
foreclosing  the  lien  on  the  200  acres  of  land,  from  which  judgment  this 
appeal  is  prosecuted. 

The  court  submitted  the  case  to  the  jury  on  special  issues.  The  fol- 
lowing are  the  questions  submitted  and  the  answers  of  the  jury: 

"Question  1 :  Was  the  deed  of  date  February  20,  1889,  intended  as 
an  absolute  deed,  a  conditional  deed,  or  a  mortgage?  You  will  answer 
this  question  positively  and  plainly. 

"Answer:  The  deed  of  February  20,  1889,  was  intended  as  an  abso- 
lute deed. 

"Question  2 :  Did  the  defendant,  J.  B.  Harrington,  make  any  repre- 
sentations or  statements  to  his  wife,  T.  N.  Harrington,  in  order  to  in- 
duce her  to  sign  the  instrument  purporting  to  be  a  deed  of  date  Febru- 
ary 20,  1889?    You  will  answer  this  question,  yes  or  no. 

"Answer :    Yes. 

"Question  3 :  If  you  have  answered  *yes^  to  the  above  question,  then 
«tate  what  statement  or  representations  he  made  to  his  wife. 

"Answer :  J.  R.  Harrington  went  to  his  wife  and  stated  that  by  mak- 
ing this  trade  he  could  pay  his  debts  and  could  get  the  homestead  back 
for  $500  less  than  they  would  give  him  for  it,  and  that  the  deal  would 
be  all  right. 

"Question  4 :  If  you  have  answered  question  No.  2  *yes,*  and  in  an- 
swer to  question  No.  3  have  stated  what  representations  J.  R.  Harring- 
ton made  to  his  wife  in  order  to  induce  her  to  sign  said  instrument,  then 
jou  will  answer  this  question :  Did  M.  N.  Rosenthal  induce  J.  R.  Har- 
rington to  make  said  representations  to  his  wife  for  the  purpose  of  ob- 
taining her  signature  and  acknowledgment  to  said  instrument? 

"Answer :  M.  N.  Rosenthal  asked  J.  R.  Harrington  to  get  his  wife  to 
«ign  the  instrument. 

"Question  5:  If  you  have  answered  that  Rosenthal  induced  J.  R. 
Harrington  to  make  said  representations  to  his  wife,  then  you  will 
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answer  this  question :    Would  Mrs.  Harrington  have  signed  said  instm- 
ment  if  said  representations  had  not  been  made? 

"Answer :    No. 

"Question  6 :  Were  the  notes  sued  on  placed  in  the  American  Xa^ 
tional  Bank  at  Waco^  and  the  Waco  State  Bank,  of  Waco,  and  if  so, 
when  were  they  placed  in  said  bank  and  by  whom? 

"Answer:  Yes;  the  notes  were  placed  in  the  American  National 
Bank  and  the  Waco  State  Bank,  of  Waco,  Texas,  on  the  13th  or  14th 
of  October,  1889,  by  Soloman  and  Rosenthal. 

"Question  7 :  If  you  have  found  that  said  notes  were  placed  in  said  . 
banks,  and  have  found  when  and  by  whom  they  were  placed  there,  in 
answer  to  the  sixth  question,  then  you  will  answer  this  question:  For 
what  purpose  were  they  placed  in  said  banks?  Was  there  any  agree- 
ment made  at  said  time?  If  so,  state  what  such  agreement  was  and  who 
made  it,  or  who  were  the  parties  to  such  agreement? 

"Answer :  (a)  The  said  notes  were  placed  in  the  banks  as  collateral 
security,  (b)  Yes.  (c)  They  were  intended  to  secure  the  indebted- 
ness of  Lessing,  Soloman  &  Rosenthal,  and  the  agreement  was,  that 
after  said  banks  had  been  paid,  then  H.  Kempner  was  to  hold  said 
notes  till  he  was  paid  by  Lessing,  Soloman  &  Rosenthal,  and  then  to  be 
held  by  H.  B.  Claflin  &  Co.  till  they  were  paid. 

"Question  8:  Was  there  any  agreement  with  Lessing,  Soloman  & 
Rosenthal  that  said  banks  were  to  hold  said  notes  as  security  for  any 
debts,  and  if  so,  who  made  the  agreement,  and  when  was  it  made  and 
for  what  debt? 

"Answer :  Yes,  there  was  an  agreement  between  the  Waco  banks  and 
Lessing,  Soloman  &  Rosenthal,  that  after  said  banks  had  been  paid  their 
claims  the  notes  should  be  turned  over  to  H.  Kempner.  This  agreement 
was  made  about  October  13  or  14,  1889. 

"Question  9:  Was  there  any  agreement  between  H.  Kempner  and 
Lessing,  Soloman  &  Rosenthal  with  reference  to  the  Waco  banks  holding 
said  notes  as  security  for  the  debt  of  H.  Kempner  against  Lessing,  Solo- 
man &  Rosenthal,  and  if  so,  state  the  date  of  such  agreement,  and  what 
the  agreement  was? 

"Answer:  There  was.  Lessing,  Soloman  &  Rosenthal  agreed,  about 
the  13th  or  14th  of  October,  1889,  that  after  the  Waco  banks  had  been 
paid  that  they  should  turn  over  the  said  notes  to  H.  Kempner,  he  to 
hold  them  till  he  was  paid;  and  then  turn  them  over  to  H.  B.  Claflin 
&  Co.,  of  New  York. 

"Question  10:  If  in  answer  to  question  No.  9  you  have  found  that 
there  was  such  an  agreement,  and  have  stated  its  date  and  terms,  then 
you  will  answer  this  question:  Was  the  firm  of  Lessing,  Soloman  & 
Rosenthal  at  said  time  indebted  to  H.  Kempner? 

"Answer :    The  evidence  shows  they  were. 

"Question  11 :  If  in  answer  to  question  No.  10  you  have  found  and 
stated  that  the  firm  of  Lessing,  Soloman  &  Rosenthal  were  indebted  to 
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H.  Kempner  at  said  time  mentioned  in  said  question,  then  you  will 
answer  this  question :  Has  the  debt  of  H.  Kempner  been  paid  ?  If  so, 
when  and  by  whom? 

"Answer :  The  debt  of  H.  Kempner  was  paid  by  H.  B.  Claflin  &  Co. 
in  the  spring  of  1890. 

"Question  12 :  If  you  have  found  that  the  instrument  of  date  Febru- 
ary 20,  1889,  purporting  on  its  face  to  be  a  deed  executed  by  J.  B.  Har- 
rington and  wife  to  Soloman  and  Rosenthal,  was  a  mortgage  and  not  a 
deed;  and  if  you  have  further  foimd  that  said  notes  were  placed  with 
said  banks  at  Waco  to  be  held  by  the  banks  as  security  for  the  debt  of 
H.  Kempner  against  the  firm  of  Lessing,  Soloman  &  Bosenthal,  then 
you  will  state  whether  or  not  at  the  time  said  notes  were  placed  with 
said  banks  as  security  for  the  debt  of  H.  Kempner,  the  said  Kempner 
knew  or  had  any  knowledge  that  said  security,  of  date  February  20, 
1889,  was  a  mortgage  and  not  a  deed? 

"Answer :  Nothing  shows  that  H.  Kempner  knew  or  had  any  knowl- 
edge that  the  said  security  was  a  mortgage  and  not  a  deed. 

"Question  13:  Was  the  firm  of  Lessing,  Soloman  &  Bosenthal  in- 
debted to  the  plaintiff  H.  B.  Claflin  &  Co.  during  the  years  1889  and 
1890? 

"Answer:  The  evidence  shows  that  Lessing,  Soloman  &  Bosenthal 
were  indebted  to  H.  B.  Claflin  &  Co.  in  1889  and  1890. 

"Question  14:  When  did  the  plaintiff,  H.  B.  Claflin  &  Co.,  obtain 
possession  of  the  notes  sued  upon,  and  from  whom  did  they  obtain  such 
possession  of  such  notes,  and  for  what  purpose  did  they  come  into  pos- 
session of  such  notes? 

"Answer :  In  the  spring  of  1890  from  the  banks  of  Waco,  by  an  order 
from  H.  Kempner  for  the  purpose  of  obtaining  the  control  and  getting 
the  possession  of  all  the  collaterals  that  H.  Kempner  held  against  Less- 
ing, Soloman  &  Bosenthal. 

"Question  15:  Did  said  Waco  banks  hold  the  notes  sued  on  as  se- 
curil7  for  the  debt  of  H.  B.  Claflin  &  Co.  against  Lessing,  Soloman  & 
Bosenthal?  If  so,  state  when  and  by  whom  the  agreement  by  which 
the  said  banks  were  to  hold  such  notes  as  security  for  the  claims  and 
debts  of  H.  B  Claflin  &  Co.  was  made,  and  what  such  agreement  was. 
Give  its  terms.  If  you  canH  state  the  exact  date  of  such  agreement, 
then  state  whether  it  was  before  or  after  November  19,  1889. 

"Answer:  The  notes  were  held  by  the  Waco  bank  aforesaid  to  se- 
cure the  indebtedness  of  H.  B.  Claflin  &  Co.  after  said  banks  and  H. 
Kempner  were  paid,  on  an  agreement  made  before  November  19,  1889. 

"Question  16:  Did  H.  B.  Claflin  &  Co.  ever  have  in  their  hands 
su£Scient  property  and  collaterals  of  Lessing,  Soloman  &  Bosenthal's  to 
pay  the  indebtedness  of  said  Lessing,  Soloman  &  Bosenthal  to  the  said 
H.  B.  Claflin  &  Co.? 

"Answer:    The  evidence  shows  they  did  not. 

"Question  17:  Has  the  debt  of  H.  B.  Claflin  &  Co.  against  Lessing, 
Soloman  &  Bosenthal  ever  been  paid? 
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"Answer:  The  evidence  shows  that  the  debt  of  H.  B.  Claflin  &  Ck>. 
against  Lessing,  Soloman  &  Rosenthal  has  never  been  paid  in  full." 

There  was  evidence  to  sustain  these  findings.  In  deference  to  the 
verdict  we  adopt  the  above  findings  and  such  additional  findings  as  are 
contained  in  the  opinion. 

Conclusions  of  Law. — 1.  It  is  contended  that  the  court  erred  in  re- 
fusing to  reform  the  judgment  and  render  judgment  for  the  defendants 
for  the  reason  that  the  notes  sued  on  were  barred  by  the  statute  of  limita- 
tions of  four  years.  The  notes  were  dated  February  26,  1889,  and  the 
first  matured  November  15,  1889,  and  one  each  year  thereafter.  The 
notes  contained  the  following  election  clause:  "It  is  understood  and 
agreed  that  failure  to  pay  this  note  or  any  installment  of  interest  thereon 
when  due,  shall,  at  the  election  of  the  holder  of  them,  or  any  of  them, 
mature  all  notes  this  day  given  by  me  to  A.  J.  Soloman  and  M.  N. 
Rosenthal  in  payment  of  said  property."  The  first  note  matured  and 
was  not^aid.  The  holder  of  the  notes,  on  November  5,  1890,  instituted 
suit  thereon  in  the  United  States  Circuit  Court  at  Waco.  That  suit  was 
dismissed  and  the  present  suit  was  filed  April  24,  1894.  The  first  note 
which  matured  November  15,  1889,  was  admittedly  barred,  and  no 
judgment  was  had  thereon.  The  failure  to  pay  the  first  note  maturing 
did  not  ipso  facto  mature  the  remainder  of  the  notes.  Whether  such 
failure  should  have  the  eflfect  of  maturing  the  remainder  of  the  notes 
depended  upon  the  exercise  by  the  holder  of  his  option  or  election  to  de- 
clare them  due  by  suit  or  otherwise.  This  election  was  not  exercised 
until  the  suit  was  instituted  in  the  United  States  court,  which  was 
November  5,  1890,  and  the  statute  was  not  put  into  operation  as  to  the 
remainder  of  the  notes  until  that  date,  which  was  less  than  four  years 
prior  to  the  institution  of  this  suit.  Plow  Co.  v.  Webb,  141  U.  S.,  616 ; 
B.  and  L.  Assn.  v.  Stewart,  61  S.  W.  Rep.,  387 ;  Wood  on  Lim.,  p.  296 ; 
Harrold  v.  Warren,  46  S.  W.  Rep.,  657. 

2.  It  is  insisted  that  the  second,  third,  and  fifth  answers  of  the  jury 
to  the  questions  propounded  by  the  court  showed  that  the  making  of  the 
deed  of  February  20,  1889,  was  not  a  voluntary  act  of  Mrs.  Harrington, 
but  that  she  was  induced  to  execute  the  same  at  the  instance  and  upon 
the  representation  of  her  husband,  and  that  her  husband  induced  her 
to  sign  at  the  instigation  of  Rosenthal,  who  knew  that  Mrs.  Harrington 
had  refused  to  sign  any  more  papers.  In  the  second  clause  of  the  court's 
charge  the  jury  were  instructed  that  they  would  find  said  deed  to  be 
what  it  purported  to  be,  that  is,  an  absolute  deed,  unless  they  should 
believe  from  a  preponderance  of  the  evidence  that  it  was,  at  the  time 
of  its  execution  intended  by  all  parties  thereto  to  be  a  mortgage.  The 
court,  in  the  fifth  clause  of  its  charge,  instructed  the  jury  fully  as  to 
what  would  constitute  a  mortgage.  The  jury  found  in  answer  to  ques- 
tion number  1,  that  the  deed  of  February  20,  1889,  was  intended  as  an 
absolute  deed.  The  answers  of  the  jury  to  questions  numbers  2,  3,  4,  and 
5,  when  considered  in  the  light  of  the  charge,  show  that  the  instrument 
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of  February  20,  1889,  was  not  intended  as  a  mortgage.  It  is  contended 
that  it  is  apparent  from  the  evidence  that  Bosenthal  perpetrated  a  fraud 
upon  Harrington  and  wife  in  procuring  the  execution  of  the  deed.  The 
answer  to  question  number  4,  that  Bosenthal  asked  Harrington  to  get 
his  wife  to  sign  the  instrument,  is  not  a  finding  that  Bosenthal  fraudu- 
lently secured  Mrs.  Harrington's  signature  to  the  deed,  nor  does  it 
show  that  he  suggested  any  fraudulent  means  to  Mr.  Harrington  by 
which  he  was  to  procure  his  wife^s  signature  to  the  deed.  The  jury 
nowhere  found  that  Bosenthal  perpetrated  a  fraud  upon  either  Harring- 
ton or  his  wife.  The  answer  to  question  number  3  negatives  the  sug- 
gestion that  Bosenthal  suggested  any  fraudulent  means  to  secure  Mrs. 
Harrington's  signature  to  the  deed.  The  evidence  was  sufficient  to 
justify  the  jury  in  finding  that  neither  Harrington  nor  his  wife  was 
induced  to  execute  the  instrument  by  reason  of  any  fraud  on  the  part 
of  Bosenthal.  The  evidence  further  justified  them  in  finding  that  the 
instrument  was  an  absolute  deed.  The  issue  as  made  by  the  pleadings 
was,  whether  the  deed  of  February  20,  1889,  was  what  it  purported  to 
be,  an  absolute  deed,  or  whether  it  was  a  mortgage.  The  jury  found  it 
to  be  an  absolute  deed.  If  it  could  be  said  that  by  the  answer  to  ques- 
tion number  3  Harrington  and  wife  contemplated  they  should  have 
the  right  of  repurchasing  the  property  at  $500  less  than  they  sold  it 
for,  this  would  not  evidence  a  mortgage.  The  debt  of  Lessing,  Solo- 
man  &  Bosenthal  was  extinguished  when  the  deed  was  made.  Five  days 
thereafter  Harrington  went  to  Waco  and  repurchased  the  property  at 
$500  less  than' he  sold  it  for,  the  notes  herein  sued  on  being  the  consider- 
ation for  said  repurchase.  Had  the  issue  been  raised  that  these  trans- 
actions evidenced  a  conditional  sale  of  the  homestead  and  the  jury  so 
found  it  seems  that  this  would  not  have  defeated  the  conveyance.  As- 
tugueville  v.  Loustaunau,  61  Texas,  233;  Andrews  v.  Bonham,  46  S. 
W.  Bep.,  902. 

3.  It  is  insisted  that  the  answers  of  the  jury  to  questions  numbers 
7,  9  and  15  are  against  the  weight  of  the  evidence,  in  that  the  evidence 
shows  that  the  notes  were  deposited  in  the  banks  as  collateral  security 
for  the  Lessing,  Soloman  &  Bosenthal  indebtedness  to  the  banks,  with 
the  understanding  that  when  the  banks  were  paid  they  were  to  go  to 
H.  Kempner,  of  Galveston,  Texas,  and  the  evidence  does  not  show  that 
they  were  to  ultimately  go  to  H.  B.  Claflin  &  Co.  There  was  evidence 
both  ways  on  this  issue.  The  evidence  was  sufficient  to  justify  the  jury 
in  finding  as  they  did  in  answer  to  said  questions  numbers  7,  9,  and  15, 
in  effect,  that  the  notes  were  deposited  with  the  banks  as  collateral  se- 
curity for  the  indebtedness  of  Lessing,  Soloman  &  Bosenthal  to  the 
banks,  with  the  understanding  that  when  the  debts  of  the  banks  were 
paid  they  were  to  go  to  H.  Kempner,  of  Galveston,  and,  when  his  debt 
was  paid,  to  H.  B.  Claflin  &  Co.,  the  appellee.  Claflin  v.  Harrington, 
66  S.  W.  Bep.,  370. 

4.  Appellants  contend,  in  their  third  and  fourth  assignments  of 
error,  that  the  court  erred  in  excluding  the  fourth  cross-interrogatory 
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of  the  witness  A.  J.  Soloman,  and  his  refusal  to  answer  said  interroga- 
tory, for  the  reason  that  the  refusal  of  said  witness  to  answer  said  in- 
terrogatory was  a  circumstance  tending  to  impeach  the  character  of 
said  witness,  and  was  material  in  that  it  affected  the  weight  to  be  given 
to  the  other  evidence  of  said  witness.  The  interrogatory  referred  to  is  as 
follows:  ^^Were  Lessing,  Soloman  &  Rosenthal  insolvent  and  in  a  fail- 
ing condition  on  the  date  of  your  pretented  purchase  of  said  notes?** 
Neither  Soloman  nor  Rosenthal  was  a  party  to  this  suit.  The  evidence 
shows  that  John  Glaflin  and  George  Armstrong  were  permitted  to  tes- 
tify and  did  testify  that  Lessing,  Soloman  &  Rosenthal  were  not  in- 
solvent at  the  time  plaintiff  purchased  the  notes.  The  uncontroverted 
evidence  is  that  Lessing,  Soloman  &  Rosenthal  did  fail  to  pay  appellees 
and  still  owe  them  a  large  amount.  The  witnesses  Claflin  and  Arm- 
strong stated  in  answer  to  cross-interrogatory  number  4,  in  effect,  that 
the  reason  that  their  debt  was  not  paid  was  on  account  of  Rosenthal 
and  Soloman  appropriating  the  proceeds  of  a  large  quantity  of  cotton 
to  their  own  use.  This  was  an  attempt  to  impeach  a  witness  by  a  single 
transaction  tending  to  show  a  want  of  integrity  on  the  part  of  the  wit- 
ness, when  the  transaction  itself  was  not  material  to  any  issue  in  the 
case.  The  evidence  was  not  admissible  for  the  purpose  of  impeaching 
the  witness.  ' 

5.  Appellants  in  their  fifth  assignment  of  error  complain  of  the. 
action  of  the  court  in  permitting  the  witness  G.  D.  Tarlton  to  testify 
as  to  what  occurred  between  himself  as  notary  and  Mrs.  Harrington  at 
the  time  he  took  her  acknowledgment.  Mrs.  Harrington  had  testified 
that  she  would  not  have  executed  said  deed  if  she  had  known,  or  be- 
lieved, that  she  was  conveying  her  land  absolutely  to  said  Soloman  and 
Rosenthal.  The  witness  Tarlton  states  that  he  explained  to  her  the 
instrument,  and  told  her  that  it  was  an  absolute  deed  to  the  property; 
that  she  seemed  to  understand  what  was  said  to  her,  and  he  further  testi- 
fied that  she  acknowledged  the  deed.  His  testimony  we  think  was  in  re- 
buttal of  what  Mrs.  Harrington  had  testified  to,  and  there  was  no  error 
in  admitting  the  same.  It  did  not  add  to  or  strengthen  the  certificate 
of  the  notary,  nor  did  it  tend  to  impeach  it. 

6.  Appellants*  seventh  assignment  of  error  complains  of  the  action 
of  the  court  in  refusing  to  submit  their  first  special  issue  requested  by 
defendant,  reading  as  follows:  ''State  whether  or  not  Mrs.  Harring- 
ton was  induced  to  sign  the  deed  from  J.  R.  Harrington  and  herself  to 
Soloman  and  Rosenthal  by  reason  of  the  fraudulent  acts  or  conduct  of 
her  husband,  J.  R.  Harrington.**  The  special  charge  requested  by  appel- 
lants reads :  'In  connection  with  the  submission  of  the  foregoing  special 
issue  number  1,  the  defendants  ask  the  court  to  instruct  the  jury  that 
fraud,  like  any  other  fact,  may  be  proved  by  circumstantial  evidence, 
and  that  it  is  not  necessary  that  the  party  perpetrating  the  fraud  in- 
tended, at  the  time,  to  perpetrate  a  fraud;  but,  if  you  find  from  the 
evidence  that  representations  in  this  case,  if  any,  were  made  by  J.  R. 
Harrington  to  his  wife,  and  that  said  representations  had  the  effect  to 
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•cause  her  to  believe  that  the  execution  of  the  deed  in  question  was  for 
a  purpose  other  than  an  absolute  conveyance  of  the  land  in  question,  and 
she  in  fact  believed  from  said  representations  that  said  conveyance  was 
for  a  purpose  other  than  an  absolute  conveyance,  then  in  law  his  con- 
duct to  his  wife  would  be  fraudulent.*'  The  defendants  pleaded,  in  sub- 
stance, that  Harrington  told  his  wife  they  would  have  to  give  a  mort- 
gage on  their  land;  that  Rosenthal  requested  Mrs.  Harrington's  hus- 
band to  explain  the  purpose  of  making  the  deed,  and  she  signed  the 
same  believing  that  it  was  to  secure  her  husband's  debts.  There  is  no 
evidence  that  Harrington  told  his  wife  they  would  have  to  give  a  mort- 
gage on  the  land;  there  is  no  evidence  that  Rosenthal  told  Harrington 
to  explain  to  his  wife  that  the  purpose  of  making  the  deed  was  to  give 
a  mortgage  on  their  homestead,  or  to  secure  his  indebtedness.  The  evi- 
dence did  not  sustain  the  issue  of  fraud  upon  Mrs.  Harrington,  as 
charged  in  defendant's  pleading,  and  for  this  reason  the  court  did  not  err 
in  refusing  to  submit  said  special  issue  and  special  charge.  The  evi- 
dence does  not  show  that  Rosenthal  induced  Harrington  to  perpetrate 
a  fraud  upon  Mrs.  Harrington.  Nor  does  it  show  that  Rosenthal  had 
any  knowledge  that  Harrington  had  perpetrated  a  fraud  upon  his  wife. 
The  question  submitted  by  the  court  fairly  covered  all  the  issues  raised 
by  the  pleadings  and  evidence. 

We  have  carefully  examined  the  several  assignments  of  error  not 
discussed,  and  now  conclude  that  they  present  no  reversible  error. 

Finding  no  error  in  the  record  the  judgment  is  afSrmed. 

Affirmed. 

Writ  of  error  refused. 


JOSIB  TiPPETT  BT  AL.  V.  M.  M.  BrOOES. 

Decided  January  11,  1902. 

1.— Deed— Married  Woman— Minority  of  Husband. 

A  deed  by  a  married  woman  in  which  she  is  joined  by  her  minor  husband, 
if  acknowledged  in  compliance  with  the  statute,  is  sufficient  to  convey  her 
separate  real  estate.    Rev.  Stats.,  art.  4618. 

8.— Same— Attorney  and  Client. 

A  deed  made  by  a  client  to  an  attorney  is  not  rendered  invalid  by  the  mere 
fact  of  such  relationship,  but  will  be  upheld  in  the  absence  of  unfairness  or 
undue  influence  on  the  part  of  the  attorney.    Following  Goar  y.  Thompson,  19 
Texas  Civil  Appeals,  330. 
3.— Same— Married  Woman's  Acknowledgment 

A  married  woman's  separate  acknowledgment  of  a  deed  ia  not  vitiated  by 
the  mere  presence  of  the  grantee  at  her  privy  examination. 

Appeal  from  Hunt.    Tried  below  before  Hon.  H.  C.  Connor. 

J.  0.  Matthews,  for  appellants. 

L.  A.  Clark  and  Geo.  S.  Perkins,  tot  appellee. 


108  28  Texas  Civil  Appeals  Reports.        [5th  District, 

EAINEY,  Chief  Justice. — ^This  suit  was  brought  by  appellants  to 
cancel  a  deed  to  certain  real  estate  executed  by  Josie  Tippett  and  her 
former  husband,  N.  W.  Heron,  to  M.  M.  Brooks,  appellee.  The  grounds 
relied  on  for  cancellation  are,  in  effect :  1.  That  the  land  was  her  sep- 
arate property,  and  at  the  time  the  deed  was  executed  her  husband,  N". 
W.  Heron,  was  a  minor  and  incapable  of  legally  consenting  to  the  con- 
veyance, though  joining  her  therein.  2.  That  at  the  time  of  the  exe- 
cution of  said  conveyance  said  Brooks  was  her  counsel  representing  her 
in  seeking  to  recover  the  possession  of  said  land,  and  undue  advantage 
was  taken  of  her.  3.  That  the  deed  was  not  properly  explained  to  her 
at  the  time  by  the  notary  taking  her  acknowledgment. 

Defendant  plead  the  general  issue.  The  case  was  tried  before  the 
court  without  a  jury  and  judgment  rendered  against  appellants,  from 
which  this  appeal  is  prosecuted. 

Conclusions  of  Fact. — ^The  conclusions  of  fact  of  the  trial  judge  are 
supported  by  the  evidence  and  they  are  adopted  as  the  conclusions  of 
this  court,  to  wit: 

"On  the  29th  day  of  January^  1898,  and  prior  thereto,  the  plaintiff, 
Josie  Tippett,  was  the  owner  of  the  land  in  controversy,  subject,  how- 
ever, to  a  life  estate  of  her  mother,  Rachel  Morgan,  to  one-third  of  the 
land.  On  said  date  the  plaintiff,  Josie  Tippett,  joined  by  her  first  husband, 
N.  W.  Heron,  executed  and  delivered  to  the  defendant,  M.  M.  Brooks, 
a  general  warranty  deed  to  the  land  in  controversy,  reciting  as  a  con- 
sideration, which  was  in  fact  the  true  consideration,  an  attorney's  fee 
of  $150,  one  pair  of  mules,  $125,  and  a  note  secured  by  a  vendor's  lien 
on  the  land  for  $630,  said  note  payable  to  the  husband  of  Josie  Tippett, 
and  recited  that  it  was  given  as  a  part  of  the  purchase  money  for  68 
acres  of  land  (the  land  in  controversy)  deed  by  N.  W.  Heron,  plain- 
tiff's then  husband,  to  M.  M.  Brooks.  Said  deed  is  in  regular  form  and 
shows  that  Josie  Tippett's  statutory  separate  acknowledgment  was  taken 
by  C.  E.  Mead,  a  notory  public;  said  deed  was  also  fully  explained  to 
Josie  Tippett  by  the  notary  before  she  signed  the  same,  and  the  $630 
note  was  delivered  to  her  at  the  time  she  signed  the  deed,  but  no  one 
explained  to  her  to  whom  the  note  was  payable.  The  price  paid  by  de- 
fendant for  the  land  was  the  fair  market  value  for  the  same,  and  the 
defendant  bought  same  at  the  request  of  Josie  Tippett  and  her  first 
husband,  her  husband  doing  most  of  the  talking  about  the  trade. 

"At  the  time  Josie  Tippett  and  her  husband  executed  the  deed  to 
defendant  they  were  living  on  the  defendant's  place,  and  the  first  talk 
of  the  sale  grew  out  of  the  relation  of  the  defendant's  employment  by 
N.  W.  Heron  (Josie  Tippett's  first  husband)  to  get  possession  of  the 
land  from  Rachel  Morgan  ( Josie's  mother)  and  her  husband  J.  C.  Mor- 
gan, who  were  in  possession  of  the  land,  claiming  an  interest  therein, 
and  in  pursuance  of  said  employment^  and  defendant  acting  under  same, 
there  was  perfected  a  compromise,  in  which  Rachel  Morgan  and  her 
husband  agreed  to  take  a  life  estate  to  a  certain  one-third  of  the  land. 
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Josie  taking  the  remainder;  deeds  were  prepared  in  accordance  with 
said  agreement,  but  were  never  executed,  because  before  they  were  exe- 
cuted defendant  bought  the  interest  of  Morgan  and  wife  as  well  as  that 
of  the  plaintiff  and  her  husband. 

"When  Josie  Tippett  and  her  first  husband,  N.  W.  Heron,  signed  the 
deed,  Josie  was  16  years  old,  and  her  husband  was  17,  but  a  man  in 
size,  and  claimed  to  be  19,  and  after  the  execution  of  the  deed,  and  be- 
fore he  was  19,  defendant,  as  attorney  for  N.  W.  Heron,  filed  an  appli- 
cation to  remove  his.  Heron's  disabilities,  alleging  that  he.  Heron,, 
owned  the  land  in  controversy,  and  that  he  desired  to  make  a  deed  to 
the  same.  Since  the  execution  of  the  deed  and  before  the  filing  of  this 
suit,  N.  W.  Heron  died,  and  Josie  married  her  present  husband  and 
plaintiff,  D.  C.  Tippett.  N.  W.  Heron  died  leaving  plaintiff  the  pair  of 
mules  mentioned  in  the  deed  and  $90,  the  only  portion  of  the  consid- 
eration for  said  deed  remaining,  they  having  squandered  the  balance 
in  a  manner  unknown. 

"Josie  Tippett  and  her  first  husband,  N.  W.  Heron,  transferred  the 
note  given  by  defendant  for  the  land  to  N.  W.  Heron's  father  by  writ- 
ten memoranda  on  the  back  thereof,  signed  by  both  Josie  and  her  hus- 
band, and  old  man  Heron  transferred  the  same  to  the  Greenville  Na- 
tional Bank,  where  and  to  whom  defendant  paid  it. 

^The  ^$150  law  fee'  mentioned  in  the  deed  was  owing  by  plaintiff,. 
Josie,  and  her  then  husband,  N.  W.  Heron,  to  defendant  for  legal  serv-* 
ices  performed  by  defendant  in  getting  possession  for  them  of  two- 
thirds  of  the  land.  Bachel  Morgan  had  been  married  to  one  Giddings^ 
who  was  dead,  and  plaintiff,  Josie  Tippett,  was  their  only  child.  Gid- 
dings  died  leaving  nothing  but  the  land  in  controversy  in  this  suit>  it 
being  his  separate  property,  but  never  having  been  used  as  a  homestead. 
In  fact  there  was  no  improvements  on  it  whatever.  After  his  death  his 
wife  married  Morgan,  and  they  moved  upon  the  land,  erected  a  house 
thereon,  and  put  some  fifteen  acres  thereof  into  cultivation.  When 
Josie  Tippett  married  her  first  husband,  N.  W.  Heron,  Morgan  and 
wife  had  possession  of  the  entire  tract  of  land,  and  were  claiming  an 
interest  therein  of  more  than  one-third  life  estate  for  Rachel  Morgan. 
Josie  and  her  then  husband  employed  defendant  to  get  possession  of 
two-thirds  of  the  land.  Defendant  succeeded  in  getting  an  agreement 
out  of  Morgan  and  wife  by  which  they  would  take  one-third  of  the  land 
during  the  life  of  Rachel  Morgan,  and  give  immediate  possession  of  the 
other  two-thirds  to  Josie  and  her  husband.  Defendant  and  Morgan 
went  on  the  ground  and  measured  off  the  land,  and  deeds  of  division 
were  made  by  the  parties.  The  work  done  by  defendant  in  bringing 
about  this  settlement  was  worth  fully  $150,  and  everything  was  done  in 
good  faith.  Before  the  division  deeds  were  executed  defendant  bought 
out  all  the  parties  and  went  into  possession.  His  services  as  attorney 
had,  however,  ceased  at  the  time  he  purchased  as  everything  was  done 
by  him  that  he  was  to  do,  and  nothing  riemained  to  be  done  except  the 
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actual  exchange  of  the  deed  already  prepared,  and  this  would  have  been 
done  had  Brooks  not  purchased  oift  all  parties. 

"Defendant  was  employed  by  both  N.  W.  Heron  and  his  wife  Josie, 
the  plaintiff,  Josie  Tippett.  She  understood  the  trade  they  made  with 
the  defendant  for  legal  services  fidly,  and  signed  a  note  and  a  mort- 
gage on  the  land  securing  the  same.  The  $150  was  evidenced  by  a  note 
signed  by  both  N.  W.  Heron  and  Josie,  and  this  was  secured  by  a  mort- 
gage on  the  land  executed  by  both  and  properly  acknowledged  and  de- 
livered to  defendant.  When  N.  W.  Heron  first  came  to  defendant  to 
employ  him  Bis  father  was  with  him,  but  he  made  several  trips  to  see 
the  defendant  about  it,  and  Josie,  his  wife,  was  with  him  at  the  time 
the  note  and  mortgage  was  executed,  they  being  executed  in  defend- 
ant's office  in  Greenville. 

"When  the  contract  was  made,  Josie  and  her  husband  lived  on  de- 
fendants farm;  his  father  had  rented  it  and  subrented  a  part  of  it  to 
his  son,  N.  W.  Heron.  This  was  done  with  the  consent  of  the  defend- 
ant. Josie  and  N.  W.  Heron  lived  on  the  same  farm  that  old  man  Heron 
lived  on  in  1898,  and  they  all  left  Texas  together  to  go  to  Tennessee, 
where  the  Herons  came  from  to  Texas.  N.  W.  Heron  died  in  Tennes- 
see about  the  time  he  arrived  there  in  1898.  Josie  at  once  came  back 
to  Texas  and  went  to  live  with  her  mother  and  Morgan,  where  she  re- 
sided until  she  married  Tippett,  in  November,  1899.  When  she  ar- 
rived at  her  mother's  from  Tennessee  she  had  $65,  and  after  that  old 
man  Heron  sent  her  $20.  Josie  lived  a  widow  from  December,  1898, 
to  November,  1899,  when  she  married  her  present  husband. 

"N.  W.  Heron  and  his  father  were  both  present  at  the  time  the  money 
was  borrowed  from  the  bank  on  the  $(>30  note  given  by  defendant,  and 
also  at  the  time  it  was  sold  to  the  bank.  As  stated  in  my  general  find- 
ings, this  note  had  been  transferred  by  Josie  and  her  husband  to  old 
man  Heron  before  it  was  presented  at  the  bank. 

The  value  of  the  two-thirds  of  the  land,  set  apart  to  Josie  and  her 
husband  in  the  partition  effected  by  defendant  with  Morgan  and  wife 
was  $12  to  $15  per  acre,  and  of  that  part  set  apart  to  Morgan  and  wife 
in  said  partition  $20  to  $25  per  acre  at  the  time  defendant  purchased 
it.  Nothing  was  done  with  the  application  filed  by  defendant  to  have 
the  disabilities  of  N.  W.  Heron  removed.  His  father  accepted  service 
in  that  case,  but  the  case  never  went  to  trial,  and  seems  to  have  been 
dropped." 

Conclusions  of  Law. — 1.  Tinder  the  statute  a  married  woman  can 
convey  her  separate  real  estate  by  her  husband  joining  therein  and  she 
being  privily  examined  separate  and  apart  from  her  husband  and  mak- 
ing the  proper  acknowledgment.    Hev.  Stat.,  art.  4618. 

If  she  is  a  minor  she  becomes  emancipated  from  the  disability  of 
minority  by  her  marriage,  and  her  rights  as  a  married  woman  are 
not  burdened  in  that  respect  by  the  minority  of  her  husband.  The  stat- 
ute in  requiring  the  husband  to  join  her  in  the  conveyance  makes  no 
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distinction  between  an  adnlt  husband  and  a  husband  under  the  disa- 
bility of  minority.  As  the  statute  makes  no  distinction  we  do  not  feel 
authorized  to  make  any.  To  do  so  would,  in  our  opinion,  be  engraft- 
ing upon  the  statute  an  exception  not  authorized  by  any  legitimate  con- 
struction of  the  statute.  We  therefore  conclude  that  a  conveyance  of 
real  estate  made  by  a  married  woman  joined  by  her  minor  husband,  and 
properly  acknowledged  by  her,  is  valid  and  conveys  her  separate  estate 
therein. 

2.  A  conveyance  made  by  a  client  to  an  attorney,  in  the  absence  of 
unfairness  or  undue  influence  on  the  part  of  the  attorney,  will  not  be 
set  aside  simply  for  the  reason  that  such  a  relation  existed.  The  rule 
governing  contracts  between  parties  holding  fiduciary  relations  is  fully 
discussed  by  Pinley,  C.  J.,  in  (Joar  v.  Thompson,  19  Texas  Civil  Ap- 
peals, 330.  There  it  is  held  that  where  "fiduciary  relation  exists  be- 
tween parties  to  a  transaction  and  the  person  occupying  the  position  of 
influence  or  trust  obtains  an  advantage  thereby  in  the  dealing  had  be- 
tween them,  the  burden  rests  upon  him  to  show  its  fairness  when  it  is 
attacked  for  fraud  by  the  other  party.  Under  such  conditions,  equity  in- 
dulges the  presumption  of  imf  aimess,  and  requires  proof  at  the  hands  of 
the  party  claiming  the  validity  and  benefits  of  the  contract  that  it  is 
fair  and  reasonable.'^  Applying  this  test  to  this  cause,  we  are  of  the 
opinion  that  the  evidence  fully  sustains  the  findings  of  the  trial  court 
to  the  eflfect  that  the  transaction  was  fair  and  reasonable.  The  evi- 
dence shows  that  the  transaction  was  fairly  conducted  on  the  part  of 
appellee.  Brooks,  he  paying  a  fair  and  full  consideration  for  the  land, 
and  there  is  no  evidence  that  he  used  or  attempted  to  use  any  undue 
influence  in  consummating  the  deal. 

3.  The  presence  of  Brooks  when  the  privy  examination  of  the  wife 
was  made  by  the  oflBcer  did  not  vitiate  her  acknowledgment  of  the  con- 
veyance. He  took  no  part  in  the  examination,  said  or  did  nothing  to 
induce  her  to  make  the  acknowledgment,  and  the  evidence  is  suflBcient 
to  warrant  the  conclusion  that  the  deed  was  fully  explained  to  her  and 
that  she  understood  the  transaction  at  the  time  and  willingly  entered 
into  it.  She  indorsed  the  note  given  by  Brooks,  evidently  knowing  for 
what  it  was  executed.  No  complaint  was  made  of  the  unfairness  of  the 
transaction  until  the  purchase  money  had  been  squandered  and  she  had 
married  the  second  time.  That  she  did  not  reap  the  benefit  she  should 
have  done  from  the  transaction  was  not  the  faidt  of  Brooks,  but  was 
the  fault  of  those  whose  duty  it  was  to  protect  her  interest,  and  for 
their  conduct  Brooks  is  not  chargeable. 

The  judgment  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 
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D.  A.  Simmons  v.  Burton  Bichabds,  Trustee,  et  al. 

Decided  January  11,  1902. 

<• 

l.—Jadsment— Setting  Adde— Fraud. 

Relief  will  not  be  granted  against  a  judgment  unless  the  party  seeking  to  set 
it  aside  shows  that  he  was  prevented  from  making  a  valid  defense  to  the  action 
in  which  it  was  rendered  by  fraud,  accident,  or  the  act  of  the  opposite  party, 
unmixed  with  fraud  or  negligence  on  his  part,  and  that  a  different  result 
will  probably  be  reached  on  another  trial. 
2.--Same— NegUgence  Shown— Collateral  Attack. 

Where  facts  relied  on  to  impeach  a  judgment  were  known  at  the  time  of 
a  motiou  for  new  trial,  and  were  not  then  urged,  they  can  not  be  set  up  after- 
wards in  an  action  to  set  aside  the  judgment. 
8.— Trustee  in  Bankruptcy— Liability— Powers. 

A  trustee  in  bankruptcy  can  not,  in  a  collateral  action  involying  title  to  the 
bankrupt's  property,  be  compelled  to  account  for  funds  he  has  received  aa 
trustee,  since  he  is  responsible  to  the  bankrupt  court  appointing  him,  and 
such  relief  must  therefore  be  obtained  through  that  court.  See  agreement  in  a 
suit  made  by  such  trustee  as  a  party  which  is  held  not  beyond  his  authority 
to  make. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Bice  Maxey. 

Barrett,  Simmons  &  Freeman  and  Galloway  &  Templeton,  for  ap- 
pellant. 

L.  B.  Eppstein,  A.  H.  Culver,  and  A.  (?.  Moseley,  for  appellees. 

BAINEY,  Chief  Justice. — The  appellant,  Simmons,  sued  the  ap- 
pellees, Meyer  Bros.  Drug  Company;  J.  L.  Jones,  as  receiver;  Burton 
Bichards,  trustee  of  J.  A.  De  Gaugh,  bankrupt;  and  Claud  Arnold, 
clerk  of  the  District  Court  of  Grayson  County,  Texas,  to  set  aside  a 
judgment  rendered  by  the  District  Court  of  said  Grayson  County, 
wherein  Meyer  Bros.  Drug  Company  was  plaintiff  and  Jones,  Simmons, 
and  De  Gaugh  were  defendants,  and  Burton  Bichards,  trustee,  was  in- 
tervener, the  judgment  being  in  favor  of  the  plaintiff  and  intervener.  A 
writ  of  injunction  against  all  said  parties  was  prayed  for  to  prevent  the 
paying  out  of  moneys  in  the  hands  of  said  clerk  and  said  receiver,  and 
further,  that  they  account  for  same  and  pay  same  to^  plaintiff. 

Upon  a  hearing  before  the  court  without  a  jury,  judgment  was  ren- 
dered for  defendants. 

The  suit  of  Meyer  Bros.  Drug  Company  v.  Jones  et  al.,  aforesaid, 
arose  out  of  a  controversy  as  to  the  ownership  of  the  property  here  in 
suit.  The  facts  of  that  controversy  are,  in  substance,  that  Jones  and 
De  Gaugh  were  conducting  a  drug  business  under  the  style  of  Jones  & 
Simmons.  De  Gaugh  was  a  judgment  debtor  of  Meyer  Bros.  Drug 
Company.  Said  company  caused  an  execution  to  be  levied  upon  De 
Gaugh^s  undivided  half  interest,  a  sale  was  had,  and  said  company  be- 
came the  purchaser  thereat  of  said  interest.  Subsequently  said  com- 
pany sued  Jones,  Simmons  (appellant  herein),  and  De  Gaugh  to  re- 
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cover  said  interest.  Burton  Richards  intervened,  claiming  the  property 
as  trustee  of  De  Oaugh,  bankrupt.  Simmons  claimed  to  be  the  owner 
of  said  undivided  interest,  and  De  Gaugh  disclaimed  any  title  thereto, 
but  claimed  the  title  to  be  in  Simmons.  The  main  issue  in  this  case 
was  whether  the  title  to  the  property  was  in  Simmons  or  De  Gaugh. 
An  agreement  therein  was  had  between  the  Meyer  Bros.  Drug  Company 
and  Burton  Richards,  trustee,  in  effect,  that  in  the  event  the  property 
was  established  to  be  De  Gaugh%  Meyer  Bros.  Drug  Company  would  be 
entitled  to  $3750,  and  Richards,  as  trustee,  to  the  remainder.  Plaintiff 
and  intervener  recovered  and  judgment  was  entered  for  them  respec- 
tively in  accord  with  said  agreement.  After  judgment  Jones  was  ap- 
pointed receiver  and  took  charge  of  said  business.  An  appeal  was  prose- 
cuted  to  this  court,  where  the  judgment  was  affirmed  and  a  writ  of  error 
denied  by  the  Supreme  Court,  See  Jones  v.  Meyer  Bros.  Drug  Co., 
61  S.  W.  Rep.,  553. 

After  the  rendition  of  said  judgment  De  Gaugh  transferred  to  ap- 
pellant Simmons  all  his  interest  in  the  property,  and  the  ground  urged 
by  Simmons  for  setting  aside  said  judgment  is  that  in  the  former  suit 
Meyer  Bros.  Drug  Company  failed  to  show  the  amount  of  interest,  if 
any,  it  had  in  the  property,  and  that  the  trustee  had  no  authority  to 
make  the  said  agreement  with  said  company  allowing  it  a  portion 
thereof,  but  that  the  same  was  made  without  consideration  and  for  the 
purpose  of  depriving  De  Gaugh  of  any  interest  he  might  have  therein, 
and  in  disregard  of  his  rights. 

The  judgment  sought  to  be  set  aside  determined  the  interest  of  the 
parties,  and  is  conclusive  unless  it  can  be  reformed  for  the  reasons  as- 
signed. The  rule  in  cases  of  this  character  is  that  ^'relief  will  not  be 
granted  unless  the  party  seeking  it  can  show  that  he  was  prevented  from 
making  a  valid  defense  to  the  action  in  which  the  judgment  has  been 
rendered  against  him  by  fraud,  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  fault  or  negligence  on  his  part.  He  must  be  able 
to  impeach  the  justice  and  equity  of  the  verdict  of  which  he  complains, 
and  to  show  also  that  there  are  good  grounds  to  suppose  that  a  different 
result  would  be  -attained  by  a  new  trial.'*  Merrill  v.  Roberts,  78 
Texas,  28. 

The  evidence  in  this  case  not  only  fails  to  show  that  a  different  result 
would  probably  be  attained,  but  it  shows  that  De  Gaugh's  interest  in 
the  property  was  decidedly  greater  at  the  time  of  the  sale  under  the 
Meyer  Bros.  Compan/s  execution,  and  would  support  a  judgment  larger 
than  the  amount  recovered  by  said  company. 

The  evidence  does  not  show  that  any  fraud  was  perpetrated  upon 
appellant  or  De  Gaugh  in  making  the  agreement  between  the  drug  com- 
pany and  Burton  Richards,  the  trustee.  De  Gaugh,  in  that  suit,  claimed 
no  interest  in  the  property.  Richards,  as  trustee,  was  entitled  to  recover 
all  the  interest  of  De  Gaugh  therein,  over  and  above  that  to  which  the 
drug  company  was  entitled.    The  evidence  shows  that  Richards  and  his 
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attorney  were  doubtful  as  to  his  being  entitled  to  anything.  The  agree- 
ment did  not  give  the  drug  company  more  than  the  evidence  in  this  case 
shows  it  was  entitled  to  recover. 

Under  these  circumstances  it  can  not  be  held  that  said  agreement  was 
fraudident.  Besides,  appellant  is  claiming  through  De  Oaugh.  De 
Gaugh,  in  that  suit,  disclaimed  any  interest  in  the  property  and  can  not 
now  be  heard  to  impeach  that  judgment,  and  Simmons  occupies  no  bet- 
ter position  than  he.  Again,  when  the  motion  for  a  new  trial  was  made 
in  that  suit,  they  knew  of  the  agreement,  and  no  sufficient  excuse  is 
shown  why  the  grounds  here  urged  were  not  then  urged  in  support  of 
that  motion.    Bomar  v.  Parker,  68  Texas,  435. 

On  the  appeal  of  that  suit  it  was  urged  that  said  agreement  was  void 
for  the  want  of  authority  on  the  part  of  Bichards  to  make  it.  That 
contention  was  not  sustained.  It  was  also  urged  on  that  appeal  that 
the  evidence  failed  to  show  what  interest  the  drug  company  had  in  the 
property.  This  court  held  that,  under  the  circumstances,  that  fact 
would  not  cause  a  reversal,  and  the  judgment  was  affirmed.  That  de- 
cision left  the  judgment  of  the  District  Court  standing,  giving  to  the 
drug  company  $3750,  and  it  will  not  be  disturbed  in  the  absence  of 
proof  of  fraud,  and  that  a  different  result  would  probably  be  reached  on 
another  trial. 

The  drug  company  is  entitled  to  have  its  judgment  satisfied  out  of 
the  proceeds  of  said  property,  and  Bichards,  a^  trustee,  is  entitled  to  the 
remainder,  if  any.  Bichards  can  not  be  required  in  this  proceeding  to 
account  to  plaintiff  for  any  funds  he  may  receive  as  trustee.  He  is  re- 
sponsible to  the  bankrupt  court  appointing  him,  and  any  relief  appel- 
lant may  be  entitled  to  against  him  must  be  obtained  through  that  court 

The  judgment  is  affirmed. 

Affirmed. 


J.  M.  Massie  v.  a.  C.  Atchley  et  al. 

Decided  January  II,  1902. 

Exempt  Property— Typewriter— Physician. 

A  typewriter  which  a  physician  uses  for  his  correspondence  and  for  advertis- 
ing his  business. is  not  exempt  from  execution  as  a  tool  or  apparatus  belonging 
to  his  profession. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

W.  T.  Strange  and  Curtis  Hancock,  for  appellant. 

W.  R.  Harris,  for  appellee. 

RAINEY,  Chief  Justice. — ^The  appellant  sued  to  recover  damages 
for  the  wrongful  seizure  and  sale  under  execution  of  one  t3rpewriter. 
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which  he  alleges  was  exempt  under  law.  A  general  demurrer  was  sus- 
tained to  plaintiff^s  petition,  and  he  failing  to  amende  judgment  was 
rendered  for  defendants. 

Plaintiff's  petition  alleges,  substantially,  that  at  the  time  of  said  seiz- 
ure he  was  a  practicing  physician,  duly  authorized  and  licensed  to  prac- 
tice medicine  in  all  of  its  branches ;  that  in  the  prosecution  of  such  prac- 
tice he  conducted  a  large  correspondence,  extending  into  many  counties 
of  this  State,  and  furnished  medicine  to  parties  in  such  counties;  that 
he  advertised  throughout  the  State  his  business  and  practice,  and  that 
in  the  prosecution  of  said  profession  and  occupation,  as  aforesaid,  it 
wa3  reasonable  and  necessary  for  him  to  have  and  use  a  typewriter ;  that 
he  was  skilled  in  the  use  of  it,  and  with  it  he  was  able  to  properly  dis- 
patch and  readily  transact  and  conduct  his  said  correspondence  and 
advertisement,  and  the  same  was  done  by  means  of  said  typewriter,  etc., 
and  that  same  was  an  apparatus  or  tool  of  his  said  profession  as  pursued 
by  him,  and  that  same  was  exempt. 

The  only  issue  raised  is,  does  the  allegations  show,  that  the  typewriter 
was  a  tool  or  apparatus  belonging  to  the  profession  of  physician  ? 

The  Century  Dictionary  and  Encyclopedia  defines  a  physician  as  "one 
who  practices  the  art  of  healing  disease  and  preserving  health;  a  pre- 
scriber  of  remedies  for  sickness  and  disease ;  specifically,  a  person  licensed 
by  some  competent  authority,  such  as  a  medical  college,  to  treat  diseases 
and  prescribe  remedies  for  them.*'  The  statute  exempts  from  forced  sale 
"all  tools,  apparatus,  and  books  belonging  to  any  trade  or  profession." 
The  typewriter  is  alleged  to  be  used  for  the  purpose  of  correspondence 
and  advertising  plaintiff's  business.  "Correspondence  and  advertising" 
are  not  acts  that  constitute  a  part  of  the  practice  of  healing  diseases  and 
prescribing  remedies,  and  a  typewriter  used  for  the  purpose  of  corre- 
spondence and  advertising  is  not  a  tool  or  apparatus  belonging  to  the 
profession  of  practice  of  medicine,  in  contemplation  of  the  statute.  A 
physician  has  a  legal  right  to  use  it  for  that  purpose  if  he  pleases,  yet 
the  fact  that  he  does  so,  and  that  it  is  a  convenience,  does  not  thereby 
make  it  a  tool  or  apparatus  belonging  to  that  profession.  To  make  a 
tool  or  apparatus  exempt  it  must  be  shown  to  belong  to  a  trade  or  pro- 
fession pursued  by  the  party  claiming  the  exemption.  The  allegations 
of  plaintiff's  petition  not  only  fail  to  show  the  typewriter  exempt  in 
this  instance,  but,  on  the  other  hand,  alleges  facts  which,  to  our  minds^ 
show  it  not  to  be  exempt  The  case  of  Smith  v.  Horton,  19  Texas  Civil 
Appeals,  28,  decided  by  this  court,  is  decisive  of  this  case,  the  same 
principles  being  involved.    See  also  same  case  in  92  Texas,  21. 

We  are  of  the  opinion  that  the  trial  court  did  not  err  in  sustaining 
the  demurrer,  and  the  judgment  is  affirmed. 

Affirmed. 
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Texas  Midland  Railroad  v.  S.  H.  Parker. 

Decided  January  18,  1902. 

1. — Costs— Clerk  of  Court— FiUng  Papers. 

Under  the  article  of  the  statute  providing  that  the  clerk  of  a  court  shall  not 
be  entitled  to  any  fee  for  filing  any  process  or  paper  issued  by  him,  he  is  not 
entitled  to  charge  for  filing  subpoenas  and  citations  which  he  has  issued. 
Rev.  Stats.,  arts.  2494. 

8.— Same— Affidavit  of  Witness*  AttendaBce. 

But  the  clerk  may  charge  for  filing  affidavits  of  witnesses  attendance,  since 
these  are  not  to  be  considered  as  issued  by  him  within  the  meaning  of  the 
statute. 

8.— Return  of  Citation. 

As  the  law  does  not  require  the  return  on  a  citation  to  be  recorded,  the  elerk 
is  not  entitled  to  charge  a  fee  therefor  under  Revised  Statutes,  article  24^ 

4.— Same— Attendance  of  Witnesses. 

For  his  action  in  talcing  a  witness'  affidavit  of  attendance  and  issuing  him  & 
certificate  thereof  the  clerk  is  entitled  to  make  only  a  single  charge  of  50  cents, 
which  should  be  taxed  as  costs,  and  the  witness  not  held  responsible  therefor. 
Rev.  Stats.,  art.  2268. 

5.— Same— Wife  of  Party  as  Witness. 

A  party  to  a  suit  is  not  entitled  to  pay  for  attendance  as  a  witness,  nor  is 
his  wife,  although  the  suit  involves  his  separate  property,  since  she  is  interested 
in  the  result. 

Appeal  from  Hunt.    Tried  below  before  Hon.  H.  C.  Connor. 

A.  H.  Dashiell,  for  appellant 

Chas.  W.  Ogden,  for  appellee. 

EAINEY,  Chief  Justice. — This  is  an  appeal  by  appellant  from  a 
judgment  of  the  District  Court  overruling  a  motion  to  retax  costs. 

1.  Complaint  is  made  of  the  clerk  taxing  as  costs  the  filing  of  six 
subpoenas^  one  citation^  and  eighteen  affidavits  of  witnesses'  attendance. 
The  court  found  that  all  these  papers  were  issued  by  the  clerk  in  this 
case.  The  statute,  article  2494,  provides  that,  *^No  clerk  ♦  ♦  ♦ 
shall  be  entitled  to  any  fee  for  filing  any  process  or  paper  issued  'by  him 
and  returned  into  his  court.*^  This  provision,  we  think,  precludes  the 
right  of  the  clerk  to  charge  for  filing  papers  issued  by  him.  The  affi- 
davit of  witnesses  as  to  attendance  can  not  be  considered  as  being  issued 
by  the  clerk,  and  he  is  entitled  to  charge  for  filing  same. 

2.  Complaint  is  made  of  the  item  of  50  cents  charged  by  the  clerk 
for  recording  the  return  on  the  citation.  The  statute,  article  2453,  only 
allows  fees  for  "recording  returns  on  any  writ  when  such  return  is  re- 
quired by  law  to  be  recorded."  There  is  no  law  requiring  the  return  of 
citation  to  be  recorded.    Hence  this  charge  is  erroneous. 

3.  The  clerk  charged  for  taking  the  affidavits  of  witnesses,  and  in  ad- 
dition thereto,  for  issuing  certificates  of  attendance.  The  statute,  article 
.2268,  provides  for  the  clerk  giving  a  certificate  on  the  affidavit  of  a  wit- 
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Bess  as  to  attendance^  but  in  our  opinion  only  one  fee  should  be  charged. 
The  taking  of  the  affidavit  of  a  witness  and  giving  tha  certificate  should 
be  considered  as  one  act  and  a  separate  charge  for  each  should  not  be 
made,  but  a  charge  only  for  the  two  combined ;  that  is,  the  derk  is  only 
entitled  to  50  cents  for  taking  the  affidavit  of  a  witness  and  giving  the 
certificate  of  attendance.  This  charge  comes  under  the  item  in  the 
schedule  of  fees,  which  allows  50  cents  for  ^^administering  an  oath,  or 
affirmation,  with  cei^ificate  and  seal.''  This  fee  should  be  taxed  as  costs 
and  the  witnesses  not  held  responsible  therefor. 

4.  A  party  to  a  suit  is  not  entitled  to  pay  for  attendance  as  a  wit- 
ness. The  wife  of  a  party  to  a  suit,  though  it  involves  his  separate 
proper^,  is  interested  in  the  result,  for,  if  judgment  be  rendered  against 
him  for  costs  it  would  affect  the  community  property  to  that  extent,  and 
she  would  be  considered  a  party  as  to  its  binding  effect.  Schultze  v.  Mc- 
Leary,  78  Texas,  92.  The  relation  of  husband  and  wife  is  so  intimate 
that  whatever  affects  his  interest  affects  hers,  and  her  attendance  should 
be  considered  in  the  same  light  as  his,  and  it  is  not  the  policy  of  the  law 
that  she  should  receive  pay  as  a  witness  in  such  a  case. 

The  judgment  is  reversed  and  the  cause  remanded^  with  instructions 
to  the  District  Court  to  retax  the  costs  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded. 


FIEST  DI8TEICT,  1902. 


D.  B.  Beatty  et  al.  v.  Chables  W.  Bulger. 

Decided  February  6,  1902. 

1.— Partnership— Liability— Individual  Obligation  of  Member. 

A  partnership  is  not  liable  upon  an  individual  obligation  of  one  of  its  mem- 
bers, such  as  a  promise  to  indorse  a  note  which  is  not  in  furtherance  of  the 
purposes  of  the  partnership,  or  undertaken  for  its  benefit;  nor  would  such 
promise  by  one  partner  and  his  failure  to  so  indorse  the  note  render  the  other 
partner  liable. 

2.— Verdict— Uncertainty. 

Where  plaintiffs'  petition  alleged  two  grounds  of  liability,  on  one  of  which 
defendants  would  be  liable,  if  at  all,  for  $1195,  and  on  the  other  for  $376,  and  the 
<^arge  instructed  the  jury  that  their  finding,  if  in  plaintiffs'  favor,  must  be  in 
one  or  the  other  of  such  sums,  a  verdict  for  $750  should  have  been  set  aside  for 
uncertainty,  and  as  not  being  responsive  to  the  pleadings  and  charge. 

3.— Agency — ^Evidence — Good  Faith — ^Frand. 

An  agent's  failure  to  inform  his  principal  that  he  was  an  indorser  on  a  note 
which  the  principal  agreed  to  pay  and  did  pay,  was  a  circumstance  to  be  con- 
sidered in  determining  the  agent's  good  faith  in  the  transaction,  but  would  not 
suffice  to  establish  fraud  on  the  agent's  part  as  a  matter  of  law. 
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4.— Fraudulent  Misrepreaentatioii* 

A  misrepresentation  may  be  actionable  whether  the  jMuiy  making  it  knows 
it  to  be  false  or  not. 

Appeal  from  Galveston.    Tried  below  before  Hon.  B.  M.  Franklin. 

Harris  &  Harris,  for  appellants. 

22.  F.  Houh,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee to  recover  of  appellants  damages  in  the  sum  of  $1195.25  alleged 
to  have  been  suflEered  by  appellee  by  reason  of  false  and  fraudulent  repre- 
sentations made  to  him  by  appellants.  The  cause  of  action  is  set  out  in 
the  petition  as  follows :  On  the  8th  day  ot  March,  1898,  plaintiff  was  the 
owner  of  certain  property  in  the  city  of  Galveston  of  the  value  of  $5000, 
upon  which  there  was  incumbrance  of  $3400 ;  that  D.  C.  McKinnon  was 
the  owner  of  a  40-acre  tract  of  land  near  the  town  of  Dickinson,  in  Gal- 
veston County,  on  which  there  was  an  incumbrance  of  $950,  evidenced  by 
four  promissory  notes  executed  by  McKinnon;  that  plaintiff  had  agreed 
to  trade  his  Galveston  property  subject  to  said  incumbrance  of  $3400 
for  said  40-acre  McKinnon  tract  free  from  all  incumbrance,  it  being 
understood  and  agreed  that  said  notes  for  $950  were  to  be  taken  up  and 
canceled  by  said  McKinnon.  "Plaintiff  was  then  induced  by  the  fraud- 
ulent misrepresentations  of  said  Beatty  and  Davis  to  modify  said  agree- 
ment and  take  said  40  acres  of  the  McKinnon  tract  and  pay  said  in- 
cumbrance himself  in  consideration  of  said  Beatty  and  Davies  and 
McKinnon  agreeing  to  give  said  plaintiff  in  lieu  of  the  pajrment  of  the 
incumbrance  the  equivalent  in  value  in  other  notes  and  securities,  which 
consisted  of  other  notes  aggregating  $950,  and  interest  as  follows :  Two 
notes  for  $376  each,  due  three  and  eight  months  after  date  respectively, 
and  one  for  $200  due  twelve  months  after  date,  all  executed  by  D.  C. 
McKinnon  and  dated  February  25,  1898,  and  payable  to  the  order  of 
C.  W.  Bulger. 

"That  defendants  conspired  to  defraud  plaintiff  and  did  defraud 
him  out  of  $950  and  interest,  in  this :  That  said  Beatty  and  Davies,  who 
were  copartners,  were  acting  as  plaintiff's  agents  in  negotiating  and 
advising  and  making  said  trades  and  in  all  matters  connected  therewith, 
and  were  well  paid  for  their  services  by  plaintiff,  and  that  it  was  their 
duty  to  use  their  judgment  and  discretion  in  plaintiff's  interest  and 
behalf;  that  the  said  notes  aggregating  $950,  which  were  the  incum- 
brance on  the  40-acre  Dickinson  tract,  were  at  the  time  of  the  trade 
owned  by  said  D.  R.  Beatty,  or  were  indorsed  and  transferred  by  said 
Beatty  and  he  was  liable  for  their  payment  to  the  holder  thereof;  that 
this  fact  was  not  disclosed  by  the  said  Beatty  and  Davies  to  said  Bulger, 
and  that  the  said  Bulger  did  not  know  that  his  said  agents  were  in  any 
way  personally  interested  until  about  February  1,  1900,  long  after  this 
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trade  was  made;  and  that  said  Beatty  desiring  them  paid  or  satisfied^ 
so  that  he  would  not  be  called  upon  to  pay  or  satisfy  them,  and  being 
well  aware  that  McKinnon  would  never  pay  them,  he,  the  said  Beatty, 
paid  his  own  notes,  or  canceled  his  own  indebtedness  with  his  princi- 
paPs  money  or  property,  and  advised  and  persuaded  and  induced  his 
3aid  principal,  Bulger,  to  accept  the  worthless  new  notes  extended  by 
McKinnon;  and  that  this  was  fraud  upon  their  principal,  the  plaintiff 
herein. 

"Plaintiff  further  says  that  defendants  made  fraudulent  misrepre- 
sentations as  to  the  value  of  the  new  notes  amounting  to  $950,  executed 
by  said  McKinnon  to  him,  Bulger;  that  they  told  him  that  said  new 
notes  were  perfectly  good  and  coidd  be  collected,  and  that  they  knew 
said  McKinnon  was  solvent  and  iiiat  his  financial  standing  was  excel- 
lent; that  he  owned  property,  a  house  and  lot,  in  Galveston,  and  a  sec- 
tion of  land  in  Brazoria  County,  Texas ;  that  said  defendants  well  knew 
the  contrary  to  be  true ;  and  that  he  was  insolvent  and  had  no  property 
of  any  value  subject  to  execution.  That  plaintiff  believed  that  said 
Beatty  and  Davies  were  representing  him  and  acting  solely  in  his  behalf 
and  interest,  and  relied  and  acted  on  their  judgment,  advice,  and  good 
faith  in  making  this  trade,  and  not  knowing  nor  suspecting  that  said 
Beatty  was  handling  his  own  property  or  canceling  his  own  indebted- 
ness with  the  property  of  plaintiff. 

"Plaintiff  paid  off  the  said  notes  owned  or  indorsed  by  said  Beatty  as 
aforesaid  and  accepted  the  worthless  notes  of  McKinnon  for  $950,  to 
wit,  the  new  ones  dated  February  25,  1898,  as  aforesaid,  which  notes 
are  and  always  have  been  absolutely  worthless  owing  to  the  insolvency 
of  said  McKinnon,  all  of  which  was  well  known  to  McKinnon  and  de- 
fendants Davies  and  Beatty,  and  that  had  plaintiff  known  this  he  would 
have  investigated  and  used  his  own  judgment  as  to  the  value  of  the  Mc- 
Kinnon notes  dated  February  25,  1898,  accepted  by  plaintiff  on  Beatt/s 
advice,  and  he  would  never  have  made  the  trade  or  taken  up  and  paid 
off  the  said  notes  owned  by  Beatty  which  were  the  incumbrances  on 
the  Dickinson  tract,  and  accepted  the  worthless  notes  in  consideration 
of  such  payment.  Plaintiff  further  says  that  in  order  to  induce  plain- 
tiff to  accept  the  worthless  notes  of  McKinnon,  he,  Beatty,  agreed  to 
indorse  the  first  one  due  for  $375,  dated  February  25,  1898,  and  pay 
the  amount  of  said  note  to  plaintiff  in  case  it  could  not  be  collected 
from  McKinnon  when  due,  which  agreement  was  to  be  evidenced  by 
Beatty's  indorsement  on  the  note.  That  said  McKinnon  is  and  has  at 
all  times  been  insolvent  and  has  failed  and  refused  to  pay  any  part  of 
his  said  notes  to  this  plaintiff  and  the  same  can  not  be  collected  from 
him,  and  are  worthless  and  have  always  been  so.  That  although  the 
said  Beatty  had  the  note  he  agreed  to  indorse  in  his  possession  and  led 
plaintiff  to  believe  he  had  so  indorsed  it,  said  Beatty,  with  intent  to 
defeat  his  agreement  to  guarantee  the  payment  of  said  note  to  plaintiff, 
failed  to  so  indorse  it  and  now  fails  and  refuses  to  pay  the  same,  al- 
though it  can  not  be  collected  from  McKinnon. 
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"Plaintiflf  further  says  that,  relying  on  all  of  the  said  misrepresenta- 
tions of  Davies  and  Beatty  and  being  thereby  deceived,  he  accepted  the 
worthless  notes,  and  in  consideration  for  same  paid  the  said  not^  owned 
or  indorsed  by  the  said  Beatty  amounting  to  $950  and  interest  from 
date.  That  by  reason  of  said  frauds  practiced  by  defendants  as  afore- 
said, plaintiff  has  sustained  injuries  to  the  extent  of  the  face  value  of 
the  worthless  notes,  to  wit,  $950  and  interest  on  same  at  the  rate  of  8 
per  cent  per  annum  from  February  25,  1898,  to  date  of  judgment,  and 
costs  of  suit,  making  the  total  amount  of  damages  sustained  by  plaintiff 
$1195.26/* 

The  petition  prays  for  judgment  for  said  sum  of  $1195.25  and  cost 
of  suit  and  for  general  relief. 

Defendants'  answer  contains  general  and  special  demurrers  and  gen- 
eral denial,  and  a  special  plea  in  which  defendants  aver  that  it  was 
their  honest  opinion  at  the  time  said  trade  was  made  by  them  for  plain- 
tiff that  said  McKinnon  was  solvent,  and  that  such  is  their  opinion  now, 
and  that  in  making  said  alleged  representation  to  plaintiff  they  did 
nothing  more  than  express  their  honest  opinion  as  to  the  solvency  of  said 
McKinnon.  They  further  aver  that  plaintiff  was  a  man  of  wide  knowl- 
edge and  large  business  experience,  and  did  not  rely  upon  defendants' 
expression  of  opinion  as  regards  the  solvency  of  said  McKinnon,  but  to 
secure  himself  against  any  loss  by  reason  of  the  failure  of  McKinnon 
to  pay  said  notes  for  $950,  retained  a  vendor's  lien  upon  the  Galveston 
property  sold  by  him  to  McKinnon. 

The  cause  was  tried  by  a  jury  in  the  court  below  and  verdict  returned 
in  favor  of  plaintiff  for  $750,  with  interest  thereon  from  March  10, 
1898,  in  accordance  with  which  judgment  was  rendered. 

The  evidence  in  the  case  is  conflicting  upon  some  of  the  material 
issues,  and  in  view  of  the  conclusion  reached  by  us  as  to  the  disposition 
of  this  appeal  it  is  not  proper  to  discuss  the  conflicts  in  the  evidence  or 
pass  upon  any  of  the  assignments  which  raise  the  question  of  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict. 

It  was  shown  by  uncontradicted  evidence  that  the  defendant  Beatty 
was  indorser  upon  the  original  McKinnon  notes  for  $950,  which  were 
paid  by  plaintiff,  but  there  is  no  evidence  that  the  defendant  Davies 
was  liable  on  any  of  said  notes  or  had  any  interest  direct  or  indirect  in 
procuring  their  payment,  nor  is  there  any  evidence  tending  to  show 
that  he  agreed  or  promised  to  indorse  any  of  the  new  notes  given  plain- 
tiff by  McKinnon,  or  agreed  or  promised  in  writing  or  otherwise  as 
an  inducement  for  the  acceptance  of  said  new  notes  by  plaintiff,  that 
any  of  them  would  be  indorsed  by  Beatty.  Such  being  the  state  of  the 
evidence  upon  this  issue,  it  is  manifest  that  no  verdict  can  be  sustained 
against  the  appellant  Davies  by  reason  of  the  failure  of  the  appellant 
Beatty  to  indorse  the  first  of  said  notes  for  $375  as  alleged  in  plaintiff's 
petition.  That  a  partnership  is  not  liable  upon  an  individual  obligation 
of  one  of  its  members  not  shown  to  be  in  furtherance  of  the  purposes 
of  the  partnership  or  undertaken  for  its  benefit  is  an  elementary  propo- 
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sition  too  plain  to  require  the  citation  of  anthorities.  Upon  this  issue 
the  court  below  charged  the  jury  as  follows : 

^The  measure  of  damages^  if  any  you  find,  will  be  the  amount,  if  any, 
paid  by  plaintiff  to  discharge  the  incumbrance,  if  any,  on  the  40-acre 
tract;  unless  you  shall  have  found  that  plaintiff  is  not  eititled  to  recover 
by  reason  of  any  representations  other  than  the  promise,  if  any,  to  in- 
dorse the  McKinnon  note,  and  in  this  event  the  measure  of  damage,  if 
any,  will  be  the  amount  of  McKinnon's  first  note/' 

We  think  this  charge  clearly  instructed  the. jury  that  they  might  re- 
turn a  verdict  against  the  appellant  Davies  for  $375,  if  they  believed 
that  Beatty  had  promised  to  indorse  one  of  McKinnon's  notes  for  that 
amount  and  had  failed  to  do  so. 

Appellants  by  proper  assignment  complain  of  this  charge,  and  we 
think  the  assignment  should  be  sustained*  The  same  error  occurs  in 
other  portions  of  the  charge  as  set  out  in  appellant's  twelfth  and  four- 
teenth assignment  of  error.  Appellee  contends  that  the  appellants  could 
not  have  been  prejudiced  by  this  instruction,  because  the  jury  in  finding 
for  plaintiff  in  the  sum  of  $750  must  necessarily  have  found  against 
the  defendants  upon  other  grounds  than  the  failure  of  Beatty  to  indorse 
the  first  of  the  new  McKinnon  notes.  We  do  not  think  this  contention 
is  sound,  because  the  verdict  returned  by  the  jury  is  irresponsive  to  the 
pleadings,  the  evidence  in  the  case,  and  the  charge  of  the  court,  and 
it  is  impossible  to  determine  upon  what  ground  said  verdict  was  found. 

The  petition  alleges  two  grounds  of  liabiliiy;  upon  one  ground  the 
defendants  if  liable  at  all  were  liable  in  the  sum  of  $1195.25,  and  upon 
the  other  ground  in  the  sum  of  $375.  These  two  grounds  of  liability 
were  both  submitted  to  the  jury  by  the  charge  of  the  court,  and  under 
said  charge,  if  they  found  for  the  plaintiff,  they  must  find  in  one  or  the 
other  of  said  sums.  In  disregard  of  these  instructions  they  have  re- 
turned a  verdict  for  a  different  sum,  and  it  is  impossible  for  us  to  say 
whether  the  $750  is  found  entirely  on  the  ground  of  fraudulent  misrep- 
resentation or  partly  on  said  ground  and  partly  on  the  failure  of  Beatty 
to  indorse  iiie  note.  If  but  one  ground  of  liability  had  been  alleged  and 
the  verdict  had  been  for  a  less  amount  than  the  pleadings  and  evidence 
showed  plaintiff  to  have  been  entitled  to  recover,  the  defendants  would 
not  be  heard  to  complain;  'but  when  as  in  this  case  two  grounds  are  al- 
leged and  the  verdict  shows  that  the  jury  have  disregarded  the  charge 
of  the  court  in  fixing  the  amount  of  liability,  it  can  only  be  a  matter 
of  conjecture  as  to  whether  they  gave  a  larger  amount  on  one  ground 
or  a  smaller  amount  on  the  other  than  the  evidence  and  charge  of  the 
court  authorized,  and  such  verdict  should  be  set  aside  for  uncertainty. 
We  think  appellants*  assignment  challenging  the  verdict  as  being  irre- 
sponsive to  the  pleadings,  evidence,  and  charge  of  the  court  should  also 
be  sustained.  Sims  v.  Price,  DalL,  564;  EUman  v.  Brown,  64  Texas, 
184;  Moore  v.  Moore,  67  Texas,  295. 

We  deem  it  unnecessary  to  notice  appellants'  remaining  assignments 
further  than  to  say,  that  barring  the  assignments  which  attack  the  ver- 
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diet  as  being  unsupported  by  the  evidence,  upon  which  we  do  not  pass, 
none  of  them  present  any  reversible  error  or  any  error  that  is  likely  to 
occur  Upon  aiiother  trial  of  this  case. 

Appellee  by  cross-assignments  complains  of  the  action  of  the  trial 
court  in  refusing  to  submit  several  special  charges  requested  by  him, 
and  also  in  erroneously  charging  the  jury  as  to  what  constitutes  action* 
able  false  representation.  The  first  of  Uiese  assignments  is  as  follows: 
"The  court  erred  in  refusing  to  give  special  charge  number  1  requested 
by  appellee,  to  wit:  'Where  an  agent  is  employed  to  buy  or  sell  for  his 
principal,  or  negotiate  a  trade  for  him,  it  is  the  duty  of  the  agent  to  act 
solely  in  the  interest  of  the  principal,  and  should  the  agent  be  or  be- 
come an  interested  party  without  disclosing  the  fact  to  his  principal,  and 
sell  his  own  property  to  his  principal  or  buy  his  principal's  property 
himself,  or  pay  himself,  or  cancel  his  own  liability  with  the  funds  or 
property  of  the  principal,  the  said  agent  would  be  guilty  of  constructive 
fraud,  and  if  it  were  shown  that  the  principal  was  damaged  thereby,  the 
agent  would  be  liable  to  the  principal  to  the  extent  of  same.'  *' 

We  think  this  charge  as  an  abstract  proposition  of  law  is  perfectly 
sound,  but  we  do  not  think  it  applicable  to  any  issue  raised  by  the  evi- 
dence in  this  case.  It  is  true  the  undisputed  evidence  shows  that  Beatty 
was  indorser  upon  the  McKinnon  notes  paid  by  appellee,  but  it  also 
shows  that  said  notes  were  secured  by  a  lien  upon  the  land  sold  appellee 
by  McKinnon  and  that  said  land  was  of  ample  value  to  fully  protect 
Beatty  in  his  indorsement.  This  lien  having  been  discharged  by  the 
payment  of  said  notes,  and  appellee  being  the  owner  of  said  land  and 
having  received  the  benefit  of  the  value  of  same  by  reason  of  the  dis- 
charge of  Beatty's  lien,  it  can  not  be  said  that  Beattys  liability  was 
canceled  or  discharged  with  the  frmds  or  property  of  appellee.  We 
think  the  court  below  did  not  err  in  refusing  to  give  this  instruction  to 
the  jury. 

Appellee's  second  cross-assignment  complins  of  the  refusal  of  the 
trial  court  to  give  special  instruction  number  2  requested  by  appellee. 
This  instruction  in  substance  tells  the  jury  that  the  failure  of  Beatty 
to  inform  the  plaintiff  that  he  was  an  indorser  upon  the  notes  which 
plaintiff  agreed  to  pay  and  did  pay  was  a  fraud  upon  plaintiff  and 
would  entitle  plaintiff  to  recover  whatever  amount  he  was  shown  to 
have  been  damaged  by  the  assumption  and  pajrment  of  said  notes.  The 
fact  that  Beatty  failed  to  make  this  disclosure  to  plaintiff  was  a  cir^ 
cumstance  which  the  jury  might  properly  consider  in  connection  with 
all  the  evidence  in  the  case  in  determining  the  question  of  defendant's 
good  faith  in  the  transaction;  but  the  jury  should  not  have  been  told 
as  a  matter  of  law  that  such  fact  established  fraud  on  the  part  of  de- 
fendants* 

Appellee's  third  cross-assignment  assails  the  charge  of  the  court  in 
instructing  the  jury  that  false  representations  to  be  actionable  must  be 
known  to  be  false  by  the  person  making  them.  This  assignment  is  well 
taken.    A  misrepresentation  may  be  actionable  whether  the  party  mak- 
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ing  it  knows  it  to  be  false  or  not.  In  Mitchell  v.  Zimmerman,  4  Texas, 
80,  onr  Supreme  Court  say:  "But  whether  the  party  thus  misrepre- 
senting the  fact  knew  it  to  be  false  or  made  the  assertion  without  know- 
ing whether  it  was  true  or  false,  is  wholly  immaterial;  for  it  has  been 
justly  said  the  affirmation  of  what  one  does  not  know  or  believe  to  be 
true  is  equally  in  morals  and  law  as  unjustifiable  as  the  affirmation  of 
what  is  Imown  to  be  positively  f alse/^ 

Because  of  the  errors  before  indicated  the  judgment  of  the  court  be- 
low will  be  reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 


John  J.  Foley  v.  Otto  Holtkamp  and  Wipe. 

Decided  February  15,  1902. 

Iw— Homestead— Blements  of  the  Right. 

Where  in  an  action  to  recover  certain  premises  as  a  homestead  and  to  cancel 
a  sheriff's  deed  thereto,  the  jury  found  in  answer  to  special  issues  that  plaintiffs 
intended  in  good  faith  to  occupy  such  premises  as  a  nome,  made  such  prepara- 
tions as  clearly  evidenced  that  purpose,  and  occupied  the  premises  as  a  home 
within  a  reasonable  time  thereafter,  thus  presenting  every  element  which  goes 
to  make  the  homestead  right,  the  court  did  not  err  in  rendering  judgment  for 
plaintiffs  on  such  answers. 

8.— Same— Intention— Acts  of  Preparation. 

A  homestead  may  be  created  by  intention  prior  to  actual  occupancy  where  it 
appears  that  the  owner  is  entitled  to  exemption  as  the  head  of  a  family,  and 
that  this  intention  has  been  manifested  by  such  acts  as  amount  to  reasonably 
sufficient  notice  of  it. 

8.— Same— Failure  to  Promptly  Occnpy— Excuse. 

The  absence  of  these  acts  of  preparation  or  a  failure  to  promptly  follow  them 
by  occupancy  and  use,  may  be  accounted  for,  and  in  measuring  the  reasonable- 
ness of  the  excuse  all  the  circumstances  may  be  looked  to. 

4.— Same— Fact  Case— Evidence. 

See  evidence  held  to  require  the  submission  of  the  issues  of  intention,  good 
faith,  preparation,  and  occupancy  within  a  reasonable  time,  and  such  as  is  held 
to  warrant  a  finding  in  favor  of  the  homestead  exemption. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

0.  T.  Holt  and  L,  B.  Moody,  for  appellant. ' 

McDaniel  &  West,  for  appellees. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  appellees,  Holt- 
kamp and  wife,  to  recover  the  title  and  possession  of  a  piece  of  real  estate 
and  to  cancel  a  sheriff^s  deed  under  which  appellant  Foley  claimed  to 
own  it. 

Appellant  answered  by  general  denial  and  plea  of  not  guilty,  and  asked 
in  reconvention  for  title  and  possession.  A  jury  trial  resulted  in  a  judg- 
ment for  appellees,  from  which  Foley  prosecutes  this  appeal. 
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Appellant  daims  the  property  under  sheriff's  sale  made  by  virtue  of 
an  order  of  sale  issued  on  a  judgment  foreclosing  an  attachment  lien  in 
favor  of  appellant  in  a  suit  against  Holtkamp  for  debt.  The  appellees 
claim  that  the  property  was  their  homestead  at  the  date  of  the  levy  and 
sale  and  was  therefore  exempt.  The  question  of  homestead  vel  non  is  the 
controlling  issue  in  the  case. 

The  jury  in  response  to  special  issues  submitted  answered  that  appellee 
on  and  prior  to  the  date  of  the  levy  intended  in  good  faith  to  occupy  the 
land  as  a  home.  That  he  had  prior  to  that  date  done  preparatory  acts 
which  indicated  beyond  doubt  that  he  intended  to  improve  the  place  and 
use  it  as  a  homestead.  That  these  acts  consisted  of  employing  one  Priest 
to  fence  the  property.  That  he  had  taken  actual  possession  of  it  as  a 
home  about  May  15^  1901,  and  that  considering  all  the  circumstances  this 
followed  within  a  reasonable  time  after  the  intention  so  to  do  was  formed. 

The  testimony  in  behalf  of  appellee.  Otto  Holtkamp,  showed  that  he 
was  a  married  man  and  owned  no  other  home  than  the  property  in  con- 
troversy. *  That  he  had  purchased  the  vacant  lot  in  1881  prior  to  his  mar- 
riage. Subsequently  he  moved  to  Austin  County,  where  he  lived  for 
twelve  years.  From  Austin  County  he  went  with  his  family  to  Deming, 
N.  Mex.,  where  he  lived  a  year  and  a  half.  While  there  he  formed  the 
intention  to  make  the  land  in  controversy  his  home,  and  moved  back  to 
Harris  County  (where  the  land  was  situated)  and  went  into  the  grocery 
business,  renting  a  dwelling  in  Houston.  He  then  employed  Priest  to 
fence  the  property  and  arranged  for  the  purchase  of  the  material.  He 
also  consii.lted  a  contractor  as  to  the  erection  of  a  dwelling  thereon  and 
intended  to  put  down  a  well,  but  before  the  fence  was  begun  Kuhlman  & 
Eolbow  took  possession  of  the  property,  claiming  it  as  their  own,  and 
proceeded  to  place  a  fence  around  it.  Thereupon  Holtkamp  instituted 
suit  against  Kuhlman  &  Kolbow  to  recover  the  property.  This  was  in 
1895,  and  the  suit  was  not  tried  until  1898.  On  March  23,  1898,  after 
judgment  was  rendered  in  favor  of  Holtkamp  a  motion  for  new  trial  was 
overruled.  Notice  of  appeal  was  given  and  statement  of  facts  prepared. 
No  appeal  was  perfected,  but  on  February  25, 1899,  writ  of  error  bond  was 
filed.  In  this  suit  a  half  interest  in  the  property  was  conveyed  by  appel- 
lees to  their  attorney  as  a  fee.  Holtkamp  finally  recovered  the  property, 
but  before  the  litigation  ended  Foley  attached  it  (September,  1898)  for 
debt  as  above  mentioned  and  the  proposed  improvement  of  it  for  a  home 
was  further  postponed  on  the  advice  of  appellee's  attorney.  It  was  sold 
imder  the  foreclosure  July  4, 1899,  Holtkamp  giving  public  notice  at  the 
sale  that  he  claimed  it  as  a  home.  The  debt  to  Foley  was  incurred  in  the 
conduct  of  the  grocery  business  at  Houston  and  was  not  secured  by  a  lien 
on  the  property.  Ten  days  before  the  trial  Holtkamp  constructed  upon 
the  land  a  small  cheap  house  in  which  two  of  his  boys  were  living  at  the 
date  of  the  trial,  but  it  was  not  large  enough  for  his  family,  and  he  with 
the  rest  of  his  family  remained  in  the  city  in  rented  premises.  Prior  to 
his  suit  against  Kuhlman  &  Kolbow  he  had  expressed  to  several  persons 
his  purpose  to  make  it  his  home,  and  his  purpose  to  do  so  was  continuous 
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thereafter,  but  active  preparationB  were  postponed  on  account  of  the 
litigation. 

Appellant  moved  for  a  judgment  upon  the  answers  of  the  jury,  but  the 
motion  was  overruled.  This  is  assigned  as  error.  It  is  plain  the  court 
did  not  err  in  rendering  judgment  for  appellant  on  the  answers  of  the 
jury,  for  the  jury  found  that  appellees  intended  in  good  faith  to  occupy 
the  premises  as  a  home,  made  such  preparations  as  clearly  evinced  such 
a  purpose  and  occupied  it  as  such  within  reasonable  time  tiiereafter,  thus 
presenting  every  element  which  goes  to  make  the  homestead  right.  The 
judgment  must  conform  to  the  verdict,  and  the  trial  court  had  no  alterna- 
tive. This  disposes  of  the  first  two  assignments  predicated  upon  the  ac- 
tion of  the  court  on  the  verdict. 

By  the  third  assignment  of  error  the  appellants  complain  because  the 
court  submitted  to  the  jury  the  fourth,  fifth,  and  sixth  questions,  whether 
appellees  ever  took  possession  of  the  property  within  a  reasonable  time 
after  conceiving  the  intention  to  dedicate  the  property  to  homestead  uses 
and  doing  preparatory  acts  looking  to  that  end.  It  is  contended  the  evi- 
dence was  not  legally  sufficient  to  present  such  issues.  This  assignment 
is  equivalent  to  a  complaint  that  the  court  erred  in  failing  to  instruct 
a  verdict  for  appellant. 

A  homestead  may  be  created  by  intention  prior  to  actual  occupancy 
when  it  appears  that  the  owner  is  entitled  to  the  exemption  as  the  head 
of  a  family,  and  that  this  intention  has  been  manifested  by  such  acts  as 
amount  to  reasonably  sufficient  notice  of  that  intention;  the  purpose  of 
the  law  being  to  require  such  open  evidence  of  this  intention  as  will  pre- 
vent the  use  of  this  right  as  a  shield  for  fraud.  Wolf  v.  Butler,  28  S. 
W.  Bep.,  51. 

In  Cameron  v.  Oebhard,  85  Texas,  610,  it  is  said:  'The  intention 
thus  to  appropriate  the  property  shall  not  only  be  found  in  the  mind  of 
the  party,  but  should  be  evidenced  by  some  unmistakable  acts  showing  an 
intention  to  carry  out  such  design,  or  some  sufficient  reason  should  be 
given  why  this  intention  was  not  demonstrated  by  such  acts.''  In  the 
same  case  this  general  rule  is  announced :  'Trom  the  decisions  it  is  ap- 
parent that  the  intention  is  almost  the  only  thing  that  may  not  be  dis- 
pensed with  in  some  state  of  case,  and  it  follows  that  this  intention  in 
good  faith  to  occupy  is  the  prime  factor  in  securing  the  exemption. 
Preparation  ♦  ♦  ♦  is  but  the  corroborating  witness  to  the  declara- 
tion of  intention,  the  safeguard  against  fraud,  and  an  assurance  of  the 
bona  fides  of  the  declared  intention  of  the  party.''  Justice  Brown  in  the 
same  opinion  says  further:  '^But  the  placing  upon  the  premises  un- 
hewn logs,  for  the  purpose  of  erecting  thereon  the  humblest  cabin,  with 
a  bona  fide  intention  to  occupy  as  soon  as  the  cabin  can  be  built,  secures 
the  right.'' 

Questions  of  this  sort  most  frequently  arise  where  the  claimant  has 
bought  unimproved  property  for  the  purposes  of  a  home.  In  such  case 
the  declared  purpose  for  which  the  property  was  bought  is  necessarily  a 
potent  factor  in  establishing  the  exemption.    But  we  can  perceive  no 
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difference  in  principle  between  such  a  case  and  this.  Here,  while  it  is 
true  the  vacant  property  was  acquired  years  before  this  controversy  arose 
and  at  a  time  when  appellee^  being  unmarried,  was  not  entitled  to  the 
exemption,  yet  after  all  it  is  not  the  purchase  for  the  purpose  which  se- 
cures the  exemption,  but  the  intention  formed  at  a  time  when  the  party 
has  a  right  to  the  exemption  and  evidenced  by  the  requisite  acts. 

The  absence  of  these  acts  of  preparation  or  a  failure  to  promptly  follow 
them  by  occupancy  and  use  may  be  accounted  for,  and  in  measuring  the 
reasonableness  of  the  excuse  all  the  circumstances  may  be  looked  to  by 
the  jury.  The  presence  of  legal  obstacles  forbidding  occupancy  or  fur- 
ther preparation  has  been  held  to  excuse  these  otherwise  requisite  acts 
and  permits  bona  fide  intention  coupled  with  declarations  to  secure  the 
right.  Gardner  v.  Douglass,  64  Texas,  76.  As  applicable  generally,  see 
also  Gallagher  v.  Keller,  29  S.  W.  Rep.,  647. 

In  this  case  the  claimant  had  no  other  home.  He  returned  to  Harris 
County  for  the  purpose  of  using  the  property  in  controversy  as  such. 
This  intention  was  not  concealed  but  openly  expressed.  He  contracted  to 
have  the  property  fenced,  intended  to  sink  a  well,  and  discussed  with  a 
contractor  the  construction  of  a  suitable  dwelling  within  his  means.  All 
this  was  done  at  a  time  when  he  was  solvent  so  far  as  the  record  shows, 
and  the  title  of  the  property  being  in  him,  he  could  doubtless  have  pro- 
cured the  construction  of  a  dwelling  by  the  creation  of  liens  upon  the 
property.  All  this  was  arrested  by  the  action  of  Kuhlman  &  Kolbow, 
who  asserted  title  to  the  property  and  took  possession.  This  rendered  it 
impossible  to  proceed  with  the  actual  construction  of  improvements  until 
the  claimants  were  dispossessed.  A  suit  looking  to  that  end  was  promptly 
filed  and  ultimately  resulted  in  his  favor.  Pending  appeal  defendant 
levied  his  writ,  thus  further  putting  the  title  in  question.  Under  the  ad- 
vice of  his  attorney  he  forebore  to  put  valuable  improvements  upon 
property  which  might  be  adjudged  to  appellant.  We  do  not  think  the 
law  required  him  to  commit  such  an  imprudence  in  order  to  preserve  his 
right.  Prior  to  the  trial  of  this  case  he  placed  some  small  improvements 
on  the  land,  but  this  can  not  be  said  to  be  inconsistent  with  his  former 
refusal  to  proceed,  for  it  was  done  on  the  advice  of  other  attorneys. 

In  view  of  the  doctrine  announced  in  the  cases  cited,  it  is  plain  the 
facts  required  the  submission  of  the  issues  of  intention,  good  faith, 
preparation,  and  occupancy  within  a  reasonable  time.  The  debt  of  ap- 
pellant was  not  incurred  upon  the  faith  of  the  property,  was  secured  by 
no  lien  upon  it,  and  appellee  notified  appellant  prior  to  his  purchase  at 
execution  sale  that  the  property  was  homestead.  While  much  time  has 
elapsed  since  the  intention  was  formed  and  the  slight  acts  of  preparation 
made,  it  appears  that  at  no  time  during  the  intervening  years  has  the 
property  been  free  from  litigation. 

Under  the  testimony,  considered  as  a  whole,  we  can  not  say  that  the 
findings  of  the  jury  are  so  against  the  weight  of  the  evidence  as  to  re- 
quire our  interference.  We  do  not  mean  to  say  the  case  is  a  strong  one, 
or  that  if  primarily  presented  to  us  we  would  have  reached  the  same 
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concluBion.    But  that  alone  would  not  justify  us  in  disturbing  the  verdict 
on  the  facts. 

The  effect  of  what  has  been  said  disposes  of  all  the  assignments*    Find-' 
ing  no  reversible  error,  the  judgment  is  affirmed. 

Afflrtned, 

Writ  of  error  refused. 


Q.  P.  Halliburton  v.  J.  D.  Martin,  District  Judge. 

Decided  February  3,  1902. 

1.— Mandamus  by  AppeUate  Court. 

The  appellate  court  can  by  mandamus  compel  the  district  judge  to  act  by 
proceeding  to  try  a  case  pending  before  him  agreeably  to  the  principles  and 
usages  of  law,  but  it  has  no  power  thus  to  control  his  discretion  in  matters 
relating  to  th^  trial  of  causes  or  to  direct  what  judgment  he  shall  render, 
and  the  writ  will  not  be  issued  unless  a  right  has  been  denied  and  complainant 
has  no  other  legal  remedy,  and,  in  cases  involving  judicial  discretion,  a  clear 
abuse  of  such  discretion  must  be  shown. 

S.— Same— Consolidation  of  Suits. 

Where  the  trial  judge  consolidated  two  cases,  neither  of  them  ready  for  trial, 
involving  the  title  to  the  same  original  grant  of  land,  the  issue  in  each  case 
tuminff  upon  the  identity  of  the  original  grantee,  there  beinff  numerous  parties 
in  both  suits,  though  more  in  one  than  the  other,  and  complainants  having  by 
pleas  in  reconvention  become  plaintiffs  in  both  cases  against  all  the  other  parties 
for  the  recovery  of  the  undivided  interests  claimed  by  them  in  the  entire  grant, 
and  it  appearing  that  the  title  may  be  best  adjusted  as  to  all  parties  by  one 
suit,  a  mandamus  will  not  be  issued  to  compel  the  judge  to  restore  one  of  the 
cases  and  try  it  separately. 

Original  application  for  mandamus  to  the  District  Court  of  JeflPerson 
County. 

Crawford  &  Lipscomb,  for  applicant. 

Watts,  Chester  &  Ellison  and  F,  C.  Proctor,  for  respondent. 

GARRETT,  Chief  Justice. — S.  P.  Halliburton  and  others  have  ap- 
plied to  this  court  for  a  writ  of  mandamus  to  the  Hon.  J.  D.  Martin, 
judge  of  the  District  Court  of  JefiEerson  County  for  the  Fifty-eighth  Ju- 
dicial District,  showing  that  the  complainants  are  the  owners  of  an  un- 
divided interest  of  about  3000  acres  in  the  Pelham  Humphries  league 
of  land  situated  in  Jefferson  County,  and  that  W.  P.  H.  McFadden,  V. 
Weiss,  W.  W.  Kyle,  Dan  Lewis,  and  the  J.  M.  Guffy  Petroleum  Com- 
pany are  in  possession  of  the  said  league  of  land,  enjoying  the  fruits  and 
benefits  thereof ;  that  said  land  is  oil  bearing  land,  and  that  the  said  Mc- 
Fadden and  others  above  named,  denying  the  rights  of  the  complainants 
and  excluding  them  from  said  land,  are  drilling  wells  and  extracting 
the  oil  therefrom.  That  heretofore,  on  June  14, 1901,  the  said  McFadden, 
Weiss,  Kyle,  Lewis,  and  J.  M.  Guffy  Company  brought  a  suit  in  the 
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District  Court  of  Jefferson  County^  No.  2906^  against  the  complainants 
and  others,  to  the  number  of  about  six,  for  said  land ;  that  on  July  24^ 
1901,  the  complainants  filed  their  answer  in  said  suit  and  a  plea  in  re- 
convention against  the  plaintiffs  for  the  recovery  of  their  interest 
therein ;  that  the  questions  in  said  cause  are  simple  and  only  relate  to  the 
family  history  of  Pelham  Humphries,  the  grantee  of  the  league,  the 
forgery  of  two  deeds,  and  possession  by  McFadden  as  affecting  limita- 
tion ;  and  that  preparation  for  a  trial  of  said  cause  is  so  far  advanced  that 
it  is  reasonably  probable  that  it  will  be  ready  for  trial  on  March  1,  1902, 
at  which  time  it  will  be  subject  to  call  as  a  nonjury  case  on  the  docket  of 
said  court.  That  the  value  of  the  land  is  more  than  one  million  dollars, 
and  that  complainants  are  ousted  of  their  rightful  possession  thereof 
by  the  said  McFadden,  Weiss,  Kyle,  Lewis,  and  J;  M.  Quffy  Company; 
and  are  poor  and  would  not  be  able  under  any  circumstances  to  give  the 
bond  necessary  to  obtain  a  sequestration  thereof ;  and  that  the  said  par- 
ties in  possession  have  not  within  the  knowledge  of  complainants  the 
means  from  which  the  complainants  could  be  compensated  for  the  prob- 
able waste  and  damage  that  will  be  done  by  them  to  said  land. 

That  there  is  also  pending  in  said  court  and  in  the  District  Court  of 
Angelina  County,  and  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Texas,  other  suits  involving  the  same  land  to  which  the  com- 
plainants and  a  great  number  of  other  persons  are  parties ;  that  among 
said  suits  is  the  suit  No.  2817,  Thomas  Anderson  v.  A.  P.  Lucas  et 
al.,  in  the  District  Court  of  Jefferson  County,  involving  a  claim  of  1500 
acres  undivided  interest  therein ;  that  there  are  about  200  defendants  in 
said  suit,  only  a  small  number  of  whom  have  been  served  with  process; 
and  of  those  served  only  a  small  number  had  answered ;  that  a  great  va- 
riety of  issues  were  involved  in  said  suit;  that  probably  not  more  than 
ten  of  the  two  hundred  defendants  were  in  possession  of  any  portion  of 
the  Humphries  league,  and  that  the  plaintiffs  were  out  of  possession ;  that 
the  other  defendants  were  asserting  some  claim  constituting  an  equitable 
cloud  upon  the  title;  and  that  none  of  the  parties  except  McFadden, 
Weiss,  Kyle,  Lewis,  and  J.  M.  Guffy  Company,  and  probably  four  or 
five  vendees  of  McFadden  and  others  who  purchased  while  cause  No. 
2906  was  pending,  are  necessary  parties  to  a  suit  for  the  possession  of 
said  land.  That  in  said  cause  2817  the  plaintiff  claims  as  one  of  the  heirs 
of  William  Humphries  and  is  seeking  to  set  aside  the  deed  of  a  guardian 
ad  litem  to  said  McFadden,  and  contending  that  William  Humphries 
was  identical  with  the  original  grantee  of  the  league,  claims  an  undi- 
vided 1500  acres  thereof  as  his  heir. 

That  the  defendant  McFadden  urges  as  defenses  in  said  cause  that  the 
deed  was  regular  and  has  since  been  ratified.  Since  the  institution  of 
said  cause  2817  T.  E.  Buford  had  intervened  therein,  setting  up  that  he 
has  bought  the  interest  of  the  plaintiff.  That  Charles  J.  Chaison  and  the 
American  Oil  and  Refining  Company,  also  defendants  in  said  suit,  claim 
a  specific  parcel  of  476  acres  of  the  league  under  a  deed  from  McFadden 
and  assert  title  by  limitations  under  a  possession  differing  in  character 
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from  that  asserted  by  McFadden  to  the  entire  league.  That  some  of  the 
defendants  claim  to  derive  their  title  through  a  Pelham  Humphries  of 
Creorgia,  others  through  a  Pelham  Humphries  of  Tennessee,  and  the 
claims  of  others  of  said  defendants  depend  upon  supposed  irregularities 
in  the  chain  of  transfers  from  William  Humphries  down  to  W.  P.  H. 
McFadden,  and  that  these  contentions  became  innumerable,  some  of 
them  probably  depending  on  questions  of  the  forgery  of  certain  instru- 
ments in  such  chain  of  transfers ;  that  some  of  the  defendants  claim  title 
to  parcels  as  small  as  one  acre  by  purchase  from  McFadden  and  others 
of  an  imdivided  interest,  and  would  have  interminable  equities  to  ad- 
just with  their  vendors ;  that  a  great  many  of  the  defendants  who  know 
of  no  claim  they  have  to  the  land  and  have  none,  on  account  of  its  great 
value  will  refuse  to  disclaim  as  long  as  there  remains  any  uncertainty 
about  their  rights.  That  it  is  very  nearly  impracticable  to  try  said  cause 
No.  2817;  that  the  enormous  expense  and  trouble  will  render  the  taking 
of  depositions  impracticable;  that  on  account  of  the  great  number  of 
issues  involved  no  trial  judge  can  probably  submit  them  correctly  to  a 
jury,  and  that  complainants  believe  that  said  cause  will  not  be  finally 
disposed  of  during  their  lives. 

That  heretofore,  to  wit,  on  December  12,  1901,  after  having  sought  to 
dismiss  the  cause  No.  2906,  and  having  been  refused  permission  to  do  so 
because  of  complainants'  plea  in  reconvention  and  their  objections  to 
the  dismissal,  the  said  McFadden  and  the  other  plaintiffs  in  the  said 
cause  No.  2906  filed  a  motion  in  said  District  Court  to  consolidate  said 
cause  with  the  said  cause  No.  2817;  that  complainants  resisted  said  mo- 
tion before  the  court,  but  that  on  December  16, 1901,  the  court  made  an 
order  consolidating  said  causes;  that  the  complainants  excepted  to  said 
order,  and  afterwards  filed  a  motion  to  have  the  court  reconsider  its  ac- 
tion setting  out  in  said  motion  all  the  facts  herein  set  out  and  having  the 
same  sworn  to  by  the  complainant  Halliburton,  and  urged  said  motion 
before  the  court,  but  the  court  after  having  taken  the  motion  imder  ad- 
visement until  December  31,  1901,  overruled  the  same,  and  refused  to 
make  an  order  that  upon  either  of  the  said  causes  being  ready  for  trial 
it  should  not  be  delayed  by  the  other,  to  which  action  of  the  court  the 
complainants  excepted.  Complainants  say  that  the  action  of  the  court 
in  consolidating  said  causes  was  beyond  the  discretionary  power  of  the 
court ;  that  the  same  was  in  effect  a  denial  to  complainants  of  a  prompt 
trial  of  their  cause,  which  was  practically  ready  for  trial,  but  is  by  said 
order  obliterated  from  the  docket,  and  complainants  are  denied  the  right 
to  be  heard  upon  their  plea  in  reconvention.  That  there  exists  no  reason 
why  the  said  judge  should  not  proceed  with  the  trial  of  said  cause  No. 
2906;  and  that  the  effect  of  delay  is  to  work  an  inexcusable  hardship 
upon  complainants,  to  the  advantage  of  said  McFadden  and  others. 

The  district  judge  has  filed  an  answer  to  the  complaint,  in  which  he 
shows  that  the  docket  of  the  court  is  crowded  with  cases  and  that  there 
are  more  than  300  cases  on  the  nonjury  docket;  that  in  the  disposition  of 
Vol.  28  civil— 6. 
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the  docket  made  in  accordance  with  the  rules  of  the  court  the  nonjury 
cases  can  not  be  reached  until  the  first  Monday  in  March  next^  the  first 
day  of  the  next  term.  He  shows  that  the  cause  No.  2817^  Thomas^  Ander- 
son et  al.  V.  A.  F.  Lucas  et  al.^  was  filed  May  14, 1901,  and  is  an  action  of 
trespass  to  try  title  for  an  undivided  one-third  interest  in  said  Pelham 
Humphries  league  against  numerous  defendants^  among  whom  were  the 
said  complainants,  S.  P.  Halliburton  and  others,  and  the  said  W.  P.  H. 
.McFadden  and  others,  who  are  the  plaintiffs  in  the  cause  No.  2906 ;  that 
a  part  of  the  defendants  in  No.  2817  claim  the  entire  league,  and  a  part 
of  them,  to  wit,  the  defendants  in  cause  No.  2906,  S.  P.  Halliburton  and 
others,  claim  only  an  undivided  part  thereof.  That  on  August  27,  1901, 
the  complainants  filed  their  answer  and  cross-bill  in  No.  2817  against  the 
plaintiffs  and  their  codefendants,  pleading  specially  their  title  to  an  un- 
divided interest  in  said  league  of  land  through  Pelham  Humphries,  the 
original  grantee,  and  prayed  for  partition  and  the  appointment  of  a  re- 
ceiver. The  defendants  McFadden,  Weiss,  Kyle,  and  the  J.  M.  Guffy 
Company  also  answered  in  said  cause  No.  2817,  and  pleaded  in  reconven- 
tion against  the  complainants  and  the  other  parties  to  the  suit  a  claim  to 
the  entire  league  except  a  small  portion  thereof  conveyed  by  them  to 
other  defendants.  That  on  June  14,  1901,  the  said  W.  P.  H.  McFadden 
and  others  filed  in  said  court  the  said  suit  No.  2906  against  the  said  com- 
plainants and  others  as  an  action  of  trespass  to  try  title  for  the  re- 
covery of  said  league ;  and  that  on  July  24,  1901,  the  complainants  filed 
their  answer  and  cross-bill  in  said  cause  No.  2906  and  pleaded  their  title 
specifically,  and  raised  substantially  as  between  them  and  the  plaintifih 
all  the  issues  that  were  made  in  suit  No.  2817.  That  there  are  numerous 
defendants  in  both  of  said  suits,  but  that  it  is  now  impossible  for  re- 
spondent to  determine  who  are  necessary  parties.  It  is  shown  that 
neither  of  said  causes  have  ever  been  reached  or  called  for  trial,  nor  has 
any  objection  been  made  to  the  disposition  in  passing  them  as  nonjury 
cases  to  the  first  Monday  in  March ;  and  the  respondent  avers  that  he  has 
been  guilty  of  no  delay  in  the  disposition  of  said  causes  nor  manifested- 
any  refusal  to  try  either  of  them. 

The  respondent  then  sets  out  the  matter  of  the  filing  of  the  motion  for 
the  consolidation  of  the  causes,  and  says  that  "after  hearing  fully  the 
argument  of  counsel  upon  the  motion  and  after  considering  the  issues  in- 
volved in  the  two  suits,  your  respondent,  in  the  exercise  of  what  he 
deemed  sound  judicial  discretion,  concluded  that  it  was  to  the  interest 
of  all  parties,  and  that  it  would  sooner  settle  the  litigation  with  reference 
to  this  league  of  land  to  consolidate,  and  the  order  consolidating  the  two 
suits  was  accordingly  made."  That  a  motion  for  reconsideration  was 
made  which  after  mature  reflection  the  respondent  overruled.  Bespond- 
ent  took  into  consideration  the  fact  that  the  issues  between  the  complain- 
ants and  the  plaintiffs  in  cause  No.  2906  are  precisely  the  same  in  both 
suits,  and  that  so  far  as  a  trial  is  concerned  very  little  preparation  had 
as  yet  been  made  by  either  party  to  the  suit ;  and  that  in  order  to  settle 
the  title  to  the  land  in  controversy  it  is  necessary  to  try  and  settle  the 
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issues  involved  in  cause  No.  2817.  Respondent  has  no  reason  to  believe 
that  any  obstruction  will  be  thrown  in  the  way  of  a  speedy  trial  of  the 
consolidated  cause. 

It  is  further  shown  that  on  December  31,  1901^  the  complainants  filed 
in  said  cause  No.  2906  a  motion  to  modify  the  order  of  consolidation 
among  other  things  so  that  said  causes  may  be  tried  together  as  one 
cause^  provided  that  all  could  be  .ready  for  trial  at  the  same  time,  and 
providing  that  a  continuance  of  one  of  said  causes  shall  not  operate  as 
a  continuance  of  the  other,  and  also  that  the  depositions  taken  in  one 
cause  may  be  used  in  the  other;  and  that  said  motion  has  not  been  dis- 
posed of  and  is  still  pending.  Respondent  denies  that  he  has  at  any 
time  refused  to  proceed  to  a  trial  of  said  cause  No.  2906  agreeably  to  the 
principles  and  usages  of  law,  and  says  that  he  does  not  intend  in  the  fu- 
ture to  refuse  to  proceed  to  a  trial  and  judgment  of  said  cause  when  it  is 
reached  upon  the  docket.  Respondent  does  not  know  of  any  reason  why 
the  parties  can  not  make  their  preparation  for  trial  long  before  either 
of  said  causes  can  be  reached  for  trial ;  and  says  that  if  it  should  be  made 
to  appear  to  his  satisfaction  in  the  future  preparation  and  conduct  of 
said  case  that  the  parties  are  being  unduly  delayed  or  put  to  unnecessary 
trouble  and  expense  by  reason  of  the  consolidation,  he  would  promptly 
make  such  other  and  further  orders  in  the  matter  as  would  in  the  exercise 
of  his  best  discretion  subserve  the  ends  of  justice.  And  having  fully  an- 
swered, the  respondent  prays  that  the  alternative  writ  of  mandamus 
against  him  be  vacated  and  that  the  application  be  denied  and  that  the 
respondent  be  discharged  with  his  costs. 

The  complainants  have  replied  to  the  answer  of  the  respondent  and 
reiterate  their  complaint  that  they  have  been  denied  the  right  to  pro- 
ceed with  the  trial  of  said  cause  No.  2906,  and  show  that  while  said 
cause  No.  2817  may  have  originally  been  only  a  suit  of  trespass  to  try 
title,  yet  by  the  amendments  filed  therein  its  character  has  been  changed. 
They  deny  that  the  answer  shows  any  reason  why  the  judge  should  not 
proceed  with  the  trial  of  said  cause.  Other  matters  are  set  out  in  the 
supplemental  complaint,  but  they  are  not  deemed  material. 

The  power  of  this  court  to  issue  the  mandamus  sought  by  the  com- 
plainants depends  upon  the  question  of  whether  or  not  the  judge  of  the 
District  Court  has  refused  to  proceed  to  the  trial  of  cause  No.  2906 
agreeably  to  the  principles  and  usages  of  law.  Rev.  Stats.,  art.  1000. 
It  has  no  power  to  control  by  the  writ  of  mandamus  the  discretion  of  the 
judge  in  matters  relating  to  the  trial  of  causes  or  to  direct  what  judgment 
he  shall  render.  Ewing  v.  Cohn,  62  Texas,  482.  It  can  compel  him 
to  act  by  proceeding  to  try  the  case  agreeably  to  the  principles  and  usages 
of  law,  but  can  not  control  his  discretion.  This  principle  is  well  settled 
and  has  been  frequently  announced  by  our  Supreme  Court,  and  it  is 
unnecessary  to  cite  authorities  in  support  thereof.  An  analysis  of  the 
cases  would  only  serve  to  emphasize  the  strictness  of  the  rule.  Nor  will 
the  writ  of  mandamus  issue  unless  the  right  has  been  denied  and  the 
complainant  has  no  other  legal  remedy.    Neither  or  the  causes  the  con- 
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solidation  of  which  is  complained  cf  hao  ever  been  called  for  trial,  nor  in 
fact  are  ready  for  trial,  but  it  is  contended  that  by  the  order  of  consoli- 
dation the  cause  No.  2906  is  stricken  from  the  docket  and  merged  inta 
cause  No.  2817,  and  it  may  be  said  that  the  application  is  to  have  the 
cause  restored  to  the  docket  so  that  the  parties  may  proceed  with  their 
preparation  for  trial.  This  involves  a  review  of  the  order  of  the  court 
consolidating  cause  No.  2906  with  cau^  No.  2817. 

The  respondent  answers  that  these  causes  involve  the  same  issues  and 
that  he  ordered  their  consolidation  in  the  exercise  of  a  soimd  discretion 
vested  in  him  by  law ;  that  he  does  not  propose  to  delay  the  trial  of  either 
cause  for  the  other,  but  will  proceed  with  the  trial  of  No.  2906  when  it  is 
ready;  and  that  there  is  n6w  pending  on  the  docket  of  the  court  undis- 
posed of  a  motion  made  by  the  complainants  to  so  modify  the  order  of 
consolidation.  In  view  of  the  pendency  of  such  motion  and  the  answer  of 
the  judge  it  may  be  doubted  on  that  account  alone  whether  the  writ 
should  issue,  because  there  has  been  no  final  disposition  of  the  motion 
to  modify,  although,  as  counsel  states,  the  judge  had  already  repeatedly 
denied  the  right  to  proceed  without  consolidation.  If,  however,  the  ac- 
tion of  the  judge  should  be  regarded  as  final,  the  writ  should  not  issue 
unless  this  court  can  say  that  there  has  been  a  clear  abuse  of  the  discre- 
tion confided  to  him  by  the  law.  If  he  has  plainly  erred  on  a  point  of 
practice  by  disregarding  a  plain  rule  of  law,  mandamus  will  lie  to  correct 
and  remedy  such  erroneous  exercise  of  discretion.  19  Am.  and  Eng.  Enc* 
of  Law,  835.  The  consolidation  of  cases  is  a  rule  of  practice  which  a  trial 
court  frequently  is  called  upon  to  exercise.  Provision  is  made  for  it  by 
the  Revised  Statutes  as  follows:  Art.  1454.  '^Whenever  several  suits 
may  be  pending  in  the  same  court,  by  the  same  plaintiff,  against  the  same 
defendant,  for  causes  of  action  which  may  be  joined,  or  where  several 
suits  are  pending  in  the  same  court,  by  the  same  plaintiff,  against  several 
defendants,  which  may  be  joined,  the  court  in  which  the  same  are  pend- 
ing may,  in  its  discretion,  order  such  suits  to  be  consolidated.'*  It  is 
also  within  the  equitable  discretion  of  the  court  and  may  be  exercised  as 
one  of  its  inherent  powers  independently  of  the  statute,  the  identity  of 
the  parties  not  being  essential,  and  in  such  case  is  said  to  rest  entirely 
within  the  discretion  of  the  court.    4  Enc.  of  PI.  and  Prac,  676-692. 

There  is  much  reason  for  the  contention,  since  the  complainants  by 
their  pleas  in  reconvention  became  plaintiffs  in  both  cases  against  all  the 
other  parties  for  the  recovery  of  the  undivided  interests  claimed  by  them 
in  the  entire  league,  that  the  cases  furnish  cause  for  the  exercise  of  the 
discretion  of  the  judge  within  the  statutory  rule  for  their  consolidation; 
but  when  the  causes  of  action  are  both  analyzed  and  considered  as  pre- 
sented by  the  pleadings  of  the  parties,  the  essential  controversy  is  over 
the  ownership  of  the  league  and  springs  out  of  the  disputed  identity  of 
the  original  grantee  with  the  ancestor  of  each  set  of  claimants.  Such 
being  the  issue,  although  the  parties  are  much  more  numerous  in  the 
cause  with  which  the  other  is  consolidated,  they  being  proper  parties, 
and  so  far  as  they  are  not  proper  parties  they  can  be  dismissed  from  the 
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cause,  it  does  not  appear  that  there  was  any  abuse  of  the  discretion  of  the 
judge  in  consolidating  the  causes.  There  have  been  frequent  instances 
of  the  exercise  of  such  power  by  the  courts  of  this  State  and  it  has  in 
almost  every  instance  been  upheld.  Harle  v.  Langdon's  Heirs,  60  Texas, 
560 ;  Harring  v.  Herring,  51  S.  W.  Rep.,  865 ;  Spencer  v.  James,  31  S. 
W.  Rep.,  540 ;  Mills  v.  Paine,  30  S.  W.  Rep.,  244,  and  cases  cited. 

In  the  case  first  cited  the  court  said  the  consolidation  was  only  techni- 
cally irregular,  and  no  prejudice  having  been  shown  was  not  ground  for 
reversal.  Judicial  discretion  is  to  be  guided  by  the  spirit  and  principles 
and  analogies  of  the  law.  It  is  not  an  arbitrary  discretion.  Applying 
.  this  definition  of  judicial  discretion  to  the  action  of  the  respondent,  it 
appears  in  support  thereof  that  there  are  two  causes  upon  the  docket  of 
his  court  which  aflfect  the  title  to  the  same  league  of  land ;  that  the  main 
controversy  over  the  title  grows  out  of  a  single  issue,  the  disputed  iden- 
tity of  the  original  grantee  of  the  league ;  that  there  are  numerous  par- 
ties to  each  of  the  suits,  although  in  the  one  first  in  order  in  the  docket 
the  parties  are  much  more  numerous  than  in  the  other;  that  the  com- 
plainants in  both  suits,  though  originally  defendants,  have  become  plain- 
tiffs therein,  pleading  in  reconvention  specially  in  both  cases  the  same 
title  by  inheritance  from  one  whom  they  claim  is  the  original  grantee; 
that  these  conflicting  titles  may  be  adjusted  in  one  suit ;  that  the  interests 
sued  for  are  undivided,  for  which  partition  is  sought;  that  neither  of 
said  causes  are  ready  for  trial.  His  docket  is  crowded,  and  as  both  of  the 
causes  involve  the  same  issues  the  trial  of  one  may  dispose  of  both,  and  all 
of  the  parties  to  each  of  the  suits  being  proper  parties  to  both  of  them, 
business  will  be  not  only  expedited  but  a  multiplicity  of  suits  will  be 
avoided.  It  does  not  appear  that  in  the  consolidation  of  said  causes  the 
district  judge  abused  the  sound  judicial  discretion  with  which  he  was 
vested;  or  that  he  plainly  erred  in  a  matter  of  practice,  nor  can  it  be 
assumed  in  advance  that  the  trial  court  will  not  be  able  to  try  the  cause 
without  errors.  It  is  therefore  ordered  that  the  alternative  writ  of  man- 
damus heretofore^  granted  be  vacated,  and  that  the  application  of  com- 
plainants be  denied  and.  the  respondent  discharged  with  his  costs. 

Application  denied. 


W.  S.  Harkleroad  v.  H.  B.  Leonard  et  al. 

Decided  February  11,  1902. 

1.— Attachment— Jurisdiction    of   Amount— Bzemplary   Damages— SnretieB. 

Where  in  an  action  for  damages  for  a  wrongful  attachment  of  property  the 
exemplary  damage  claimed  from  the  attaching  creditor  was  a  sum  within  the 
jurisdiction  of  the  court,  the  plaintiff  had  the  right  to  join  the  surety  on  the 
attachment  bond  and  the  officer  levying  the  writ  and  his  sureties,  although  the 
claims  against  them  were  for  amounts  not  within  the  minimum  jurisdiction  of 
the  court. 

% — Same — Attorney  Fees — Actual  Damages. 

Where  house  rent,  expenses,  and  attorney  fees  were  pleaded  as  actual  dam- 
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agesy  and  no  exceptions  were  urged  to  the  pleading,  and  evidence  was  admitted 
without  objection  to  prove  them,  the  appellate  court  can  not  say,  in  the  absence 
of  a  statement  of  facts,  that  a  case  was  not  made  bringing  such  items  within 
the  domain  of  actual  damages. 

8. — Same — ^Damages  Not  Excessive — ^Exempt  Property. 

Where  the  action  was  for  wrongful  attachment  of  household  goods  worth 
$400,  which  were  detained  from  plaintiff  thirty -four  days,  and  the  charges 
to  vex,  harass,  and  injure  are  undenied,  the  appellate  court  can  not  hold  that 
a  judgment  for  plaintiff  for  $00  actual  and  $500  exemplary  damages  should  be 
set  aside  because  the  exemplary  damages  are  out  of  proportion  to  the  actual 
damages. 

4. — Same — ^Exemplary  Damages  Against  Surety. 

Where  the  petition  contains  no  charge  of  malice  against  the  surety  on  the 
attachment  bond,  it  is  insufficient  to  sustain  a  judgment  against  him  for  any- 
thing more  than  actual  damages. 

5. — Same— Malice  of  Agent. 

The  malice  of  the  agent  in  attaching  the  property  will  be  imputed  to  the 
principal  where  he  must  have  known  of  it, — the  inventory  of  the  goods  showing 
them  to  be  exempt  property, — and  he  failed  to  repudiate  the  act  of  the  agent. 

Appeal  from  De  Witt.    Tried  below  before  Hon.  J.  C.  Wilson. 

Kleberg,  Orimes  £  Baker,  for  appellant. 

Davidson  £  Bailey  and  Price,  Oreen  dc  Oreen,  for  appellee. 

GILL,  Associate  Justice. — W.  S.  Harkleroad,  the  appellee,  brought 
this  suit  against  W.  C.  and  T.  M.  Thrift  for  damages  for  the  wrongful 
issuance  and  levy  of  a  writ  of  attachment  upon  certain  exempt  household 
goods  belonging  to  appellee.  H.  B.  Leonard  was  made  party  defendant 
as  surety  on  the  attachment  bond.  William  Watson,  the  constable  who 
levied  the  writ,  William  Rice,  F.  Kunetka,  and  C.  P.  Kaiser,  sureties  on 
his  official  bond,  were  also  made  parties  defendant  Others  were  also 
made  parties  defendant,  but  as  the  suit  as  to  them  was  dismissed  we  will 
notice  them  no  further. 

Appellee  alleged  that  the  writ  was  wrongfully  sued  out  and  procured  to 
be  levied  by  the  Thrifts  maliciously  and  for  the  purpose  of  injuring, 
vexing,  and  harassing  him,  and  with  knowledge  that  the  property  was 
exempt.  That  Watson,  the  officer  who  levied  the  writ,  knew  the  goods 
were  exempt  and  made  a  wrongful  and  excessive  levy.  Damages  actual 
and  exemplary  were  prayed  for  as  against  the  Thrifts  and  Watson. 
Judgment  was  asked  against  Leonard,  the  surety  on  the  attachment 
bond,  for  $26,  the  amount  of  the  bond.  Appellee  prayed  judgment 
against  the  sureties  on  Watson's  official  bond  for  the  amount  thereof. 

The  case  was  tried  by  the  court  without  a  jury  and  resulted  in  a  judg- 
ment against  the  Thrifts  and  Watson  for  $90.25  actual  damages  and 
$500  exemplary  damages,  holding  Leonard  on  the  attachment  bond  for 
$26  actual  damages  and  the  sureties  of  Watson  for  the  actual  damages 
adjudged  against  him.  From  this  judgment  the  parties  cast  have 
appealed. 

The  surety  on  the  attachment  bond  and  the  sureties  on  the  official  bond 
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of  the  constable  interposed  pleas  to  the  jurisdiction  of  the  District 
Court,  their  contention  being  that  the  sums  prayed  for  against  them  and 
beyond  which  they  could  in  no  event  be  liable  were  beneath  the  minimum 
jurisdiction  of  the  court  in  which  the  suit  was  brought,  the  sum  claimed 
against  Leonard  being  $26  and  that  claimed  against  tiie  sureties  of  the 
constable  being  $500  and  no  more. 

The  court  overruled  the  pleas  and  his  action  in  this  respect  is  as- 
signed as  error.  It  is  contended  on  behalf  of  Leonard  that  the  appellee 
had  his  right  of  election ;  that  is  to  say,  he  might  sue  the  plaintifFs  in  at- 
tachment on  their  liability  independent  of  the  bond  or  he  might  sue  them 
and  their  surety  on  the  bond  as  a  written  obligation,  but  that  he  must  do 
one  or  the  other,  and  having  sued  the  attachment  plaintiffs  independent 
of  the  bond,  the  surety  could  not  be  joined.  We  do  not  think  either  con- 
tention sound.  The  surety  on  an  attachment  bond  binds  himself  to  be 
responsible  for  the/x)nscquences  of  his  principalis  acts  if  they  should  turn 
out  to  be  wrongful.  The  bond  creates  his  liability  and  at  the  same  time 
limits  it  to  the  sum  named  therein.  But  the  bond  neither  fixes  nor 
limits  the  liability  of  the  principal.  His  liability  grows  out  of  his  wrong- 
ful act,  and  the  extent  of  it  is  limited  only  by  the  amount  which  the 
facts  may  indicate  is  a  just  judgment  against  him  for  the  consequences 
of  his  wrong.    Halff  v.  Curtis,  68  Texas,  640. 

Leonard  was  Thrift's  surety,  the  extent  of  his  suretyship  being  limited 
by  the  terms  of  the  bond.  Inasmuch  as  the  defendant  had  nothing  to 
do  with  fixing  the  amount  of  the  attachment  bond,  it  can  not  be  held 
upon  any  sound  reason  that  plaintiff  in  attachment  could  thus  limit  his 
liability,  however  disastrous  to  defendant  the  consequences  might  be. 
The  attachment  plaintiff  is  liable  for  the  full  consequences  of  his  wrong- 
ful acts,  but  under  the  law,  before  he  is  entitled  to  the  writ  of  attach- 
ment, he  must  indemnify  the  defendant  with  solvent  sureties  in  at  least 
double  the  amount  of  the  debt  claimed  to  be  due. 

The  surety  in  such  a  case  is  in  much  the  same  position  as  a  surety  on  a 
note  who  names  the  sum  for  which  he  agrees  to  be  bound  and  refuses 
to  be  bound  for  the  entire  sum.  In  such  a  case,  if  the  holder  of  the  note 
found  it  necessary  to  sue,  his  right  to  join  the  surety  could  not  be  suc- 
cessfully questioned,  and  this  without  reference  to  whether  the  sum  for 
which  the  surety  bound  himself  was  within  the  jurisdiction  of  the  court 
in  which  the  suit  on  the  note  was  properly  brought.  The  liability  of  the 
surety  would  be  an  inseparable  incident  of  the  recovery,  and  the  court 
having  acquired  jurisdiction  to  render  judgment  on  the  note,  would  have 
the  power  to  dispose  of  all  questions  incident  thereto.  So  in  this  case 
the  appellee  had  the  right  to  bring  his  suit  in  the  court  having  jurisdic- 
tion of  the  amount  claimed  and  to  join  as  defendants  all  parties  jointly 
liable.  Milliard  v.  Wilson,  76  Texas,  180;  Evans  Co.  v.  Callahan,  69 
Texas,  206 ;  Cabell  v.  Shoe  Co.,  81  Texas,  108. 

What  has  been  said  disposes  of  the  questions  raised  by  both  sets  of 
sureties  on  the  subject  of  jurisdiction. 

Under  another  assignment  of  error  the  judgment  is  assailed  as  unsup- 
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ported  by  the  conclusions  of  fact.  We  are  aware  that  several  items  of 
damages  mentioned  in  the  trial  courf  s  fact  conclusions  would  not  be  or- 
dinarily recoverable  as  actual  damages^  but  a  person  guilty  of  a  wrong  is 
responsible  to  the  person  injured  for  the  natural  and  probable  conse- 
quences of  his  act, — for  such  results  as  might  have  reasonably  been  fore- 
seen. There  is  no  statement  of  facts  in  the  record.  The  items  com- 
plained of  were  pleaded  as  items  of  actual  damage.  No  exception  to 
the  pleading  in  this  respect  seems  to  have  been  urged  in  the  court  below. 
So  far  as  we  are  able  to  ascertain,  proof  was  admitted  to  establish  these 
items  without  objection.  In  the  absence  of  a  statement  of  facts  we  are 
unable  to  say  that  a  case  was  not  made  which  might  bring  the  items 
complained  of,  viz.,  house  rent,  expenses  and  attorney's  fees  expended 
in  recovering  the  property,  within  the  domain  of  actual  damages. 

AppeUants  contend  the  exemplary  damages  awarded  are  so  out  of 
proportion  to  the  actual  damages  recovered  as  to  require  our  interferance. 
We  can  not  concur  in  this  contention.  The  allegations  are  that  $394 
worth  of  household  goods  were  seized  and  withheld  from  the  owner  for 
thirty-four  days.  Their  value  is  not  found  by  the  court,  but  in  the  ab- 
sence of  a  statement  of  facts  we  will  presume  in  favor  of  the  judgment 
that  they  were  worth  approximately  their  alleged  value.  Had  the  ap- 
pellee chosen  to  sue  for  conversion  instead  of  demanding  thQ  goods  them- 
selves, his  recovery  of  actual  damages  must  have  been  much  greater. 
When  this  is  remembered,  and  it  is  also  borne  in  mind  that  the  charges  of 
malice  and  the  purpose  to  vex  and  harass  and  injure  are  here  undenied, 
and  the  finding  to  that  effect  unassailed,  the  sum  adjudged  as  exemplary 
damages  does  not  appear  out  of  proportion. 

It  is  urged  on  behalf  of  appellant  Watson  that  the  judgment  for  ex- 
emplary damages  against  him  is  without  pleading  to  sustain  it.  This 
complaint  is  meritorious.  The  petition  contains  no  charge  of  malice 
against  him  and  is  insufficient  to  sustain  the  judgment  against  him  for 
anything  more  than  actual  damages.  The  judgment  in  so  far  as  it  holds 
him  for  exemplary  damages  is  reversed  and  here  rendered  in  his  favor. 

The  court  finds  as  a  fact  that  W.  C.  Thrift,  as  the  agent  for  T,  M, 
Thrift,  maliciously  sued  out  the  writ,  and  in  his  conclusions  of  law  im- 
putes the  malice  of  the  agent  to  the  principal  for  failure  to  repudiate  his 
agent's  acts.  We  infer  from  the  record  that  the  goods  were  in  the  cus- 
tody of  the  officer  for  thirty-four  days.  Their  nature  as  indicated  by  the 
inventory  stamps  them  with  the  character  of  exempt  property.  They 
were  evidently  recovered  by  appellee  at  the  end  of  the  litigation.  We 
must  conclude  therefore  that  the  evidence  showed  knowledge  of  the  facts 
on  the  part  of  the  principal  and  acquiescence  in  the  wrongful  and  ma- 
licious acts  of  his  agent,  and  that  for  that  reason  the  court  imputed  mal- 
ice to  the  principal.  No  finding  of  the  court  is  inconsistent  with  this 
presumption,  and  in  the  absence  of  a  statement  of  facts  it  will  be  in- 
dulged in  favor  of  the  judgment. 

Appellants  assail  the  judgment  as  unintelligible.  It  is  indeed  very  in- 
artistically  drawn  and  by  no  means  expresses  the  mind  of  the  court  as 
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clearly  as  it  should.  But  we  think  it  fairly  appears  therefrom  that  the 
two  Thrifts  are  held  for  the  entire  sum  adjudged,  that  Watson  and  his 
sureties  are  held  for  the  actual  damages  found,  and  that  the  liability 
of  Leonard  the  surety  on  the  attachment  bond,  is  limited  to  $26,  as  fixed 
in  the  bond. 

We  have  found  no  reversible  error  in  the  record  except  as  to  Watson. 
The  judgment  will  be  reversed  and  rendered  as  to  him  to  the  extent  and 
in  the  respect  indicated  in  a  former  part  of  this  opinion.  In  all  other 
respects  it  is  afBrmed. 

Affirmed  in  part;  reversed  and  rendered  in  part. 


St.  Louib  Southwestern  Kailway  Company  v.  J.  A.  Kelton. 

Decided  February  14,  1902. 

1. — ^Personal  Injury — ^Railroad  Engineer — ^Verdict  Not  Excessive. 

A  verdict  for  $13^00  in  favor  of  a  railroad  engineer  for  personal  injuries 
held  not  excessive  in  a  case  where  such  engineer  was  earning  $135  per  month,  was 
45  years  old,  and  the  injury  caused  great  suffering  and  permanently  incapaci- 
tated him  from  following  his  vocation  or  any  active  employment. 

S. — Same — ^Pleading  and  Proof— Allegation  of  Injuries. 

Where  plaintiff's  petition  alleged  that  he  was  caught  and  crushed  in  the 
wreck,  and  nis  leg  crushed  and  dislocated,  the  pleading  was  sufficient  to  support 
«videnoe,  admitted  without  objection,  showing  an  injury  to  the  hip. 

3. — ^Railway  Company — ^Negligence — ^Assumed  Risk. 

Where  the  injuries  to  plaintiff,  a  locomotive  engineer,  resulted  from  a  colli- 
sion of  trains  caused  by  the  negligence  of  a  brakeman  of  the  other  train  in  leav- 
ing open  a  switch  whidi  it  was  his  duty  to  set,  the  doctrine  of  assumed  risk  did 
not  apply  in  the  case  because  there  was  evidence  tending  to  show  that  the 
brakeman's  negligence  was  due  to  his  being  much  in  need  of  sleep,  and  that 
plaintiff  knew  the  railway  company  sometimes  sent  out  on  duty  brakemen  who 
needed  sleep. 

4, — Same — ^Evidence  of  Negligence. 

It  was  proper  to  show  that  the  brakeman  was  in  need  of  sleep  by  the  evi- 
dence of  a  witness  that  she  saw  him  just  before  he  started  out  on  his  trip,  and 
that  "he  looked  bad  and  worried,  and  it  seemed  it  was  all  he  could  do  to  walk;** 
and  also  that  the  condition  of  the  brakeman  was  known  to  the  train  dispatcher 
who  was  charged  with  the  duty  of  sending  out  the  crews. 

b, — Same — ^Fellow-Servants. 

The  doctrine  of  fellow-servants  has  no  application  in  this  case,  and  the 
brakeman  was  the  agent  of  the  company  to  see  that  the  switch  was  closed. 

Appeal  from  Smith.    Tried  below  before  Hon.  J.  G.  Russell. 

E.  B,  Perkins  and  Marsh,  Mcllwaine  &  Butler,  for  appellant. 

Johnson  £  Edwards,  for  appellee. 

GABRETT,  Chief  Justice. — ^The  appellee  brought  this  suit  against 
the  appellant  to  recover  damages  for  injuries  received  by  him  in  a  col- 
lision on  appellant's  railroad.    On  September  7, 1900,  while  the  appellee 
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was  in  the  employment  of  the  appellant  as  a  locomotive  engineer  on  one 
of  its  passenger  trains,  a  switch  was  left  open  through  the  negligence  of 
a  brakeman.  also  in  the  employ  of  the  appellant,  and  a  train  which  ap- 
pellee was  in  charge  of  ran  into  the  switch  and  collided  with  the  head  of 
a  freight  train,  which  had  been  side-tracked  for  the  purpose  of  letting 
the  passenger  train  pass,  and  received  the  injuries  complained  of.  The 
brakeman  belonged  to  the  crew  in  charge  of  the  freight  train  and  was 
charged  with  the  duty  of  opening  and  closing  the  switch  and  seeing  that 
it  was  properly  set.  The  appellee  was  injured  through  the  negligence  of 
the  appellant,  without  fault  on  his  part.  His  injuries  were  very  severe 
and  he  suffered  greatly.  He  sustained  damages  to  the  extent  of  $13,500, 
the  amount  of  the  judgment  rendered  by  the  court  below  upon  the  verdict 
of  a  jury. 

By  the  third,  fourth,  and  fifth  assignments  of  error  the  amount  of  the 
verdict  is  complained  of  as  excessive.  Appellee  was  a  locomotive  en- 
gineer and  had  been  following  that  vocation  on  appellant's  line  of  rail- 
way for  fifteen  years.  He  was  45  years  of  age  at  the  time  he  received  the 
injuries,  and  was  strong  and  in  good  health,  and  was  earning  $135  a 
month.  His  face,  hands,  and  legs  were  scalded  and  burned  by  the  es- 
caping steam.  His  left  foot  was  crushed  and  he  has  lost  two  of  his  toes 
and  the  free  use  of  his  foot.  His  left  arm  is  dislocated  at  the  shoulder; 
and  he  is  permanently  incapacitated  from  following  his  avocation  as  loco- 
motive engineer.  He  received  injuries  in  his  hip  and  back,  and  suffered 
greatly  from  the  burning  and  scalding  of  his  face,  hands,  leg,  and  foot. 
The  skin  peeled  off  his  face  and  hands,  and  slipped  off  his  leg,  and  the 
flesh  slipped  off  from  his  foot.  He  limps  in  walking  and  can  not  walk 
much  without  his  ankle  paining  him.  His  shoulder  has  shrunk  and  bis 
arm  has  no  strength  in  it  and  is  of  but  little  use  to  him.  His  eyesight 
also  is  injured,  and  he  suffers  pain  in  his  hip  during  cloudy  weather.  He 
knows  no  other  business  than  railroading,  and  there  is  nothing  in  that 
line  that  he  can  do  now.'  We  do  not  think  that  the  verdict  should  be  dis- 
turbed. 

The  first  and  second  assignments  of  error  raise  the  question  of  the 
sufficiency  of  the  pleadings  to  recover  for  injuries  to  the  hip.  Evidence 
was  received  without  objection  that  appellee's  hip  was  hurt  and  pained 
him,  and  the  court  charged  the  jury,  as  set  out  in  the  first  assignment, 
upon  the  measure  of  damages,  that  they  might  take  into  consideration 
any  pain  and  suffering  sustained  as  the  direct  result  of  the  injuries ;  and 
the  appellant,  as  appears  from  the  second  assignment,  requested  the  court 
to  instruct  the  jury,  in  the  event  they  should  find  for  the  appellee,  not  to 
allow  him  anything  for  the  injury,  if  any,  to  his  hip.  It  is  contended 
that  there  is  no  allegation  in  the  petition  that  would  sustain  a  recovery 
for  injury  to  the  hip.  The  allegations  in  the  petition  were  that  "there 
was  a  violent  collision  of  said  trains,  and  by  reason  thereof  plaintiff  was 
violently  thrown  and  hurled  against  the  said  engine  and  parts  of  said 
machinery,  and  against  said  wreck  and  tender  and  the  ground,  and  plain- 
tiff was  caught  and  crushed  in  said  wreck  and  his    *     *     ♦    leg  was 


1902.]  S.  L.  S.  W.  By.  Co.  v.  Kelton.  339 

crushed  and  mangled,  and  the  same  dislocated ;  that  plaintiff's  back  and 
side  were  wrenched,  bruised,  and  injured;  that  the  hot  water  and  steam 
escaping  from  the  engine  severely  scalded  and  burned  plaintiff's 
♦  ♦  ♦  legs  *  *  *  and  body;  that  plaintiff's  ♦  *  ♦  leg  still 
remains  mashed  and  broken,  crushed,  si;iff  and  deformed,  and  by  reason 
thereof  plaintiff  is  unable  to  use  said  *  *  ♦  leg  *  *  *  and 
will  never  have  the  use  of  same ;  that  plaintiff  is  rendered  a  cripple  for 
life  on  account  of  said  injuries,  and  the  same  are  permanent;  that  the 
said  injuries  to  plaintiff's  back  and  side  are  severe  and  permanent;  and 
by  reason  of  the  said  scalds  and  bums  the  skin  and  flesh  of  plaintiff 
peeled  off  and  sloughed  away ;  that  by  reason  of  said  injuries  plaintiff  has 
suffered,  still  suffers,  and  will  ever  suffer  great  physical  and  mental  pain 
and  torture,  and  plaintiff  is  and  will  ever  be  whoHy  incapacitated  and 
prevented  from  performing  manual  labor,  or  to  follow  his  occupation, 
and  he  is  now  and  will  always  be  a  cripple,  and  is  and  will  always  be 
wholly  incapacitated  from  earning  a  livelihood." 

In  the  case  of  Railway  v.  Bibolet,  57  S.  W.  Reporter,  974,  this  court 
held  that  the  allegation  that  the  appellee's  ''body  was  bruised  and  bat- 
tered," in  the  absence  of  a  special  exception,  was  suffcient  to  admit  proof 
of  an  injury  to  the  arm,  although  there  were  allegations  in  the  petition 
of  specific  injuries.  An  application  for  writ  of  error  was  refused  by  the 
supreme  court,  and  we  think  the  case  decisive  of  the  question  here  pre- 
sented. We  are  also  of  the  opinion  that  the  averment  that  the  leg  was 
crushed  and  dislocated  would  admit  of  proof  of  injury  to  the  hip,  as  the 
wresting  of  the  ball  at  the  end  of  the  thigh  bone  from  the  hip  socket 
would  naturally  involve  the  hip  and  cause  injury  to  it.  We  do  not  think 
that  the  charge  authorizes  the  recovery  of  double  damages  or  that  it 
assumes  that  the  appellant's  servants  were  negligent.  The  charge  in 
question  is  a  fair  presentation  of  the  measure  of  damages  and  is  confined 
to  the  issues  of  the  case. 

The  evidence  showed  that  the  act  of  the  brakeman  in  leaving  the 
switch  open  was  probably  the  result  of  his  being  in  need  of  rest  and  fall- 
ing asleep  at  the  time  he  started  out  on  the  trip  on  which  the  collision 
occurred,  and  the  appellant  requested  the  court  to  instruct  the  jury  that 
although  they  should  believe  such  to  be  the  case  and  should  further  be- 
lieve that  the  appellant  was  guilty  of  negligence  in  sending  him  out  in 
that  condition,  still  if  they  should  believe  from  the  evidence  that  appellee 
knew  that  trainmen  or  brakemen  were  at  times  sent  out  in  that  condition^ 
he  would  by  continuing  in  the  employment  of  the  appellant  assume  the 
risk,  although  he  did  not  know  that  such  a  man  was  in  charge  of  the 
switch.  This  instruction  was  correctly  refused.  The  doctrine  of  as- 
sumed risk  has  no  application  to  the  case.  The  appellee  did  not  know 
that  such  person  was  in  charge  of  the  particular  switch,  and  his  knowl- 
edge that  at  times  the  appellant  negligently  sent  out  on  duty  brakemen 
who  were  in  need  of  rest  and  sleep  could  not  affect  him  with  knowledge 
tliat  there  was  a  train  side-tracked  at  that  switch,  and  that  the  brakeman 
in  charge  of  the  switch  was  in  such  condition  as  to  render  him  unfit  for 
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duty  and  apt  to  leave  the  switch  open.  It  was  the  duty  of  the  appellant 
to  furnish  a  safe  track,  and  liability  for  its  negligent  failure  to  do  so 
can  not  be  defeated  on  the  ground  that  the  risk  had  been  assumed  be- 
cause its  employes  may  know  that  it  is  sometimes  negligent  in  that 
respect.  If  the  doctrine  of  assumption  of  risk  should  be  applied  to  the 
extent  contended  for  by  the  appellant  there  could  never  be  any  recovery 
against  it  for  any  negligent  act,  because  it  is  common  knowledge  that 
among  the  thousands  of  servants  charged  with  the  operation  of  the 
trains  many  are  sometimes  negligent,  and  that  accidents  resulting  from 
the  negligence  of  servants  do  and  are  liable  to  happen  at  any  time.  The 
seventh  and  eighth  assignments  of  error,  complaining  of  the  charge  of 
the  court  and  the  refusal  of  requested  instruction,  are  but  contentions 
f ot  the  same  doctrine  of  assumption  of  risk  and  are  overruled. 

There  was  no  error  in  admitting  the  evidence  of  the  witnesses  as 
shown  by  the  ninth  and  tenth  assignments  to  have  been  received  over  the 
objection  of  the  appellant.  It  was  proper  to  show  that  the  brakeman 
McMurray  was  in  need  of  rest  by  the  evidence  of  the  witness  that  she 
saw  him  just  before  he  started  out  on  his  trip,  and  that  *^e  looked  bad 
and  worried  and  seemed  it  was  all  he  could  do  to  walk.**  The  testimony 
of  the  witness  Malcolm  Jones  showed  not  only  the  physical  condition  of 
McMurray,  but  that  the  train  dispatcher  Butler  must  have  known  of  it. 
Butler  as  train  dispatcher  was  charged  with  the  duty  of  sending  out 
the  crews,  and  the  evidence  objected  to  showed  that  McMurray  was 
present  in  the  oflSce  when  the  witness  requested  Butler  to  allow  him  to 
lie  off  and  rest.  But  even  if  it  were  not  true  that  the  appellant  was 
aware  that  McMurray  was  in  need  of  rest  and  sleep,  that  fact  did  not 
relieve  it  of  its  duty  to  have  the  track  in  a  safe  condition.  The  doctrine 
of  fellow-servants  has  no  application  in  this  case,  and  the  brakeman  was 
the  agent  of  the  company  to  see  that  the  switch  was  closed.  The  judg- 
ment will  be  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


E.  G.  Laas  v.  Adolph  Seidel. 

Decided  February  4,  1902. 

1.— Decedents'  Estatea— Devisee's  Right  of  Action. 

Since  the  statute  vests  a  decedent's  title  to  his  property  in  his  heirs  and 
devisees  subject  to  the  rights  of  his  executors  in  the  payment  of  his  debts,  a 
devisee  can  not  maintain  an  action  against  one  owing  the  estate  to  recover  the 
amount  of  his  devise  without  alleging  and  proving  that  there  was  no  adminis- 
tration on  the  estate  and  no  necessity  therefor,  or  that  administration  had 
closed,  or  the  executors  had  failed  or  refused  to  perform  their  duties.  Rev. 
Stats.,  art.  1869. 

2.— Same— Pleading. 

A  mere  allegation  that  the  decedent  died  insolvent  is  not  sufficient  to  show  a 
right  in  the  devi«ee  to  maintain  such  suit. 
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8.— Same— Cause  of  Action— Suit  on  Notes. 

Where  plaintiff's  action  was  to  recover  as  devisee  three-fifths  of  a  note 
which  was  the  property  of  the  decedent's  estate  and  which  the  surviving  wife, 
who  was  devisee  of  the  other  two-fifths,  had  delivered  to  defendant,  the  maker 
of  the  note,  upon  his  promise  to  pay  plaintiff  her  share,  the  cause  of  action 
was  against  the  estate  upon  the  note,  and  not  against  the  defendant  upon  such 
promise. 

Appeal  from  the  County  Court  of  Austin.  Tried  below  before  Hon. 
John  P.  Bell. 

W.  C.  Henderson  and  C.  0.  Krueger,  for  appellant. 

Searcy  dc  Oarreti  and  J.  H.  Shelbume,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit,  was  brought  by  Adolph  Sei- 
dell the  appellee,  against  E.  C.  Laas,  the  appellant,  to  recover  $300  out 
of  a  $500  note  alleged  to  have  been  due  the  estate  of  C.  W.  Laas,  de- 
ceased, the  $300  having  been  devised  to  Nellie  Seidel,  wife  of  Adolph  • 
Seidel,  by  the  will  of  C.  W.  Laas. 

The  petition  alleged  that  plaintiflE's  wife  was  the  daughter  of  C.  W. 
Laas,  deceased,  and  that  appellant  was  his  son.  That  C.  W.  Laas  died 
November  16,  1899,  leaving  a  will  which  was  duly  probated.  That  at 
the  death  of  C.  W.  Laas  appellant  was  indebted  to  his  father  in  the  sum 
of  $500,  evidenced  by  a  promissory  note  payable  to  his  father.  Its 
date  was  alleged  to  be  uiJcnown,  but  it  was  averred  to  be  past  due  at 
the  date  of  the  institution  of  this  suit.  That  deceased  by  the  terms  of 
his  will  bequeathed  to  the  wife  of  plaintiff  $300  to  be  paid  out  of  said 
note,  the  remaining  $2Q0  to  be  paid  to  Marie  Laas,  the  surviving  wife 
of  deceased.  That  at  the  time  of  the  death  of  C.  W.  Laas  the  note 
was  in  the  possession  of  Marie  Laas,  his  wife.  That  defendant,  de- 
signing to  get  possession  of  the  note  and  defraud  plaintifPs  wife  out 
of  the  $300,  falsely  represented  to  Marie  Laas  that  if  she  would  sur- 
render the  note  in  question  to  him  he  would  pay  plaintiff's  wife  the 
amount  due  out  of  the  note.  That  thereupon  the  note  was  delivered 
to  him  and  he  has  refused  to  pay  plaintiff's  wife  the  sum  named.  That 
neither  plaintiff  nor  his  wife  knew  of  the  surrender  of  the  note  nor 
did  they  consent  thereto. 

There  is  an  allegation  that  the  estate  of  C.  W.  Laas  was  solvent,  but 
no  allegations  are  present  to  the  effect  that  no  administration  is  pend- 
ing and  none  necessary,  nor  any  other  allegation  which  would  author- 
ize the  maintenance  of  the  suit  in  their  own  right.  Neither  of  the  ex- 
ecutors named  in  the  will  were  made  parties  as  such. 

Defendant's  answer  contained  general  and  special  exceptions.  He 
also  pleaded  in  bar  that  the  estate  of  his  father  was  indebted  to  him, 
specifying  the  amounts,  and  that  this  and  certain  credits  on  the  note 
in  question  were  sufficient  to  discharge  the  indebtedness  to  the  estate. 
He  further  alleged  that  Mrs.  Marie  Laas  had  surrendered  the  note  to 
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him  in  consideration  of  the  fact  that  it  had  been  discharged  by  reason 
of  the  above  mentioned  items  and  credits.  She  was  made  a  party  to 
the  suit  on  the  prayer  of  defendant  and  he  sought  judgment  against 
her  in  case  judgment  should  be  rendered  against  him.  He  pleaded  the 
statute  of  limitations  also  in  bar  of  plaintiff's  suit.  Mrs.  Marie  Laas 
appeared  and  answered  by  general  denial. 

The  court  overruled  defendant's  exceptions  to  the  petition,  sustained 
plaintiffs  exceptions  to  the  answer,  and  struck  out  all  of  the  answer 
except  the  general  denial  and  plea  of  limitation.  Mrs.  Marie  Laas  was 
dismissed  from  the  suit  over  defendant's  objection. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiffe  for 
$300  and  interest.  From  this  judgment  defendant  prosecutes  this 
appeal. 

The  action  of  the  court  in  overruling  defendant's  general  demurrer 
and  first  and  second  special  exceptions  is  assigned  as  error.  Appellant 
by  the  first  special  exception  questioned  the  sufficiency  of  the  petition, 
because  it  appeared  from  its  allegations  that  the  cause  of  action  was 
not  against  defendant  but  against  the  estate  of  C.  W.  Laas. 

We  are  of  opinion  the  exception  should  have  been  sustained.  While 
it  is  true  that  upon  the  death  of  a  person  the  title  to  his  property  vests 
at  once  in  his  heirs  or  the  devisees  under  his  will,  it  is  also  true  that 
this  title  is  subject  to  the  rights  of  the  administrator  or  executor  to 
subject  the  property  to  the  payment  of  the  debts  of  decedent  and  the 
expenses  of  administration.  Rev.  Stats.,  art.  1869.  For  this  purpose 
he  had  the  right  to  the  possession  of  the  estate  as  against  the  heirs  or 
legatees.  Hence  the  rule  that  an  heir  or  devisee  can  not  maintain  an 
action  for  recovery  of  property  belonging  to  the  estate  unless  it  is  al- 
leged and  proved  that  there  were  no  debts  and  no  necessity  for  admin- 
istration, or  that  administration  had  closed,  or  that  the  suit  was  neces- 
sary to  the  preservation  of  the  estate  and  that  the  executor  or  adminis- 
trator had  failed  or  refused  to  discharge  his  duty.  Richardson  v. 
Vaughan,  86  Texas,  93;  Northcraft  v.  Oliver,  74  Texas,  163;  Lee  v. 
Turner,  71  Texas,  264;  Webster  v.  Willis,  56  Texas,  471. 

Here  none  of  these  allegations  are  present^  the  proof  is  silent  upon 
the  question,  and  we  understand  this  objection  to  be  involved  in  the 
exception  urged. 

There  are  two  apparent  reasons  why  the  suit  should  not  be  permitted 
to  proceed  in  its  present  form:  (1)  The  judgment  rendered  would 
not  be  a  bar  to  a  suit  by  the  executors  for  the  collection  of  the  note; 
and  (2)  to  permit  the  judgment  to  stand,  Mrs.  Marie  Laas  not  being 
a  party,  would  perhaps  have  the  right  to  subject  the  defendant  to  a  sec- 
ond suit  for  her  $200  interest  in  the  note.  It  is  true  under  the  facts 
of  this  case  she  might  be  estopped  to  maintain  a  second  suit,  having 
suffered  a  dismissal  from  this  suit  without  objection  and  having  testi- 
fied that  she  had  given  defendant  her  interest  in  the  note.  But  the  fact 
remains  that  she  answered  by  general  denial  and  that  the  judgment  on 
its  face  does  not  bind  her. 
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If  it  be  true,  as  alleged,  that  defendant  obtained  the  surrender  of 
the  note  by  Mrs.  Marie  Laas  on  a  promise  to  pay  to  plaintifE's  wife  her 
interest  therein  as  fixed  by  the  will^  these  facts  did  not  change  the  na- 
ture of  the  defendant's  liability  to  the  estate.  The  note  was  but  the 
evidence  of  his  indebtedness  to  the  estate,  and  the  surrender  thereof 
by  the  widow  of  deceased  did  not  extinguish  his  liabiliiy.  The  execu- 
tor might  still  have  recoverea  the  whole  amount.  It  does  not  appear 
from  the  allegations  that  the  widow  acted  in  her  capacity  as  survivor, 
nor  could  she  have  exercised  her  rights  as  such,  having  accepted  under 
the  will.  If  the  facts  existed  rendering  necessary  an  administration  or 
the  handling  of  the  estate  by  the  executors  for  the  payment  of  debts, 
the  alleged  transaction  between  defendant  and  the  widow  of  deceased 
was  without  force.  ,The  suit  having  been  brought  before  the  time  for 
administration  expired,  a  necessiiy  for  administration  is  presumed  un- 
less the  contrary  be  alleged  and  proved.  The  mere  allegation  that  C. 
W.  Laas  died  solvent  does  not  meet  this  requirement.  We  think  the 
court  erred  in  refusing  to  sustain  the  exception. 

It  is  contended,  however,  that  this  suit  is  not  upon  the  note,  but  upon 
the  alleged  promise  of  defendant  made  to  Mrs.  Marie  Laas  to  pay  $300 
of  the  note  to  plaintiff's  wife.  In  the  first  place  we  do  not  regard  this 
as  a  proper  construction  of  the  pleadings.  The  allegation  was  that 
neither  plaintiff  nor  his  wife  assented  to  or  approved  the  alleged  trans- 
action. The  note  itself  was  still  evidence  and  the  best  evidence  of  the 
debt.  This  was  recognized  by  plaintiff  in  his  allegation  that  the  note 
was  in  the  hands  of  defendant,  and  imless  produced,  secondary  evidence 
of  its  contents  would  be  used;  and  in  the  second  place  the  defendant 
had  the  right,  as  above  shown,  to  resist  a  recovery  by  plaintiff  unless 
the  right  to  sue  in  such  a  way  as  to  bind  the  estate  and  discharge  him 
fully  and  finally  from  liability  on  the  note  had  been  averred. 

If  there  is  in  fact  no  necessity  for  administration,  the  proper  prac- 
tice would  seem  to  be  for  plaintiff  to  sue  on  the  note  and  allege  the  nec- 
essary facts,  making  the  widow  to  whom  the  will  devised  the  balance 
of  the  note  a  party  defendant.  In  such  a  case  the  judgment  would  be 
a  complete  protection  to  defendant  against  further  litigation  on  the 
note. 

In  such  a  suit  his  liability  would  be  upon  the  note.  The  right  of 
plaintiff  to  maintain  the  suit  would  rest  upon  the  terms  of  the  will  and 
the  absence  of  necessity  for  administration.  The  alleged  promise  to 
Mrs.  Laas  to  pay  to  plaintiff's  wife  the  $300  bequeathed  to  her  would 
be  evidence  of  his  liability  on  the  note  and  would  strongly  tend  to  rebut 
defendant's  allegation  that  the  note  had  been  discharged.  The  prom- 
ise would  not  serve  as  an  independent  basis  for  the  suit,  for  Mrs.  Marie 
Laas,  though  in  possession  of  the  note,  was  at  no  time  liable  for  the 
bequest.  It  had  at  no  time  been  her  duty  to  enforce  the  collection  of 
the  note.  Should  the  note  prove  valueless  by  reason  of  the  insolvency 
of  defendant  or  by  reason  of  being  barred  by  limitation  the  bequest  to 
plaintiff's  wife  would  be  worthless.     Against  the  suit  brought  by  plain- 
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tiff  in  the  form  suggested,  the  plea  of  payments,  credits,  and  offsets 
would  be  as  effective  as  if  interposed  against  the  executors  themselves. 
Of  course  if  there  was  no  liability  to  the  estate  there  could  be  none  to 
the  legatees. 

This  brings  us  to  a  consideration  of  the  assignment  that  the  court 
erred  in  sustaining  exceptions  to  defendant's  plea  of  offsets,  payments, 
and  credits.  If  the  offsets  appeared  on  the  face  of  the  answer  to  be 
barred  by  limitation  or  were  not  properly  itemized,  the  exception  was 
properly  sustained.  It  is  not  necessary  for  us  to  pass  upon  these  ques- 
tions. They  can  be  determined  upon  another  trial  under  well  settled 
rules  of  law,  and  if  the  pleas  in  their  present  form  are  not  sufiBciently 
specific  the  defect  will  doubtless  be  cured  by  amendment. 

We  can  imagine  no  state  of  facts  under  which  the  defendant  woidd 
be  entitled  to  recover  over  against  Mrs.  Marie  Laas  under  the  pleadings 
as  they  stand.  But  in  any  event  the  court  erred  in  dismissing  Mrs. 
Marie  Laas  from  the  suit  for  the  reasons  given  in  a  previous  part  of 
this  opinion. 

We  do  not  deem  it  necessary  to  consider  the  remaining  assignments. 
They  present  no  error  likely  to  occur  on  another  trial.  For  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  remanded,  so  that 
plaintiff  by  proper  amendment  may  allege  the  facts  (if  they  exist) 
which  will  authorize  him  to  maintain  the  suit. 

The  motion  to  dismiss  appeal  because  the  judgment  does  not  dispose 
of  all  the  parties  was  taken  with  the  case.  Mrs.  Laas,  the  party  not 
disposed  of  by  the  terms  of  the  judgment,  appears  by  bill  of  exception 
to  have  been  dismissed  from  the  case.  The  motion  was  therefore  over- 
ruled. 

eversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

At  a  former  day  of  this  term  the  judgment  in  this  case  was  reversed 
and  the  cause  remanded,  principally  for  the  reason  that  it  appeared  to 
be  a  suit  by  a  legatee  under  a  will  and  the  petition  did  not  contain  an 
allegation  that  there  was  no  administration  on  the  estate  of  the  de* 
ceased  and  none  necessary.    4  Texas  Ct.  Eep.,  36. 

Appellee  in  the  motion  for  rehearing  contended  that  the  defect  com- 
plained of  could  not  be  reached  by  general  demurrer  and  appellant  had 
not  sought  to  raise  the  question  otherwise.  We  certified  the  question 
to  the  Supreme  Court  and  their  answers  uphold  our  disposition  of  the 
case.    4  Texas  Ct.  Rep.,  82. 

The  motion  for  rehearing  is  therefore  overruled. 

Ovemded. 
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Rose  Mass  et  al.  v.  M.  Brokbero. 

Decided  January  17,  1902. 

1. — Homestead— Commimity  Property— Deed  of  HvalMuid  Alone. 

A  deed  by  the  husband  alone  eonveying  an  undivided  interest  of  110  acres  out 
of  a  tract  of  310  acres,  community  property  and  occupied  as  a  homestead,  will 
pass  the  title  to  the  interests  so  conveyed. 

S.— Same— Designation— Parol  Partition— Pleading. 

A  parol  petition  agreement  made  in  good  faith  by  the  husband,  tliat  the 
110  acres  should  be  taken  off  the  south  side  of  the  tract,  was  binding  on  his 
wife,  and  in  an  action  against  her  by  the  vendee  to  recover  such  part  it  was  not 
necessary  to  allege  a  formal  designation  of  the  homestead  prior  to  the  husband's 
death. 

1— Same— Ratification  by  Wife— Heirs. 

The  wife  could  ratify  such  agreement  after  the  husband's  death  by  accepting 
her  homestead  out  of  the  remaining  land,  and  a  ratification  by  the  heirs  of  the 
husband  was  not  necessary. 

4.— Same — ^Deed— Description— Undivided  Interest. 

A  deed  conveying  110  acres  out  of  the  homestead  tract  of  310  acres,  properly 
describing  such  310-acre  tract,  is  not  void  for  insufficiency  of  description,  but 
conveys  an  undivided  interest  of  110  acres  with  right  reserved  in  the  grantor 
to  designate  200  acres  thereof  as  his  homestead. 

9. — Same — ^Adverse  Possession — Limitations. 

The  husband's  title  to  the  110  acres  having  fully  passed  by  virtue  of  his 
deed,  his  parol  agreement  of  partition  and  the  wife's  ratification  thereof,  any 
possession  of  the  110  acres  subsequently  had  by  the  wife  and  children  was  not 
under  the  deed  to  the  husband,  and  they  could  claim  by  adverse  possession 
against  his  vendee  only  under  the  ten  years  statute  of  limitations. 

fi.— Same— Posieaalon  Not  Adverse. 

Defendant's  possession  of  plaintiff's  land  for  ten  years  by  virtue  of  an  indos* 
uiB  extending  across  the  division  line  between  them  is  not  shown  to  be  adverse 
where,  durins  such  possession,  defendants  declared  that  the  part  so  across  the 
line  within  their  incTosure  belonged  to  plaintiff. 

7.— Evidence— Witness— Pardon. 

Where  a  witness  was  objected  to  as  incompetent,  because  convicted  of  a 
felony,  testimony  of  a  third  person  as  to  the  existence  and  contents  of  a  pardon 
restoring  his  competency  was  not  admissible  where  no  proper  predicate  had  been 
laid  for  such  secondary  evidence. 

Appeal  from  Houston.    Tried  below  before  Hon.  John  Young  Gooch. 
J.  W.  Madden,  for  appellants. 
Moore  £  Newman,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellee  against  the  appellants  to  recover  a  tract  of 
110  acres  of  land,  a  part  of  the  David  Childers  310-acre  survey  in  Hous- 
ton County.  The  trial  in  the  court  below  resulted  in  judgment  in  favor 
of  appellee  for  the  land  sued  for,  from  which  judgment  this  appeal  is 
prosecuted. 

Briefly  stated,  the  material  facts  proven  nn  the  trial  are  as  follows: 
Vol.  28  civil— 10. 
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In  1883  Dick  Mass^  who  is  now  dead,  and  the  appellant.  Rose  Mass, 
owned  as  community  property  the  David  Childers  310-acre  survey  in 
Houston  County,  on  which  they  had  established  their  home.  On  Novem- 
ber 22,  1883,  Dick  Mass,  for  a  consideration  of  $100  cash  paid  to  him 
by  appellee,  conveyed  to  appellee  110  acres  out  of  said  310  acres  survey, 
expressly  reserving  in  said  deed  a  homestead  of  200  acres.  The  de- 
scription of  the  land  conveyed  contained  in  the  deed  is  as  follows: 
"One  hundred  and  ten  acres  of  land,  it  being  a.  part  of  my  homestead 
tract  of  land  which  contains  310  acres,  and  the  said  110  acres  being  the 
balance  over  and  above  a  200-acre  homestead.  Said  land  is  situated  in 
Houston  Coimty,  Texas,  about  eighteen  miles  southeast  of  the  town  of 
Crockett,  and  is  known  as  the  David  Childers  headright  survey,  and  the 
same  on  which  I  now  reside,  and  for  further  particulars  reference  to 
the  patent  will  show."  It  was  agreed  between  said  Dick  Mass  and  ap- 
pellee at  the  time  the  deed  was  executed  or  just  after  its  execution  that 
the  110-acres  conveyed  by  the  deed  should  be  taken  oflE  the  south  end 
of  the  310-acre  tract.  This  deed  was  recorded  on  November  23,  1883, 
in  the  deed  records  of  Houston  County,  and  appellee  has  paid  the  taxes 
on  said  110  acres  regularly  ever  since  his  purchase  of  same.  The  110 
acres  was  not  surveyed  prior  to  the  death  of  Dick  Mass,  which  occurred 
in  August,  1884.  On  September  14,  1885,  appellant  Rose  Mass  exe- 
cuted the  following  written  agreement : 

"The  State  of  Texas,  County  of  Houston. — Know  all  men  by  these 
presents,  that  I,  Rose  Mass,  the  surviving  wife  of  Dick  Mass,  deed., 
have  this  day  selected  out  of  310  acres  of  land  my  200  acres  as  a  home- 
stead, and  agree  that  Mr.  M.  Bromberg  may  survey  the  amount  of 
land  his  deed  calls  for  so  as  to  respect  my  improvements  as  much  as 
possible,  respecting  house  and  cleared  land.  I  agree  that  the  surveyor 
of  Houston  County,  Texas,  may  at  any  time  proceed  to  survey  same. 
In  making  this  selection  it  is  expressly  understood  that  I  do  not  grant 
or  transfer  or  convey  any  title  that  myself  or  any  one  of  my  heirs  or 
anyone  else  may  have  in  the  matter  of  and  concerning  said  land,  but 
only  select  my  homestead  in  order  that  same  may  be  divided  according 
to  law  and  same  be  settled. 

"Witness  my  hand  this  the  14th  day  of  September,  A.  D.  1885. 

her 
(Signed)     "Rose   +   Mass. 
mark 

Attest: 

"R.  L.  Warren, 

her 
"Was  +  WoRTHAM.'' 
mark 

In  pursuance  of  this  agreement  and  the  prior  agreement  made  with 
Dick  Mass,  appellee  had  his  110  acres  surveyed  oflE  the  south  end  of  the 
310-acre  tract.     As  so  surveyed  the  110  acres  contains  from  15  to  30 
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acres  of  land  which  had  been  inclosed  by  Dick  Mass^  and  a  few  acres 
of  which  had  been  cultivated  by  the  appellants  and  the  said  Dick  Mass 
prior  to  the  execution  of  said  deed.  The  110  acres  would  have  included 
more  of  the  inclosed  and  cultivated  land  if  taken  out  of  any  other  pari 
of  the  310^acre  tract.  The  north  line  of  the  110-acre  tract  runs  within 
twenty  or  thirty  steps  of  the  house  in  which  appellants  lived  and  have 
lived  ever  since  Dick  Mass  purchased  the  property,  and  when  this  line 
was  run  an  old  stable  and  crib  were  found  to  be  south  of  the  line  and 
on  the  110-acre  tract,  but  these  improvements  were  moved  by  appellants 
after  the  survey  was  made  and  placed  on  the  200-acre  tract  The  ap- 
pellants IsB  and  Jack  Mass  are  the  children  of  Dick  Mass,  deceased,  the 
said  Jack  Mass  being  not  yet  21  years  old.  Appellants  have  paid  taxes 
on  the  whole  of  the  310-acre  tract,  and  have  had  possession  of  a  portion 
of  said  110-acre  tract  ever  since  the  death  of  Dick  Mass. 

The  trial  court  finds  in  his  conclusions  of  fact  that  the  possession  of 
the  part  of  the  110-acre  tract  which  has  been  held  by  the  appellants 
since  said  tract  was  surveyed  has  not  been  adverse  to  the  title  of  ap- 
pellee, and  the  evidence  in  the  record  is  sufiBcient  to  sustain  this  finding. 

The  first,  second,  third,  and  fourth  assignments  of  error  assail  the 
ruling  of  the  trial  court  in  not  sustaining  defendants'  exceptions  to 
j)laintifiPs  petition.  The  petition  excepted  to  contains  all  the  necessary 
allegations  of  a  petition  in  action  of  trespass  to  try  title,  and  in  addition 
thereto  alleges  the  purchase  by  plaintiff  from  Dick  Mass  of  130  acres 
of  land  out  of  the  310-acre  survey,  the  agreement  by  said  Dick  Mass 
that  said  110  acres  should  be  taken  off  the  south  end  of  said  310-acre 
tract,  the  death  of  Dick  Mass,  the  subsequent  agreement  of  Ross  Mass 
that  said  110  acres  should  be  surveyed  off  the  south  end  of  said  310-acre 
tract  in  accordance  with  the  prior  agreement  of  her  said  husband,  and 
the  ratification  of  said  partition  by  all  of  the  defendants,  by  removirg 
their  improvements  off  said  110-acre  tract  as  so  surveyed  and  designated. 
The  exceptions  urged  to  this  petition  were:  1.  That  it  fails  to  show 
that  the  110  acres  of  land  from  which  plaintiff  claims  to  have  been 
ejected  is  the  same  land  conveyed  to  him  by  Dick  Mass.  2.  It  does 
not.  show  what  land  was  reserved  in  said  deed  as  a  homestead,  nor  does 
it  show  that  the  homestead  of  said  Dick  Mass  and  these  appellants  had 
been  designated  and  set  apart  by  him  at  the  date  of  said  deed  for  110 
acres,  but  same  appears  to  have  been  done  subsequent  to  the  execution  of 
said  deed  and  is  not  shown  to  have  been  done  by  legal  authority.  3.  It 
is  not  shown  whether  the  land  was  the  separate  property  of  Dick  Mass 
or  the  community  property  of  said  Dick  and  Eose  Mass,  nor  is  it  shown 
whether  said  Rose  Mass  ever  administered  upon  the  estate  of  Dick  Mass, 
or  qualified  as  the  survivor  of  the  community,  or  was  otherwise  legally 
authorized  to  make  the  agreement  set  up  in  the  petition.  4.  It  is  not 
shown  how,  where,  when,  or  in  what  manner  said  alleged  agreement  was 
ratified  by  the  defendants. 

We  are  of  opinion  that  the  trial  court  properly  overruled  all  of  these 
exceptions.     The  deed  from  Dick  Mass  to  plaintiff  as  set  out  in  the 
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petition  conveyed  only  an  undivided  interest  of  110  acres  in  the  310- 
acre  tract,  and  it  clearly  appears  from  the  petition  that  the  land  from 
which  plaintiff  was  ejected,  is  the  land  obtained  by  him  through  the 
deed  from  Dick  Mass  and  the  alleged  partition  agreements  between 
plaintiff  and  the  said  Dick  and  Rose  Mass.  The  parol  agreement  of 
Dick  Mass  as  to  what  portion  of  the  310-acre  tract  should  be  held  by 
plaintiff  under  his  deed  for  110  acres  was  a  valid  agreement  for  parti- 
tion of  the  land,  and  it  was  unnecessary  for  the  petition  to  allege  a 
formal  designation  of  the  homestead  prior  to  the  death  of  Dick  Mass. 
It  was  not  required  of  plaintiff  to  show  whether  the  land  conveyed  to 
him  by  Dick  Mass  was  community  property  or  the  separate. property  of 
said  Dick  Mass,  for  in  either  event  the  deed  of  Dick  Mass  passed  the 
title  to  same,  and  his  parol  agreement  for  partition  was  binding  upon 
his  wife  and  his  heirs  at  law.  We  think  the  facts  alleged  show  authority 
in  Bose  Mass  to  make  the  agreement  alleged  in  the  petition  to  have  been 
executed  by  her.  It  is  well  settled  that  a  parol  agreement  for  the  parti- 
tion of  land  when  acted  upon  by  the  parties  is  valid  and  binding,  and 
the  agreement  of  Dick  Mass  that  the  110  acres  conveyed  by  him  to 
plaintiff  should  be  taken  off  the  south  end  of  the  310-acre  tract  owned 
by  him  and  the  defendant  Rose  Mass  at  the  time  of  said  conveyance^ 
unless  made  in  fraud  of  the  wife's  homestead  rights,  was  a  valid  agree- 
ment and  gave  the  plaintiff  the  right  to  so  locate  his  110-acre  tract. 
Aycock  V.  Kimbrough,  71  Texas,  333. 

The  wife  being  the  only  person  who  could  attack  said  agreement  as 
affecting  her  homestead  right,  was  fully  authorized  after  the  death  of 
her  husband  to  ratify  his  previous  agreement  and  to  accept  the  home- 
stead as  designated  by  him.  It  was  unnecessary  for  plaintiff  to  show  any 
ratification  of  the  partition  by  any  of  the  defendants  other  than  that 
of  Rose  Mass  which  is  contained  in  the  agreement  alleged  to  have  been 
executed  by  her,  but  the  facts  alleged  show  that  the  other  defendants 
had  ratified  the  partition  by  recognizing  the  agreed  line  and  removing 
their  improvements  north  of  same.  There  is  no  merit  in  appellants^ 
contention  presented  in  the  fifth  assignment,  that  the  deed  from  Dick 
Mass  to  plaintiff  is  void  for  insuflBciency  in  description  of  the  land  at- 
tempted to  be  conveyed.  The  location  and  description  of  the  SlO-acre 
tract  out  of  which  the  110  acres  were  to  be  taken  is  given  with  accuracy 
and  fullness,  and  the  deed  in  express  terms  conveys  all  of  said  310-acr& 
tract  except  a  homestead  of  200  acres.  It  is  unnecessary  to  cite  author- 
ity to  show  that  said  deed  conveys  an  undivided  110  acres  of  said  310- 
acre  tract,  reserving  in  the  grantor  the  right  to  select  and  designate  200 
acres  of  said  310-acre  tract  as  his  homestead. 

Appellants*  sixth  assignment  complains  of  the  finding  of  the  court 
below  on  the  issue  of  limitation  as  being  without  any  support  in  the 
evidence.  Under  our  conception  of  the  law  applicable  to  the  facts  of 
this  case,  as  before  stated,  the  conveyance  by  Dick  Mass  to  plaintiff  of 
an  undivided  110  acres  out  of  the  310-acre  tract,  with  the  agreement 
that  said  110  acres  should  be  taken  off  the  south  end  of  the  310-acre 
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tract,  and  the  subsequent  ratification  of  said  agreement  by  Rose  Mass, 
put  the  title  to  the  110  acres  surveyed  and  designated  under  said  agree- 
ment in  plaintiff,  and  any  possession  defendant  may  have  had  of  any 
portion  of  said  110  acres  since  same  was  so  surveyed  has  not  been  under 
the  deed  of  Dick  Mass  by  which  the  310  acres  were  conveyed  to  him, 
because  the  title  of  said  Mass  under  said  deed  to  said  110  acres  had 
been  conveyed  to  plaintiff.  No  other  deed  to  defendants  for  said  110 
acres  being  shown,  it  is  clear  that  if  entitled  to  prescribe  at  all  under 
the  statutes  of  limitation  they  can  only  claim  under  the  ten  years  stat- 
ute, and  in  no  event  could  hold  more  than  that  portion  of  the  110  acres 
actually  inclosed  by  them. 

While  the  apparent  weight  of  the  evidence  sustains  appellants'  con- 
tention that  they  have  held  a  small  portion  of  this  land  adversely  to 
plaintiff  for  more  than  ten  years,  there  is  evidence  in  the  record  to  the 
effect  that  Rose  Mass  had  stated  within  less  than  ten  years  before  the 
institution  of  this  suit  that  all  of  the  land  in  her  inclosure  south  of  the 
line  forming  the  north  boundary  of  the  110-acre  tract  belonged  to 
plaintiff.  A  similar  statement  is  also  shown  to  have  been  made  by  the 
defendant  Iss  Mass.  This  testimony  is  sufficient  to  sustain  the  finding  of 
the  trial  court  that  defendants*  possession  of  that  portion  of  the  110 
acres  within  their  inclosure  has  not  been  adverse  to  plaintiff,  and  we 
would  not  be  justified  in  disturbing  such  finding  merely  because  it  may 
seem  to  be  against  the  preponderance  of  the  evidence.  The  deed  from 
Dick  Mass  did  not  convey  any  part  of  the  homestead  of  Mass  and  his 
wife  but  expressly  reserved  same,  and  it  was  therefore  unnecessary  for 
her  to  join  in  the  execution  of  the  deed  in  order  to  pass  the  title  to  the 
undivided  110  acres  out  of  the  larger  tract  on  which  their  homestead 
was  situated.  The  right  of  the  husband  to  abandon  one  homestead  and 
acquire  another  can  not  be  questioned,  and  as  the  greater  always  includes 
the  less,  it  is  equally  clear  that  he  can  alter  and  change  the  actual 
boundaries  of  the  homestead  as  his  judgment  may  dictate  to  be  for  the 
best  interest  of  the  family  of  which  he  is  the  head,  so  long  as  he  does  not 
by  such  change  defraud  the  wife  of  any  of  her  homestead  rights.  Port- 
wood  V.  Newberry,  79  Texas,  340.  The  uncontradicted  evidence  in  this 
case  shows  that  the  110  acres  of  land  could  not  have  been  surveyed  in 
any  other  way  than  that  in  which  Dick  Mass  agreed  that  it  should  with 
less  injury  to  the  homestead,  and  it  is  not  shown  that  the  200  acres 
north  of  the  south  line  of  said  110-acre  tract  is  not  as  valuable  land  and 
as  suitable  for  homestead  purposes  as  any  portion  of  land  in  said  110- 
acre  tract.  In  addition  to  all  this  Rose  Mass,  who  alone  could  com- 
plain of  the  act  of  her  husband  in  making  this  change  in  the  boundaries 
of  their  homestead,  has  ratified  the  same  by  an  instrument  in  writing 
duly  executed  by  her. 

Appellants'  twelfth  assignment  predicates  error  on  the  ruling  of  the 
trial  court  in  not  allowing  appellants  to  show  by  the  witness  John  Spence 

that  he  had  procured  a  full  pardon  for  one Mass,  who  was  offered 

by  appellants  as  a  witness  by  whom  they  could  have  contradicted  the 
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testimony  of  appellee's  witness  on  the  issue  of  the  adverse  possession:  of 
the  land  by  the  defendants.  It  was  shown  that  the  witness  Mass  had 
been  convicted  of  a  felony  and  sent  to  the  penitentiary,  and  plaintifif 
objected  to  his  testifying  in  the  case  until  it  was  shown  that  his  right 
to  testify  had  been  restored  by  pardon.  Appellants  then  offered  to  prove 
by  John  Spence,  Esq.,  that  he  had  procured  a  pardon  for  said  witness 
Mass  and  had  read  the  same,  and  that  it  restored  said  Mass  to  all  the 
rights  of  citizenship.  The  court  did  not  err  in  sustaining  appellee's 
objections  to  this  testimony,  because  it  was  not  the  best  evidence  of  the 
extent  and  character  of  the  pardon,  and  no  predicate  was  laid  for  the 
introduction  of  secondary  evidence.  All  pardons  are  evidenced  by  writ- 
ten proclaination  signed  by  the  Governor,  and  such  written  instruments 
are  the  best  evidence  of  their  contents. 

The  remaining  assignments  only  present  in  a  different  way  the  same 
questions  discussed  under  the  various  assignments  above  considered,  and 
it  would  be  a  useless  repetition  for  us  to  present  and  consider  them  in 
detail.  It  is  sufficient  to  say  that  none  of  tlie  assignments  in  our  opinion 
present  any  error,  and  that  the  judgment  of  the  court  below  should  be 
in  all  things  affinned,  which  is  accordingly  ordered. 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  v.  j 

Mrs.  L.  B.  Jagobson.  i 

Decided  February  15,  1902.  I 

1.— Railway  Company— Operating  Traina— Duty  of  Lookout— Ordinary  Care. 

As  to  persons  rightfully  on  a  railroad  track  the  operatiyes  of  a  train  owe 
the  general  duty  of  a  lookout,  and  must  exercise  ordinary  care  to  discover  them, 
as  well  as  to  fdso  avoid  injuring  them  after  the  peril  is  discovered. 

5L— Same— Charge. 

An  instruction  requiring  the  operatives  in  charge  of  a  train,  and  who  saw  a 
servant  rightfully  on  the  track  ahead,  to  use  orcflnary  care  to  avoid  striking 
him,  can  not  be  construed  as  requiring  them  to  use  ordinary  care  to  stop  the 
train  from  the  time  the  servant  was  first  seen  on  the  track. 

8. — Same— Contributory  Negligence — ^Discovered  Peril— Charge. 

The  law  of  discovered  peril,  or  the  duty  arising  therefrom,  when  the  peril  is  ! 

due  to  the  negligence  of  the  party  injured,  is  in  a  sense  a  part  of  the  law  of 
contributory  negligence, — a  modification  of  the  rule  forbidding  recovery  by  rea- 
son thereof, — and  may  properly  be  embraced  in  a  charge  on  that  subject. 

4. — Same— Discovered  Peril — ^Application  of  Rule. 

The  doctrine  of  liability  upon  the  discovered  peril  of  one  in  fault  is  bared 
upon  the  grounds  of  public  policy  which  forbids  the  killing  or  maiming  of 
another,  even  with  his  acquiescence,  and  this  high  duty  to  avoid  such  conse- 
quences devolves  on  the  operatives  of  the  train,  whatever  the  fault  of  the  person 
in  peril,  and  although  his  negligence  continues  up  to  the  moment  of  the  injury. 

5. — Same— Charge — ^Fright— Ordinary  Care — ^Pleading. 

A  charge  authorizing  a  recovery  for  causing  the  death  of  one  rightfully  on 
the  track  and  in  the  use  of  proper  care,  if  the  operatives  in  charge  of  the  train 
negligently  permitted  it  to  run  upon  him  suddenly,  and  he  was  thereby  put  in  a 
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position  of  peril,  and  was  frightened  so  that  he  could  not  act  with  caution  or 
judgment,  and  by  reason  of  such  terror  failed  to  get  out  of  the  way  of  the 
approaching  train,  is  not  objectionable  as  authorizing  a  recovery  even  though 
the  deceas^  might  have  saved  himself  by  the  exercise  of  ordinary  care;  and  as 
to  the  necessity  of  pleading  such  matter,  the  defense  of  contributory  negligence 
necessarily  involves  the  point  presented  by  such  charge. 

6.— Depodtion— Haxmlesa  Error. 

Error  in  the  court's  refusal,  at  a  former  term,  to  quash  a  deposition,  is  not 
available  on  appeal  where  it  is  not  shown  that  the  deposition  was  used  upon 
the  trial 
7.— Judgment— Attorney  Fee. 

Where  the  judgment  was  in  favor  of  plaintiff,  and  awarded  execution  against 
defendant  in  their  behalf  for  the  entire  recovery  of  damages,  the  defendant 
can  not  complain  that  it  also  adjudged  to  the  attorneys  of  plaintiffs  their  con- 
tingent fee,  and  directed  that  it  be  paid  to  them  out  of  the  judgment. 

Appeal  from  Smith.    Tried  below  before  Hon.  J.  Q.  Russell. 

E.  B.  Perkins  and  Marsh,  Mcllwaine  &  Fitzgerald,  for  appellant. 

Johnson  &  Edwards,  for  appellee. 

GILL;  AssocuTE  Justice. — This  snit  was  brought  by  Mrs.  Jacob- 
son,  the  appellee,  for  herself  and  as  next  friend  of  the  minors,  Maggie 
and  Josie  Jacobson,  against  the  appellant  to  recover  damages  for  the 
death  of  Joseph  Jacobson,  which  was  alleged  to  have  been  caused  by  the 
negligence  of  appellant.  Deceased  was  the  husband  of  appellee  and 
the  father  of  the  minors. 

Appellant  pleaded  in  defense  general  denial  and  contributory  negli- 
gence. A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  $3000  in 
favor  of  appellee  and  $1500  for  each  of  the  minors.  From  this  judg- 
ment the  railway  company  has  appealed. 

Deceased,  who  bore  to  the  appellee  and  the  minors  the  relationship 
alleged,  was  a  pumper  in  appellant's  service,  and  it  was  his  duty  to 
keep  the  water  tank  at  Trinidad  on  appellant's  line,  supplied  with  water 
for  the  use  of  its  locomotives  and  to  watch  its  trestles  and  bridges  over 
Trinity  River,  Cedar  Creek,  and  certain  sloughs  near  the  latter  stream. 
To  enable  him  to  perform  his  duty  of  inspecting  the  bridges  and  trestles 
under  his  care  he  was  furnished  by  the  company  with  a  railway  veloci- 
pede. This  latter  was  a  three-wheeled  vehicle  propelled  by  the  hand^ 
and  feet  operating  upon  levers  and  pedals  designed  for  the  purpose. 
At  the  time  of  the  accident  the  weather  was  clear  and  dry,  and  deceased 
was  under  written  instructions  from  his  master  to  go  over  the  bridges 
and  trestles  after  the  passage  of  each  train  and  to  look  out  for  fires,  loose 
bolts,  etc. 

Deceased  with  his  family  lived  at  the  Trinidad  water  tank.  The  tank 
is  between  Trinity  River  on  the  west  and  Cedar  Creek  on  the  east,  the 
latter  being  more  than  a  mile  east  of  the  tank.  On  the  day  of  the  acci- 
dent deceased  went  on  his  velocipede  to  MalakofI,  a  station  on  appel- 
lant's line  several  miles  east  of  ttie  last  bridge  under  his  care  in  that 
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direction.  The  purpose  of  his  yisit  to  Malakoff  was  to  purchase  sup* 
plies  for  use  at  his  home.  While  he  was  at  Malakoff  (which  was  a  tele- 
graph station)  an  extra  freight  train  passed  going  west,  the  regular 
freight  train  being  considerably  behind  time.  This  extra  was  flying 
signals  which  indicated  that  another  was  soon  to  follow,  but  there  is 
no  proof  that  deceased  saw  the  signals.  On  the  other  hand,  the  eyi- 
dence  that  he  was  in  a  store  making  purchases  at  the  time  this  train 
passed  and  not  in  a  position  to  see  it,  renders  it  improbable  that  he 
knew  it  was  an  extra  or  that  another  was  soon  to  follow.  A  few  min- 
utes after  the  passing  of  this  train  he  loaded  two  sacks  of  bran  and  some 
other  smaller  purchases  on  the  velocipede  and  started  in  the  direction 
of  his  home,  following  at  no  great  distance  the  extra  train.  Not  long 
after  he  left  the  regular  freight  train  arrived  at  Malakoff  going  in  the 
same  direction,  making  a  brief  stop  at  that  point.  This  train  overtook 
deceased  about  two  and  a  half  miles  from  Malakoff,  while  he  was  going 
over  one  of  the  bridges  which  it  was  his  duty  to  inspect  after  each  train ; 
collided  with  his  velocipede,  and  so  injured  him  that  he  died  a  few  hours 
afterwards. 

From  a  point  where  a  train  going  west  would  come  in  sight  of  the 
first  of  the  series  of  bridges  in  question,  there  is  a  heavy  descending 
grade  to  within  about  100  feet  of  the  bridge  on  which  the  collision  oc- 
curred. Thence  west  the  grade  is  practically  level.  The  train  was 
running  at  a  speed  of  about  twenty  miles  an  hour  when  it  came  in  view 
of  deceased,  and  according  to  the  testimony  of  the  engineer  the  de- 
ceased was  actually  seen  entering  on  the  bridge  when  the  train  reached 
that  point,  which  is  designated  by  the  witnesses  as  the  mouth  of  the  cut. 
The  engineer  states  that  when  he  first  saw  deceased  he  thought  he  was 
a  man  with  a  sack  on  his  back.  Then  almost  instantly  he  thought  it  a 
cow  in  the  bridge,  whereupon  he  whistled  for  brakes,  applied  the  emer- 
gency air  brakes,  and  did  all  he  could  to  stop  the  train,  as  he  did  not 
wish  to  incur  the  danger  of  running  into  a  cow  on  the  bridge.  That 
he  then  saw  it  was  a  man  on  the  bridge  on  a  velocipede  and  continued 
his  efforts  to  stop  or  check  the  speed  to  avoid  injuring  him,  but  was 
unable  to  do  so.  That  he  continued  to  sound  the  whistle  from  the  time 
he  saw  deceased,  but  failed  to  attract  his  attention  until  the  engine  was 
within  one  telegraph  pole  of  him,  when  deceased  turned  and  looked 
back  and  signaled  him  to  stop. 

The  fireman  stated  that  he  saw  the  deceased  just  after  the  engineer 
first  sounded  the  whistle  and  at  once  saw  it  was  a  man  on  a  velocipede. 
He  corroborated  the  engineer  as  to  the  sounding  of  the  whistle  and  ef- 
fort to  stop.  In  contradiction  ol  41rfyT&pre  was  testimony  to  the  effect 
that  no  whistle  was  sounded  until  the  ^  train  reached  the  bridge  on 
which  deceased  was,  and  some  to  the  effect  that  the  whistle  was  not 
sounded  until  after  the  collision.  To  contradict  the  evidence  of  an  ef- 
fort to  stop  the  train  there  was  testimony  to  the  effect  that  the  speed 
of  the  train  was  not  checked  until  the  collision  occurred ;  that  from  the 
point  where  the  engineer  claims  to  have  first  seen  deceased  and  begun 
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his  efforts  to  stop  the  train  to  the  point  where  the  train  was  ultimately 
stopped  was  a  distance  of  over  3000  feet;  that  from  the  point  of  view 
to  the  point  of  collision  was  2040  feet;  and  there  was  testimony  to  the 
effect  that^  eqnipped  as  it  was  with  ten  cars  having  air  brakes  in  good 
order  and  only  seventeen  cars  in  the  train^  the  others  having  hand 
brakes,  it  conld  have  been  stopped  before  it  reached  the  point  of  collision. 
It  was  shown  that  the  bridge  on  which  the  accident  occurred  was  less 
than  six  feet  from  the  ground,  and  deceased  could  have  descended 
therefrom  without  injury  had  he  discovered  the  approach  of  the  train 
in  time. 

The  groimds  relied  on  at  the  trial  as  a  basis  of  recovery,  were :  (1) 
That  Jacobson  was  rightfully  on  the  track  in  the  discharge  of  his  duty, 
and  that  appellant's  servants  in  charge  of  the  train  failed  to  use  ordi- 
nary care  to  avoid  injuring  him;  (2)  that  the  operatives  saw  him  and 
knew  of  his  peril  in  time  to  avoid  the  injury,  and  thereafter  failed  to 
use  the  means  at  their  command  to  stop  the  train  or  lessen  its  speed  and 
thus  prevent  the  collision. 

These  issues  and  the  defense  of  contributory  negligence  were  submit- 
ted to  the  jury,  and  the  judgment  is  assailed  mainly  because  of  alleged 
errors  in  the  court's  charge  and  the  refusal  of  requested  charges.  The 
following  paragraph  of  the  court's  charge  is  assailed  frs  erroneous: 

"If  you  find  from  a  preponderance  of  the  evidence  that  the  deceased, 
Joseph  Jacobson,  upon  the  occasion  in  question  was  upon  a  railroad 
velocipede  upon  the  track  of  the  defendant  company,  in  the  discharge 
of  his  duty  as  a  bridge  watcher  of  the  defendant,  for  the  purpose  of 
inspecting  the  defendant's  bridges,  and  if  you  further  so  find  that  the 
employes  of  the  defendant  in  charge  of  its  train  saw  him  upon  the  track, 
then  it  became  the  duty  of  the  said  employes  to  exercise  ordinary  care, 
that  is,  that  degree  of  care  which  an  ordinarily  careful  and  prudent  per- 
son would  exercise  under  the  same  or  similar  circumstances  to  make  use 
of  the  appliances  and  equipments  of  the  train  at  their  command,  to 
avoid  running  upon  and  striking  said  Jacobson  with  said  train,  and  this 
duty  arose  and  was  continuous  upon  the  part  of  said  employes  from  the 
time  said  employes  saw  said  Jacobson  upon  the  track;  and  if  the  jury 
find  from  the  preponderance  of  the  evidence  that  the  said  employes 
failed  to  exercise  such  ordinary  care,  and  that  as  a  direct  and  proximate 
result  of  such  failure  to  exercise  such  care  that  the  said  train  ran  upon 
and  killed  said  Jacobson,  then  you  should  find  for  the  plaintiffs." 

It  is  contended  under  this  assignment  that  it  was  error  to  impose  the 
duty  of  care  upon  the  train  operatives  until  the  peril  of  deceased  was 
actually  discovered.  We  imderstand  the  law  to  be  that  as  to  persons 
rightfully  on  the  track  where  the  operatives  of  a  train  may  expect  them 
to  be,  the  operatives  owe  the  general  duty  of  lookout  and  must  exercise 
ordinary  care  to  discover  them  as  well  as  to  avoid  injury  after  the  peril 
is  discovered.  A  violation  of  this  duty  would  not  render  the  company 
liable  if  the  person  thereby  injured  was  guilty  of  contributory  negli- 
gence in  failing  to  exercise  reasonable  care  for  his  own  safety,  but  the 


154  28  Texas  Civil  Appeals  Reports.        [Ist  District, 

law  imposes  the  duty  nevertheless^  and  the  company  in  such  case  is  not 
acquitted  of  t^lame,  but  recovery  is  denied  because  the  injured  party  is 
also  in  fault.  To  iUustrate :  Suppose  deceased  in  the  lawful  discharge 
of  his  duty  of  insi^ection  after  the  passage  of  each  train^  had  been  upon 
the  bridge  in  question  and  had  by  some  means  become  disabled  so  tiiat 
he  could  not  leave  it.  Suppose  the  operatives  of  the  train  could  by  the 
exercise  of  a  reasonably  careful  lookout  have  discovered  him  in  time  to 
avoid  injuring  him.  Can  it  be  doubted  that  in  such  a  case  the  com- 
pany would  be  liable?  Eailway  v.  Watkins,  88  Texas^  24;  Railway  v. 
Simpkins,  54  Texas,  615;  Railway  v.  Vaughn,  67  Texas,  479.  Here, 
according  to  one  phase  of  the  testimony,  the  deceased  was  rightfully  on 
the  bridge  and  at  a  point  where  the  operatives  of  the  train  had  reason 
to  expect  him  to  be.  It  was  the  duty  of  the  court  to  charge  the  law 
applicable  to  this  state  of  facts  if  foimd  by  the  jury  to  exist. 

Under  the  portion  of  the  charge  complained  of  this  duty  was  imposed 
and  no  more.  If  the  engineer  when  he  first  saw  deceased  did  not  real* 
ize  his  peril,  but  proceeded  upon  the  assumption  that  he  would  leave 
the  point  of  danger,  he  discharged  the  measure  of  ordinary  care  if  a 
person  of  ordinary  prudence  would  have  done  no  more  considering  the 
fact  that  deceased  was  on  a  bridge.  The  measure  of  care  imposed 
might  have  been  fulfilled  by  sounding  the  whistle  or  otherwise  attract* 
ing  his  attention  by  some  means  at  hand.  In  calling  attention  to  the 
paricular  respect  in  which  the  engineer  should  have  exercised  care  the 
paragraph  may  be  erroneous  if  considered  alone,  but  taken  in  connec-> 
tion  with  special  charges  given  at  the  request  of  appellant  and  in  con- 
nection with  the  charge  on  contributory  negligence  we  do  not  think  it 
was  misleading. 

It  will  be  noticed  that  th6  charge  complained  of  does  not  require  the 
engineer  to  use  every  means  at  hand  consistent  with  the  safety  of  the 
train  to  stop  it  or  check  its  speed,  but  that  the  general  duty  to  use  ordi- 
nary care,  owed  to  those  rightfully  on  the  track,  was  not  relaxed  by  the 
mere  fact  that  the  engineer  actually  discovered  deceased,  but  this  duty 
continued  imimpaired.  The  more  imperative  duty  which  arose  in  case 
the  engineer  discovered  his  peril  in  time  to  avoid  the  injury  was  defined 
in  another  part  of  the  charge.  It  is  contended,  however,  that  the  part 
of  the  charge  complained  of  is  obnoxious  to  the  rule  announced  in  Rail- 
way V.  Garcia,  75  Texas,  583.  The  charge  discussed  in  that  case  was 
with  reference  to  the  duty  arising  upon  discovered  peril.  It  was  not 
held  to  be  error  in  the  abstract,  but  misleading  by  reason  of  the  peculiar 
nature  of  the  facts. 

The  contention  that  the  court  by  the  charge  complained  of  required 
the  engineer  to  use  ordinary  care  to  stop  the  train  from  the  time  he 
saw  deceased  is  not  a  just  criticism  of  the  charge.  As  has  been  seen, 
the  law  imposed  the  duty  to  use  ordinary  care  to  avoid  injuring  deceased 
if  he  was  rightfully  on  the  track,  and  it  seems  to  us  the  charge  was  with- 
in the  law.  Indeed  it  might  be  held  with  some  show  of  reason  that  the 
undisputed  facts  show  the  evident  peril  of  deceased  from  the  time  the 
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engineer  admits  having  seen  him,  for  it  is  imdisputed  that  the  man  was 
in  the  act  of  going  upon  the  bridge  in  plain  view  of  a  rapidly  approach- 
ing  train.  Under  such  circumstances  it  may  well  be  doubted  if  the 
engineer  would  be  authorized  to  proceed  upon  the  theory  that  deceased 
knew  of  the  approach  of  the  train  and  intended  to  get  off  in  time.  The 
bridge  was  of  such  length  he  could  not  hope  to  cross  it  in  time  to  es- 
cape injury,  and  incumbered  as  he  was  he  could  not  have  cleared  the 
track  without  throwing  his  vehicle  and  its  burden  to  the  ground  and 
following  it  himself  with  haste.  Such  a  course  willingly  followed 
^ould  be  so  unreasonable  and  unusual,  it  may  well  be  said  that  by  going 
upon  a  bridge  under  circumstances  which  rendered  it  impossible  for  him 
to  escape  without  pursuing  such  a  course  he  made  it  perfectly  plain  that 
he  was  unconscious  of  the  approach  of  the  train. 

The  charge  of  the  court  on  contributory  negligence  is  assailed  upon 
two  groimds,  (1)  because  it  charges  the  law  of  discovered  peril  as  a  part 
of  the  law  of  contributory  negligence;  and  (2)  because  in  the  event 
it  should  appear  that  the  operatives  of  the  train  discovered  the  peril  of 
deceased  in  time  to  have  avoided  the  injury  a  recovery  was  permitted 
even  though  deceased  saw  the  train  in  time  to  escape  and  negligently 
failed  to  do  so.  This  latter  point  was  also  presented  by  special  charges 
which  were  refused. 

Begarding  the  first  objection  we  are  of  opinion  the  court  did  not  err 
in  the  respect  complained  of.  The  law  of  discovered  peril  or  the  duty- 
arising  therefrom  when  the  peril  is  due  to  the  negligence  of  the  party- 
injured  is  in  a  sense  a  part  of  the  law  of  contributory  negligence;  a 
modification  of  the  rule  forbidding  a  recovery  by  reason  thereof.  Un- 
der one  phase  of  this  case  contributory  negligence  of  deceased  did  not 
necessarily  defeat  a  recovery,  and  the  court  in  that  connection  properly 
called  to  the  attention  of  the  jury  the  law  which  under  a  certain  state 
of  facts  would  permit  a  recovery  notwithstanding  the  fault  of  deceased. 

Under  the  second  objection  appellant  contends  that  while  it  is  true, 
if  the  negligence  of  a  person  places  him  in  a  position  of  peril  and  the 
company^s  servants  in  charge  of  an  approaching  train  discover  his  peril 
in  time  to  avoid  injury  and  fail  to  do  so,  the  company  is  liable  notwith- 
standing the  fault  of  the  person  injured,  yet  this  is  true  only  in  a  modi- 
fied sense.  That  is  to  say,  when  the  negligence  of  the  injured  person  is 
not  continuous  and  existent  at  the  time  of  the  injury ;  and  is  not  true  if 
the  person  injured  also  discovers  his  peril  in  time  to  avoid  it,  but  con- 
tinues his  negligent  course  after  discovery  of  peril  and  does  nothing  to 
save  himself. 

The  idea  of  appellant's  counsel  seems  to  be  that  if  the  recklessness  of 
the  person  in  peril,  but  able  to  save  himself  by  the  exercise  of  ordinary 
care,  is  equal  to  the  recklessness  of  the  train  operatives,  who  might  avert 
the  injury  by  a  resort  to  the  means  at  hand,  but  do  not,  there  can  be 
no  liability.  The  doctrine  of  liability  upon  the  discovered  peril  of  one 
in  fault  is  based  upon  groimds  of  public  policy  which  forbid  the  killing 
or  maiming  of  another  even  with  his  consent  or  acquiescence,  and  this. 
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high  duty  to  avoid  such  consequences  would  devolve  on  the  operatives 
of  a  train,  whatever  the  fault  of  the  person  in  peril.  It  seems  to  us  the 
very  reasons  which  underlie  the  doctrine  constitute  a  complete  answer 
to  appellant's  contention. 

In  such  a  case  the  question  of  negligence  on  the  part  of  operatives  is 
in  a  sense  eliminated.  The  duty  to  resort  to  every  means'  at  hand^  con- 
sistent with  the  safety  of  the  train,  to  avoid  the  injury,  is  absolute,  and 
the  failure  to  do  so  partakes  of  the  nature  of  a  wanton  wrong  against 
which  no  act  on  the  part  of  the  person  injured  will  be  a  defense.  The 
rule  has  been  adopted  without  qualification  in  this  State.  The  courts 
have  not  sought  to  justify  it  on  the  questionable  and  technical  ground 
that  the  defendant's  failure  to  resort  to  every  means  at  hand  to  prevent 
the  disaster,  is  a  new  and  intervening  cause.  It  is  based  rather  on  the 
broad  ground  of  public  policy  which  forbids  the  interposition  of  such 
a  defense  by  a  wrongdoer  who  knowingly  fails  to  prevent  the  destruc- 
tion of  human  life  when  he  can.  McDonald  v.  Railway,  86  Texas,  1, 
and  authorities  cited;  Railway  v.  Staggs,  90  Texas,  461;  Railway  v. 
Breadow,  90  Texas,  27. 

The  cases  of  Railway  v.  Rickets,  54  Southwestern  Reporter,  1090,  and 
Smith  V.  Railway,  25  Lawyers'  Reports  Annotated,  197,  relied  on  by 
appellant,  are  not  in  point.  In  discussing  and  disapproving  the  doc- 
trine of  comparative  negligence,  it  is  said  in  the  authorities  cited  that 
in  every  case  where  liability  is  predicated  upon  negligence  the  doctrine 
of  contributory  negligence  is  a  complete  defense.  The  rule  announced 
is  unquestionably  sound,  but  in  our  opinion  admits  of  the  distinction 
which  we  have  drawn. 

The  court  charged  the  jury  that  if  the  employes  of  defendant  negli- 
gently permitted  the  train  to  run  upon  deceased  suddenly,  and  that  de- 
ceased was  rightfully  on  the  track  and  in  the  exercise  of  proper  care, 
and  that  by  the  negligence  of  defendant  he  was  thereby  put  in  a  position 
of  peril  and  was  frightened  and  terrorized  so  that  he  could  not  act  with 
caution  or  judgment,  and  that  by  reason  of  such  terror  he  failed  to  get 
out  of  the  way  of  iiie  approaching  train,  plaintiflfa  would  nevertheless 
be  entitled  to  recover. 

The  charge  is  conceded  to  be  abstractly  correct,  but  is  assailed  as 
erroneous  for  the  reason  that  it  in  effect  instructs  the  jury  that  a  recov- 
ery can  be  had  notwithstanding  the  deceased  might  have  saved  himself 
by  the  exercise  of  ordinary  care,  and  that  such  an  issue  was  not  made 
by  the  pleadings.  That  the  first  objection  is  not  tenable  is  apparent. 
The  second  is  alike  untenable,  because  the  issue  of  contributory  negli- 
gence necessarily  involves  the  point  presented  by  the  charge  assailed. 

By  the  first  and  second  assignments  of  error  appellant  complains  of 
the  action  of  the  court  in  overruling  a  motion  to  suppress  the  deposi- 
tions of  certain  witnesses  predicated  upon  the  ground  that  the  interro- 
gatories were  leading.  This  motion  was  presented  and  overruled  at  a 
term  of  the  court  preceding  the  one  at  which  the  cause  was  tried,  and 
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exception  was  duly  reserved  by  bill  taken  at  the  time.  The  record, 
however,  does  not  disclose  that  the  answers  complained  of  were  used 
upon  trial.  If  they  were  in  fact  offered  no  objection  was  then  urged, 
and  we  have  no  means  of  determining  whether  they  were  used  upon  the 
trial,  and  therefore  can  not  say  whether  the  rights  of  appellant  were  in 
any  way  prejudiced  by  the  action  of  the  court  upon  the  motion.  If  they 
were  not  used  it  is  plain  the  overruling  of  the  motion,  if  error,  would 
have  been  harmless. 

Generally  the  mere  fact  that  error  was  committed  upon  the  trial  will 
not  serve  to  reverse  a  judgment  on  appeal.  Whether  it  might  have 
wrought  harm  to  the  party  complaining  is  nearly  always  a  question  for 
the  appellate  court.  We  hold,  therefore,  that  it  was  not  enough  merely 
to  preserve  by  bill  the  action  of  the  court  in  overruling  the  motion.  The 
appellant  must  go  further  and  show  in  some  proper  and  definite  way 
that  the  error  was  carried  into  the  trial  of  the  cause.  This  view  is  not 
only  the  logic  and  common  sense  of  the  question,  but  is  sustained  by 
authority.  Telegraph  Co.  v.  Hinkle,  22  S.  W.  Rep.,  1004;  Jackson  v. 
State,  12  S.  W.  Rep.,  701;  Ivy  v.  Bondies,  44  S.  W.  Rep.,  917. 

Appellant  also  complains  because  the  trial  court  adjudged  to  the  at- 
torneys representing  appellee  and  the  minors  the  amount  of  their  con* 
tingent  fee,  and  directed  that  it  be  paid  to  them  out  of  the  judgment. 
This,  if  error,  in  no  way  affects  appellant.  The  judgment  was  in  favor 
of  plaintiffs  and  awarded  execution  against  defendant  in  their  behalf 
for  the  entire  recovery.  We  are  therefore- of  opinion  the  error,  if  any, 
is  not  one  of  which  appellant  can  be  heard  to  complain. 

We  think  the  evidence  sufiScient  to  support  the  verdict,  and  no  revers- 
ible error  being  disclosed  by  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Scottish  Union  Insurance  Company  v.  Tomkies  &  Co. 

Decided  February  14,  1902. 

l.»New  Trial— Absence  of  Comuel  Excused. 

Where  a  cause  was  tried  in  the  absence  of  defendant  and  its  attorneys,  who 
resided  in  a  distant  county  and  had  reasonable  ground  to  believe  that  the  case 
would  not  be  reached  so  soon,  a  new  trial  should  have  been  granted  upon  an 
application  therefor  made  at  the  same  term  and  in  time  to  secure  a  trial  at 
that  term,  and  a  showing  that  a  meritorious  defense  existed. 

SL — Same — ^Meritorioiia   Defense — ^Insnrance    Policy— Stipulation    Avoiding. 

Where  the  action  was  on  a  fire  insurance  policy,  a  showing  that  the  policy 
contained  a  stipulation  that  if  the  building  or  any  part  of  it  should  fall,  except 
as  a  result  of  the  fire,  the  insurance  should  immediately  cease,  and  that  a  pert 
of  the  building  did  fall  as  the  result  of  a  storm,  thereby  avoiding  the  contract, — 
presented  a  meritorious  defense. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 
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0.  T.  Holt  and  Crane  £  Oreer,  for  appellant. 
L.  B.  Moody,  for  appelUees. 

GARRETT,  CniEf  Justice. — ^The  appellees  brought  this  suit  in  ihe 
District  Court  of  Harris  County  for  the  Fifty-fifth  Judicial  District 
against  the  appellant  to  recover  upon  two  fire  insurance  policies.  The 
petition  was  filed  April  26,  1901,  to  the  May  term  of  the  court.  The 
appearance  day  was  May  7,  1901.  On  May  4,  1901,  the  appellant  an- 
swered by  filing  a  general  demurrer  and  general  denial.  On  May  11^ 
1901,  the  case  was  tried  in  the  absence  of  counsel  for  the  appellant  and 
judgment  was  rendered  for  the  appellees.  One  of  the  policies  covered 
a  building  used  for  a  grist  mill  and  gin  and  the  other  covered  personal 
property  contained  therein.  On  May  23,  1901,  the  appellant  filed  a 
motion  for  a  new  trial,  in  which  it  sought  to  clear  itself  of  negligence  in 
failing  to  present  its  defense  to  the  policies  sued  on  and  to  show  that  it 
had  a  meritorious  defense..  The  following  facts  were  shown  by  the 
motion:  Messrs.  Crane  &  Greer,  a  firm  of  lawyers  at  Dallas,  Texas, 
had  been  employed  by  the  appellant  to  defend  the  suit  and  had  filed 
the  answer.  Dallas  is  260  miles  from  Houston.  The  docket  of  the 
court  was  large,  and  appellant's  attorneys,  basing  their  opinion  upon 
information  derived  from  members  of  the  bar  at  Houston,  advised  the 
appellant  that  it  would  be  practically  impossible  to  procure  a  trial  of 
the  case  during  the  first  few  weeks  of  the  term,  it  being  an  appearance 
case  on  the  nonjury  docket.  Nonjury  cases  were  assigned  to  the  first 
and  eighth  weeks  of  the  term^  the  intervening  six  weeks  being  allowed  for 
jury  cases. 

The  attorneys  based  their  opinion  that  the  case  would  not  be  reached 
during  the  first  few  weeks  of  the  term  upon  information  obtained  from 
the  members  of  the  bar  at  Houston  and  from  personal  knowledge  in 
being  counsel  in  a  number  of  cases  pending  in  one  of  the  district  courts 
of  Harris  County.  On  May  20,  1901,  M.  M.  Crane,  one  of  appeUanfs 
attorneys,  communicated  with  the  clerk  of  the  court  by  telephone  and 
inquired  what  the  status  of  the  case  was  and  when  trial  might  be  had. 
The  clerk  told  him  that  he  believed  it  had  been  put  on  the  jury  docket, 
but  promised  to  write  more  particularly,  and  on  the  following  day. 
May  21,  the  attorneys  received  a  letter  from  him  in  which  they  were 
informed  that  a  judgment  had  been  rendered  against  them.  M.  M.  Crane 
immediately  went  to  Houston  and  prepared  the  motion  for  a  new  triaL 
The  motion  further  showed  that  the  case  was  not  reached  in  due  order 
by  calling  cases  consecutively  on  the  docket  as  they  appeared,  and  that 
if  it  had  been  thus  called  it  would  not  have  been  reached  on  the  day  the 
judgment  was  taken,  but  that  on  appearance  day  at  the  request  of  ap- 
pellees' counsel  it  was  set  down  for  trial  on  May  10,  1901;  that  i4)pel- 
lant  was  not  consulted  as  to  the  setting  of  the  case  and  did  not  consent 
thereto,  either  by  itself  or  through  its  attorneys,  and  had  no  notice  that 
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judgment  had  been  rendered  against  it  until  ten  days  after  it  had  been 
rendered. 

As  a  defense  to  the  appellees'  cause  of  action  the  appellant  set  up  that 
the  policies  sued  on  contained  the  provision:  "If  the  building  or  any 
part  thereof  fall,  except  as  the  result  of  fire^  all  insurance  on  such  build- 
ing or  its  contents  shall  immediately  cease;''  and  that  a  part  of  the 
building  mentioned  in  the  policies  did^  on  or  about  September  8^  1900, 
fall  as  the  result  of  a  storm  and  not  as  the  result  of  a  fire;  wherefore 
by  its  own  terms  the  policy  had  been  avoided,  and  there  was  no  valid 
contract  upon  which  judgment  could  lawfully  be  entered  on  May  10^ 
1901.  The  appellant  submitted  an  amended  original  answer  in  con- 
nection with  its  motion  setting  up  the  defense  stated,  and  as  a  condition 
to  the  granting  of  the  motion  offered  and  agreed  that  the  case  might 
be  set  down  for  a  trial  at  that  term  of  the  court  for  such  time  as  might 
be  convenient  to  the  court,  and  to  immediately  prepare  for  trial.  The 
motion  was  supported  by  affidavits.  Appellees  filed  coimter  affidavits 
to  the  effect  that  the  case  was  called  and  tried  in  its  regular  order  and 
that  no  part  of  the  building  had  faUen. 

It  appeared  that  the  case  was  called  in  its  regular  order  on  the  ap- 
pearance docket,  and  that  when  it  was  reached  counsel  for  appellees 
arose  and  asked  the  attorneys  present  if  any  of  them  represented  the 
defendant,  or  its  attorneys,  but  no  one  replied.  Appellees'  attorney  then 
requested  the  court  to  set  said  cause  for  trial  at  the  conclusion  of  the 
call  of  the  docket,  and  at  the  conclusion  of  the  call  of  the  docket,  and 
after  all  of  the  other  cases  upon  the  docket  had  been  called  and  disposed 
of,  the  case  was  again  called,  and  the  court,  by  an  order  entered,  set  said 
cause  for  trial  for  Friday,  the  10th  of  May,  1901.  Said  cause  was  called 
for  trial  in  the  afternoon  of  Friday,  May  10,  1901,  after  all  the  cases 
in  said  court  having  precedence  on  the  docket  had  been  tried,  postponed, 
or  set  for  a  later  date,  and  when  said  cause  was  called,  evidence  was 
heard  by  the  court  and  a  trial  had  upon  the  merits,  resulting  in  a  judg- 
ment in  favor  of  appellees.  Appellant's  attorneys,  whose  names  were 
signed  to  its  answer,  were  strangers  to  appellees'  counsel,  nor  did  he 
know  where  they  resided,  and  he  had  never  received  any  communication 
from  them,  any  inquiry  or  request  concerning  said  cause,  until  twelve 
days  after  the  rendition  of  the  judgment  therein,  at  which  time  one  of 
appellant's  attorneys  called  upon  him,  and  a  conversation  was  had  con- 
cerning the  judgment  which  had  been  rendered.  Appellant,  by  its 
agents,  Weems  &  Bering,  resided  in  Houston,  Harris  County,  Texas, 
and  had  an  office  and  agents  at  said  place. 

Counsel  for  the  appellant  could  very  reasonably  have  concluded  that 
the  case  would  not  be  reached  for  trial  for  some  weeks,  but  being  non- 
resident attorneys  and  not  in  daily  attendance  on  the  court,  diligence 
would  have  required  them  to  make  some  arrangement  by  which  they 
would  be  advised  of  the  particular  status  of  the  case  on  the  docket  and 
of  the  time  it  would  be  called  for  trial.  Yet  taking  into  consideration 
the  actual  crowded  condition  of  the  docket  and  their  information  and 
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knowledge  as  to  the  prospect  of  the  trial  of  contested  cas^.to  the  ap- 
pearance term,  it  can  not  be  said  that  they  were  without  excuse  for 
their  failure  to  present  the  defense  relied  on  by  the  appellant  The 
condition  of  the  docket  and  the  course  of  the  business  of  the  court  was 
such  as  to  cause  them  to  believe  that  the  case  would  not  be  called  for 
trial  during  the  first  few  weeks  of  the  term,  and  their  excuse  for  failing 
to  give  earlier  attention  to  the  case  was  a  reasonable  one.  It  is  clear 
that  it  was  not  the  intention  of  the  appellant  to  allow  judgment  to  go 
against  it  by  default.  An  answer  had  been  filed,  which  although  not 
presenting  the  defense  relied  on,  was  sufficient  to  make  the  case  a  con- 
tested appearance  case  upon  the  nonjury  docket;  and  while  at  the  re- 
quest of  appellees'  counsel  it  was  set  down  for  trial  by  an  order  of  the 
court,  yet  it  was  set  down  for  a  day  earlier  than  the  attorneys  for  appel- 
lant were  reasonably  warranted  to  expect  that  it  would  be  set  down.  So 
the  showing  of  appellant  for  a  new  trial  presents  some  excuse  for  not 
making  its  defense  and  in  allowing  judgment  to  go  against  it  on  an  ex 
parte  trial.  It  also  offered  to  submit  to  conditions  to  be  imposed  by 
the  court  and  to  try  the  case  at  that  term  at  such  time  as  might  be 
designated  by  the  court,  and  tendered  an  answer  which  it  offered  to  file. 
This  was  done  in  ample  time  for  a  trial  to  be  had  at  the  appearance  term. 
Upon  such  showing,  where  it  is  also  made  to  appear  that  the  party  has 
a  meritorious  defense,  the  courts  have  always  been  liberal  in  granting  a 
new  trial,  and  although  such  motions  are  usually  addressed  to  the  sound 
discretion  of  the  court  the  appellate  courts  have  often  reversed  the  judg- 
ment of  the  trial  court  denying  them.  Dowell  v.  Winters,  20  Texas, 
796;  Pullman  Co.  v.  Dargan,  1  Will.,  442;  Sedberry  v.  Jones,  42  Texas, 
10;  Janes  v.  Langham,  33  Texas,  607;  Thomas  v.  Womack,  13  Texas, 
686 ;  Broas  v.  Mersereau,  18  Wend.,  653 ;  Davenport  v.  Ferris,  6  Johns., 
131;  Talmage  v.  Stockholm,  14  Johns.,  343;  Anderson  v.  Scotland,  17 
Fed.  Bep.,  667 ;  Frazier  v.  Williams,  18  Ind.,  416 ;  Hindman  v.  Hamil- 
ton Paper  Co.,  53  Wis.,  169;  Bank  v.  Harwick,  74  Iowa,  227;  Ordway 
V.  Suchard,  31  Iowa,  481 ;  Dodge  v.  Ridenour,  62  Cal.,  263. 

The  general  rule  established  by  these  authorities  is  that  the  applica- 
tion should  be  granted  if  made  during  the  term  early  enough  to  secure 
a  trial  that  term,  if  the  defendant  swears  to  a  defense  on  the  merits. 
Such  was  the  rule  in  New  York  when  the  case  of  Dowell  v.  Winters, 
supra,  was  decided  by  our  Supreme  Court.  In  Dowell  v.  Winters  the 
Supreme  Court  said:  "The  application  addressed  itself  to  the  sound 
discretion  of  the  court  to  be  determined  by  considerations  of  convenience 
and  equity.  And  under  the  practice  of  other  courts  the  application  it 
seems,  would  have  prevailed,  upon  such  terms,  however,  as  to  costs,  as 
the  court  deemed  equitable.  6  Johns.,  131 ;  14  Johns.,  343.  The  prao- 
tice  of  other  courts,  however,  is  not  obligatory;  but  the  practice  in  our 
own  courts  ought  to  be  referable  to  some  general  principle  to  produce 
uniformity,  and  this  renders  it  proper  that  we  should  revise  the  judg- 
ment, although  upon  a  question  resting  in  some  degree  in  the  discretion 
of  the  court.    It  is  obvious  that  such  applications  ought  not  to  prevail 
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where  the  effect  would  be  to  delay  the  trial,  unless  upon  a  good  excuse 
for  the  default,  and  the  presentation  of  a  meritorious  defense.  Nor  in 
any  case  where  it  would  be  to  let  in  an  unconscientious  or  merely  tech- 
nical defense. 

"In  a  late  case  at  Austin  we  held  that  the  court  rightly  refused  to 
set  aside  a  default  where  it  would  be  to  let  in  the  defense  of  the  statute 
of  limitations.  Poster  v.  Martin,  20  Texas,  118.  But  where  the  trial 
has  not  been  delayed,  and  there  is  an  affidavit  of  merits,  we  think  the 
default  should  be  set  aside  and  the  answer  received,  upon  some  show- 
ing by  way  of  excuse  for  the  failure  to  plead  in  time.  The  excuse  prof- 
fered in  this  case  was  certainly  very  slight,  but  it  appears  that  the  coim- 
sel  acted  under  a  mistake  of  law.  Both  counsel  and  client  appear  finally 
to  have  done  their  very  best  to  make  amends.  They  present  what  seems 
to  be  a  strong  case  of  merits,  and  there  is  reason  to  apprehend  that  if 
not  allowed  to  make  defense,  irreparable  injury  may  be  tiie  consequence. 
For,  having  no  such  excuse  for  having  made  his  defense  to  the  action 
as  a  court  of  equity  would  deem  sufficient,  the  defendant  may  not  have 
been  entitled  to  an  injimction  to  stay  the  execution  upon  the  judgment 
until  he  shall  have  recovered  on  the  cross-bill  against  the  defendant  in 
another  suit.  It  does  not  appear  that  the  trial  would  have  been  delayed. 
The  plaintiff  would  not  have  been  injured  or  hindered  by  reason  of  the 
default  On  the  whole  we  conclude  that  the  court  ought,  under  the  cir- 
cumstances, to  have  set  aside  the  judgment  by  default  upon  the  payment 
of  costs,  and  that  the  court  erred  in  refusing  it  The  judgment  is  there- 
fore reversed  and  the  cause  remanded  for  further  proceedings.*' 

It  thus  appears  that  the  Supreme  Court  undertook  as  early  as  1858 
to  establish  a  uniform  practice  in  the  courts  of  this  State  referable  to 
some  general  principle,  which  is  that  such  applications  should  be  de- 
termined by  considerations  of  convenience  and  equity, — convenience  if 
a  trial  can  be  held  during  the  term,  and  equity  if  a  meritorious  defense 
is  shown  accompanied  by  some  excuse  for  not  presenting  it;  and  the 
rule  for  such  determination  is  stated  to  be  that  where  the  trial  has  not 
been  delayed  and  there  is  an  affidavit  of  merits,  the  default  should  be  set 
aside  and  the  answer  received,  upon  some  showing  by  way  of  excuse  for 
failure  to  plead  in  time.  The  rule  thus  annoimced  has  not  been  modi- 
fied by  any  of  the  subsequent  cases.  There  may  be  expressions  in  some 
of  the  cases  that  would  seem  to  do  so,  but  an  analysis  of  the  facts  will 
show  that  the  application  was  made  after  the  term,  or  that  there  were 
some  other  distinguishing  circumstances. 

The  defense  relied  on  to  defeat  a  recovery  upon  the  policy,  if  true, 
is  meritorious  and  not  technical,  especially  when  it  is  considered  that 
by  statute  in  this  State  the  full  amount  of  the  insurance  named  in  the 
policy  upon  the  building  is  collectible  in  case  of  destruction  by  fire, 
without  regard  to  its  actual  value.  There  is  an  affidavit  in  support  of 
the  motion  that  the  building  did  in  part  fall  as  the  result  of  a  storm 
and  not  as  the  result  of  a  fire.    Photographs  accompanying  the  record 
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show  that  this  may  have  been  true.  There  are  counter  aflSdavits  deny- 
ing that  any  part  of  the  building  had  fallen^  but  the  effect  of  all  is  that 
there  is  a  question  for  the  jury  to  determine,  whether  or  not  any  integral 
or  material  part  of  the  building  fell.  Eailway  v.  Burke,  56  Texas,  338. 
The  case  of  Insurance  Company  v.  Crunk  (Supreme  Court,  Tennessee), 
23  Southwestern  Reporter,  140,  called  to  our  attention  by  counsel  for 
the  appellee,  holds  that  the  falling  of  a  minute  portion  of  the  material 
in  the  building  would  not  avoid  the  policy,  where  no  integral  part  of 
the  entire  building  fell.  But  whether  or  not  such  integral  part  fell  is 
a  question  for  the  jury,  and  the  affidavits  before  the  court  and  the  ac- 
companying photographs  showed  that  there  would  be  sufficient  evidence 
to  require  the  submission  of  such  an  issue.  We  are  therefore  of  the 
opinion  that  there  was  an  affidavit  of  merits.  The  judgment  of  the 
court  below  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


QxjLT,  Colorado  &  Santa  Fe  Railway  Company  ▼. 
James  Wishart. 

Decided  February  17,  1002. 

1.— Damage  to  Land— <hrerflow— Railroads— Evidence. 

Where  plaintiff  sued  a  railway  company  for  damages  resulting  from  an  over- 
flow of  his  land  caused  by  the  closing  of  a  culvert  and  construction  of  an  •em- 
bankment, evidence  was  admissible  for  the  defendant  to  show  that  the  land  waa 
low  and  flat  and  had  overflowed  before  the  embankment  was  built. 

S. — Same — Charge. 

A  charge  precluding  a  recovery  by  plaintiff  if  his  land  was  subject  to  overflow 
after  defendant  had  put  in  a  culvert  and  before  it  had  filled  it  up  and 'substi- 
tuted a  ditch  to  drain  the  land,  was  erroneous  in  denying  recovery  if  the  land 
was  at  all  subject  to  overflow  and  would  properly  apply  only  where  the  filling 
up  of  the  culvert  and  substitution  of  the  ditch  for  it  did  not  increase  the  ovex- 
fiow  of  the  land. 

Appeal  from  the  County  Court  of  Burleson.  Tried  below  before  Hon. 
E.  E.  Porter. 

J.  R.  Heslop  and  J.  W.  Terry,  for  appellant. 

GARRETT,  Chief  Justice. — ^As  we  are  of  the  opinion  that  the 
judgment  of  the  court  below  should  be  reversed  for  the  error  of  the  trial 
court  in  giving  the  instruction  as  hereinafter  shown^  we  will  not  pass 
upon  the  sufficiency  of  the  evidence  to  support  the  verdict  of  the  jury. 
Wishart  brought  the  suit  against  the  railway  company  to  recover  dam- 
ages for  the  overflow  of  land.  It  was  claimed  that  the  closing  by  the 
defendant  of  a  culvert  in  the  roadbed  and  the  construction  of  a  ditck 
to  run  the  water  off  caused  the  water  to  back  up  on  the  land  of  the 
plaintiff  and  overflow  it.  On  the  part  of  the  defendant  evidence  was 
introduced  to  show  that  the  land  was  low  and  flat  and  that  water  stood 
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upon  it  whenever  it  rained,  notwithstanding  the  presence  of  the  rail- 
road track,  and  evidence  had  been  received  to  show  that  the  land  had 
overflowed  before  the  defendant  threw  up  the  embankment  and  stopped 
the  culvert. 

In  his  charge  to  the  jury  the  court  limited  the  effect  of  such  testi- 
mony to  the  purpose  only  of  showing  the  character  of  the  land,  whether 
it  was  level  or  low  or  otherwise.  This  was  clearly  error,  because  the 
evidence  was  admissible  for  all  purposes,  as  it  tended  to  show  a  complete 
defense  to  the  plaintiff^s  cause  of  action.  From  this  instruction  the 
jury  might  have  been  misled  into  the  belief  that  it  would  not  have  been 
a  defense  to  the  suit  if  the  land  was  subject  to  overflow  before  the  road 
was  built,  or  if  it  was  as  much  subject  to  overflow  while  the  culvert  was 
open  as  it  was  after  tlie  culvert  was  closed  and  the  ditch  had  been  con- 
structed.    The  defendant  requested  the  following  special  instruction: 

"If  you  believe  from  the  evidence  that  plaintiff's  land  was  subject  to 
overflow  after  the  defendant  put  in  the  culvert  and  prior  to  the  time 
the  defendant  flUed  up  said  culvert  and  cut  the  ditch  along  its  right  of 
way  for  the  purpose  of  draining  the  land  adjacent  thereto,  or  if  you  be- 
lieve from  the  evidence  that  said  ditch  drains  plaintiff's  land  as  weU 
as  the  culvert  did  prior  to  the  time  that  defendant  filled  it  up,  you  will 
find  for  the  defendant." 

If  the  filling  up  of  the  culvert  and  substituting  for  it  the  ditch  did 
not  increase  the  overflow  of  plaintiff's  land,  then  he  ought  not  to  recover, 
but  the  flrst  part  of  the  instruction  denies  recovery  if  the  land  was  at 
all  subject  to  overflow  before  the  flUing  of  the  culvert  and  the  construc- 
tion of  the  ditch.  The  last  part  of  the  charge  is  correct.  It  would  have 
been  proper  to  have  given  the  jury  an  instruction  such  as  requested  with 
the  modification  indicated  as  to  the  increase  of  the  overfiow,  as  it  would 
have  been  pertinent  to  the  facts  and  have  placed  the  issue  clearly  before 
them.  It  is  unnecessary  for  any  practical  purpose  on  another  trial  to 
pass  upon  the  assignment  of  error  as  to  the  manner  of  making  the  state- 
ment of  facts  by  the  trial  judge.  For  the  error  indicated  the  judgment 
of  the  court  below  will  be  reversed  and  the  cause  remanded  for  another* 
trial. 

Reversed  and  remanded. 
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W.  M.  Brumby  v.  J.  G.  Boyd  et  al. 

Decided  February  14,  1902. 

L^InjimctioB— Diflsoltttion— AppeaL 

Error  of  the  trial  court  in  disaolving  a  temporary  injunction  on  its  own  mo- 
tion and  without  the  ten  days'  notice  is  not  available  on  appeal  after  a  judg- 
ment on  the  merits,  such  as  properly  required  a  dissolution  of  the  injunction, 
has  been  rendered  against  appellant,  and  he  has  filed  no  supersedeas  bond  on 
appeal. 

S.— Pnblic  Officer— Vacancy— Temporary  Appointment  by  Mayor— City  Charter 
of  Houston. 
Under  the  charter  of  the  city  of  Houston  as  granted  by  the  L^slature  in 
1897,  and  providing  that  ''in  case  of  a  vacancy  in  any  elective  office,  from  what- 
ever reason,  the  council,  upon  nomination  by  the  mayor,  shall  fill  the  vacancy 
by  a  majority  vote  of  the  aldermen,"  the  mayor  has  not  the  authority  by  his 
individual  appointment  to  temporarily  fill  a  vacancy  in  an  elective  city  oflSoe» 
as  that  of  health  inspector,  without  the  concurrence  of  a  majority  of  the  council, 
although  the  council  be  not  then  in  session. 

S.— ^me— Pnblic  Policy. 

That  public  policv  requires  a  vacancy  in  such  office  to  be  filled,  and  that  the 
mayor  ana  council  might  fail  to  agree  upon  a  suitable  person  to  fill  it,  can  not 
authorize  the  disregard  of  a  plain  legislative  command  and  the  exercise  by 
public  officers  of  powers  not  coxif erred  by  law. 

4.— Same— Appointment  by  Council  Alone. 

Nor  could  the  board  of  aldermen,  without  a  nomination  by  the  mayor  or  hia 
concurrence,  authorize  or  appoint  a  person  to  fill  the  vacancy  in  such  office,  since 
the  charter  provides  that  it  can  be  filled  only  by  the  mayor  and  board  of  alder- 
men acting  together  as  the  city  council. 

5.— Same— Holding  Two  Offices— Conttitntional  Law. 

An  appointment  authorizing  a  city  health  inspector  to  discharge  the  duties 
and  receive  the  compensation  of  the  city  health  officer,  is  virtually  an  appoint- 
ment as  such  health  officer,  and  is  in  violation  of  the  provision  of  the  State 
Ck)nstitution  forbidding  the  holding  of  two  offices  of  emolument  by  the  same 
person. 

e.— Same— De  Facto  Officer. 

One  who  discharges  the  duties  of  an  officer  under  an  appointment  void  for 
want  of  authority  to  make  it,  is  not  a  de  facto  officer,  but  a  mere  intruder. 

7.— Same — ^Injunction  by  Private  Citizens. 

A  private  citizen  is  not  entitled  to  maintain  a  suit  to  enjoin  a  person  from 
filling  a  public  office  because  of  the  invalidity  of  his  appointment  thereto,  since 
the  injury  is  one  which  affects  the  public  generally,  but  infiicts  no  special  wrong 
on  the  citizen  individually. 

Appeal  from  Harris.    Tried  below  before  Hon.  William  H.  Wilson. 

0.  T.  Holt,  L,  B,  Moody,  and  L,  R.  Bryan,  for  appellant. 

Stewart,  Stewart  &  LocJcett,  for  appellees. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  for  injunction 
brought  by  appellant  in  his  official  capacity  as  a  health  inspector  of  the 
city  of  Houston  and  acting  health  officer  and  the  alleged  de  facto  head 
of  the  health  department  of  said  city,  also  in  his  individual  behalf  as  a 
citizen  and  taxpayer  of  said  city,  against  the  appellee,  J.  6.  Boyd,  seek* 
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ing  to  restrain  said  Boyd  from  in  any  manner  attempting  to  discharge 
the  duties  of  health  officer  of  said  city,  or  from  in  any  manner  inter- 
fering with  the  discharge  of  the  duties  of  said  office  by  appellant.  The 
petition  was  presented  to  Hon.  W.  H.  Stewart,  judge  of  the  Tenth 
Judicial  District,  on  November  23,  1901,  who  on  said  date  granted  a 
temporary  injimction  as  prayed  for.  The  petition  was  filed  in  the  Dis- 
trict Court  of  Harris  County  (Fifty-fifth  Judicial  District)  on  Novem- 
ber 24,  1901,  and  on  the  following  day  appellee  Boyd  filed  his  original 
answer  and  cross-bill  against  appellant,  setting  up  that  he  was  the  legally 
appointed  health  officer  of  the  city  of  Houston,  and  praying  that  the  writ 
of  injunction  theretofore  issued  by  the.  judge  of  the  Tenth  Judicial  Dis- 
trict be  dissolved,  and  that  a  temporary  injimction  be  issued  restraining 
appellant  from  in  any  manner  interfering  with  the  discharge  of  the 
duties  of  health  officer  of  the  city  of  Houston  by  said  appellee. 

On  the  26th  of  November,  1901,  John  D.  Woolford  intervened  in  said 
cause  in  his  capacity  as  mayor  of  the  city  of  Houston,  and  adopted  as 
part  of  his  answer  and  cross-bill  the  said  answer  and  cross-bill  of  ap- 
pellee Boyd,  and  alleged  that  he  as  mayor  of  said  city  had  the  right  to 
appoint  said  Boyd,  and  had  appointed  him,  to  the  office  of  health  officer 
of  said  city,  and  asked  that  he,  as  the  chief  executive  officer  of  said  city, 
be  granted  a  writ  of  injunction  against  appellant  as  prayed  for  by  said 
Boyd. 

On  the  26th  day  of  November,  1901,  the  Hon.  W.  H.  Wilson,  judge  of 
the  Fifty-fifth  Judicial  District  of  Texas,  in  which  said  cause  was  pend* 
ing,  on  his  own  motion  vacated  and  set  aside  said  temporary  injimction 
granted  by  the  Hon.  William  H.  Stewart,  and  set  said  application  for 
an  injimction  down  for  hearing  on  the  28th  of  November,  1901,  to- 
gether with  the  cross-bill  on  behalf  of  the  appellees,  Boyd  and  Wool- 
ford. 

On  the  28th  day  of  November,  1901,  the  case  coming  on  to  be  heard 
before  the  court,  was  submitted  to  the  court  without  a  jury  for  final 
hearing  and  judgment  on  the  facts  as  set  out  in  the  petition,  answers, 
and  affidavits.  Upon  this  hearing  the  court  below  refused  the  prayer  of 
appellant  for  an  injunction  and  rendered  judgment  granting  an  in- 
junction to  the  appellees,  Boyd  and  Woolford,  as  prayed  for  by  them. 

The  following  are  the  material  facts  in  the  case  as  found  by  the  trial 
court,  said  findings  of  fact  not  being  excepted  to  by  either  party  and 
no  statement  of  facts  appearing  in  the  record. 

"Conclusions  of  Fact. — 1.  That  at  the  last  municipal  election  in 
April,  1900,  Dr.  J.  B.  Massie  was  duly  elected  health  officer  of  the  city 
of  Houston,  and  qualified  and  acted  as  such  till  his  death,  23d  August, 
1901. 

"2.  April  24,  1901,  Dr.  Massie  became  incapacitated  by  sickness  to 
perform  the  duties  of  health  officer,  and  requested  Dr.  Brumby  to  per- 
form such  duties  for  him  and  in  his  place,  which  Dr.  Brumby  did  in  ad- 
dition to  his  personal  duties  as  health  inspector,  till  the  death  of  Dr. 
Massie,  his  performance  of  said  duties  being  acquiesced  in. 
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''3.  Prom  the  24th  of  April,  1901,  to  the  15th  of  October,  1901, 
when  the  motion  following  was  passed  over  the  protest  of  the  mayor 
(the  mayor  declaring  said  motion  out  of  order  and  an  appeal  being 
taken  from  his  ruling  and  sustained,  one  of  the  aldermen  putting  the 
motion).  Dr.  Brumby  continued  as  before  Dr.  Massie's  death  to  perform 
the  duties  of  health  oflScer.  Up  to  the  time  of  the  passage  of  said  motion 
the  mayor  acquiesced  in  the  performance  of  said  duties  by  Dr.  Brumby, 
but  did  not  acquiesce  in  any  claim  of  Dr.  Brumby  to  be  the  health 
officer,  as  prior  to  that  time  Dr.  Brumby  made  no  claim  to  be  *the 
health  officer*  of  the  city  of  Houston. 

"3^^.  Proceedings  of  the  council  of  date  October  15, 1901,  are  hereto 
attached. 

"Prom  the  minutes  of  the  city  coimcil  of  the  city  of  Houston,  Tues- 
day, October  15,  1901: 

"  'Motion  by  Alderman  Thompson  that,  in  view  of  the  fact  that  the 
city  is  without  a  health  officer,  and  that  the  health  department  is  one  of 
great  importance,  and  that  same  should  be  imder  the  temporary  con- 
trol of  some  one  competent  to  manage  said  department  pending  the 
election  of  a  successor  to  Dr.  J.  B.  Massie,  deceased,  it  is  moved  that 
Dr.  W.  M.  Brumby  is  hereby  authorized  to  do  and  perform  the  duties 
of  said  office  until  same  is  filled  in  accordance  with  the  city  charter,  and 
that  he  receive  for  such  services  the  sum  of  $150  per  month. 

**The  mayor  ruled  the  motion  out  of  order.  Alderman  Thompson 
appealed  from  the  decision  of  the  chair,  and  called  upon  the  secretary 
to  read  the  new  ordinance  constituting  rule  18a  of  the  Rules  of  Order, 
recently  passed,  which  provides  that  an  appeal  may  be  taken  from  the 
decision  of  the  chair,  and  that  any  alderman  may  put  the  motion  to  the 
council  if  the  appeal  is  sustained. 

"'Alderman  Thompson  then  put  the  motion,  "Shall  the  decision  of 
tte  chair  stand  as  the  decision  of  this  council  ?"  The  decision  was  not 
sustained  by  a  vote  of  7  to  3,  Aldermen  Tuffly,  Bennett,  and  Mueller 
voting  aye.  The  appeal  having  been  sustained.  Alderman  Thompson 
put  his  original  motion,  and  it  was  carried  on  a  vote  of  9  to  1,  Alder- 
man Tuffly  voting  no.  The  mayor  gave  notice  of  veto  of  this  action  of 
the  council.^ 

"On  October  23,  1901,  the  mayor  presented  to  Dr.  Brumby  a  formal 
objection  to  his  performing  the  duties  of  health  officer. 

"4.  On  the day  of  October,  1901,  Woolford,  as  mayor  of  Hous- 
ton, filed  a  petition  for  injunction  against  Brumby,  No.  31,318,  which 
being  heard  in  chambers,  the  court  declined  to  issue  the  temporary  writ 
of  injunction,  and  the  case  stood  over  for  trial  on  the  merits. 

"5.  On  November  20,  1901,  in  a  vacation  of  the  city  council,  when 
same  was  not  in  session,  the  mayor  of  Houston  appointed  Dr.  J.  G. 
Boyd  health  officer  of  the  city  of  Houston  until  the  next  regular  meeting 
of  the  city  council,  in  form  substantially  the  same  as  the  appointment 
of  November  26,  1901,  hereafter  set  out. 
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**6.  On  22d  November,  1901,  Woolford  dismissed  said  petition, 
cause  No.  31,318,  from  the  docket 

"7.  On  November  20,  1901,  Dr.  J.  G.  Boyd,  after  his  appointment, 
entered  the  office  in  which  were  the  records  of  the  health  oflBicer  of 
Houston  and  took  therefrom  a  portion  of  the  books  and  records,  and  a 
portion  of  the  furniture  belonging  to  the  health  department  of  the  city 
of  Houston,  and  removed  them  to  another  room  occupied  by  Dr.  Boyd 
in  acting  as  health  officer  under  the  appointment  before  named  by  the 
mayor. 

"8.  Dr.  Brumby  is  recognized  as  the  proper  person  to  perform  the 
duties  of  health  officer  by  the  majority  of  the  council;  Dr.  Boyd  is  recog- 
nized by  the  mayor,  by  five  of  the  seven  health  inspectors  of  the  city  of 
Houston,  who  report  to  him  for  duty ;  Dr.  Brumby  and  Mr.  Mat  Bailey, 
another  inspector,  not  recognizing  any  authority  in  Dr.  Boyd.  At  the 
date  of  the  filing  of  the  petition  herein  Dr.  Boyd  had  charge  of  the 
pesthouse ;  and  is  recognized  by  the  postoffice  authorities  and  St.  Joseph's 
Infirmary.  Dr.  Boyd  has  also  filed  affidavits  of  numbers  of  physicians 
of  the  city  showing  their  recognition  of  him.  And  there  are  also  affi- 
davits of  a  number  of  physicians  of  the  date  of  the  petition  for  judgment 
filed  by  the  mayor  in  cause  No.  31,318,  showing  that  up  to  that  date 
they  had  recognized  Dr.  Brumby  as  authorized  to  perform  the  duties 
of  healtli  officer. 

"9.  On  November  22,  1901,  Dr.  Boyd  had  possession  of  the  pest- 
house,  when  Dr.  Brumby  went  there  with  a  friend  and  "vi  et  armis'* 
took  possession  of  same,  and  remained  in  possession  a  few  hours  till, 
upon  order  of  the  mayor,  the  police  department  of  the  city  of  Houston 
retook  possession  and  turned  same  over  to  Dr.  Boyd. 

"10.  At  a  meeting  of  the  council  on  November  25,  1901,  J.  G.  Boyd 
was  nominated  by  the  mayor  to  the  council  as  health  officer,  and  one 
alderman  voted  to  confirm  and  eleven  against  confirmation.  Thereupon 
the  mayor,  in  same  form  as  before,  on  November  26,  1901,  in  vacation 
of  the  coimcil,  again  appointed  Boyd  to  fill  the  position  till  the  next 
meeting  of  the  council,  said  appointment  being  in  form  as  follows : 

^  'Houston,  Texas,  November  26,  1901. 
"*By  the  power  conferred  upon  me  by  law  as  mayor  of  the  city  of 
Houston,  Texas,  I  hereby  appoint  Dr.  J.  G.  Boyd,  of  Houston,  Texas, 
to  fill  the  position  of  health  officer  of  the  city  of  Houston,  now  vacant, 
until  the  next  regular  meeting  of  the  city  coimcil  of  the  city  of  Houston, 
at  which  time  I  shall  present  the  name  of  said  Dr.  J.  G.  Boyd  for  con- 
firmation by  the  city  council.  Until  the  next  regular  meeting  of  the 
city  council,  and  until  some  one  has  been  nominated  by  the  mayor  and 
confirmed  by  the  city  council,  the  said  Dr.  J.  G.  Boyd  will  take  charge 
of  the  health  office  of  the  city  of  Houston,  and  all  the  goods,  books,  and 
appurtenances  belonging  to  the  office  of  health  officer  of  the  city  of 
Houston,  and  is  hereby  authorized  for  such  period  to  discharge  all  the 
duties  required  of  the  health  officer.    All  health  inspectors  of  the  city 
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are  hereby  directed  to  report  to  the  said  Dr.  J.  Q.  Boyd  for  duty,  and 
shall  act  under  his  direction  and  control.  No  requisition  for  supplies, 
medicines  or  expenses  of  said  health  department  will  be  recognized  by 
me  as  mayor  of  the  city  of  Houston  unless  signed  by  the  said  J«  G.  Boyd. 
'*^n  testimony  whereof,  I  have  hereunto  set  my  hand  and  have 
caused  the  city  secretary  to  attest  the  same  and  afiSx  the  seal  of  the  city 
of  Houston,  this  26th  day  of  November,  A.  D.  1901. 

(Seal)     "'J.  D.  WooLFORD, 
"  'Mayor  of  the  City  of  Houston. 
**  'Attest :    A.  Lipper^  Secretary  of  the  City  of  Houston.' 

"11.  Dr.  Brumby  was  appointed  health  inspector  June  20,  1899,  and 
qualified  and  is  still  acting  as  such,  and  is  one  of  the  present  incumbents 
of  that  office. 

''11^.  That  both  Dr.  Brumby  and  Dr.  Boyd  are  capable  physicians, 
in  good  standing,  either  well  qualified  to  occupy  the  office  of  health 
officer. 

"12.  The  case  being  xmder  advisement  by  the  court  some  time,  it 
was  agreed  by  the  attorneys  for  all  parties  that  the  court  should  enter 
final  judgment  upon  the  merits  upon  the  petitions,  answers,  interven- 
tions, and  affidavits  or  evidence,  and  that  the  court  should  enter  judg- 
ment on  the  state  of  facts  existing  November  28,  1901,  when  the  case 
was  heard,  as  if  the  judgment  on  the  merits  had  then  been  rendered." 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
trial  judge  in  dissolving,  upon  his  own  motion  and  without  giving  the 
ten  days  notice  required  by  the  statute,  the  temporary  injunction 
granted  by  the  judge  of  the  Tenth  Judicial  District.  It  woidd  seem 
that  the  action  complained  of  was  unwarranted  by  law,  but  as  presented 
by  this  record  the  question  as  to  whether  or  not  appellant  was  injured 
thereby  and  is  in  position  to  complain  of  same  depends  upon  the  ques- 
tion as  to  whether  he  was  entitled  to  an  injunction  against  the  appellee 
Boyd.  The  necessary  effect  of  the  final  judgment  of  the  court  below 
rendered  on  the  merits  of  the  case  being  a  dissolution  of  the  temporary 
injunction  theretofore  granted  by  the  judge  of  the  Tenth  Judicial  Dis- 
trict, and  appellant  not  having  filed  a  supersedeas  bond  on  his  appeal 
from  said  judgment,  he  has  failed  to  preserve  his  apparent  right  to 
have  said  temporary  injunction  continued  in  force  during  the  pendency 
of  this  appeal.  The  question  presented  by  this  assignment  being  im- 
material to  any  issue  in  the  case  as  presented  by  the  record,  the  assign- 
ment can  not  be  sustained. 

The  judgment  of  the  court  below  is  assailed  by  the  appellant  upon 
the  following  grounds:  (1)  Because  the  court  erred  in  holding  that 
the  mayor  of  Houston  could  without  the  concurrence  of  the  hoard  of 
aldermen  temporarily  fill  a  vacancy  in  an  elective  office.  (2)  Because 
the  court  erred  in  holding  that  the  city  council  through  its  ordinance 
could  not  legally  require  and  authorize  the  plaintiff,  Brumby,  as  health 
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inspector,  to  discharge  the  duties  of  health  oiBcer  pending  the  filling  of 
the  vacancy  in  said  office  by  the  city  council  on  the  nomination  of  the 
mayor  as  required  by  the  charter.  (3)  Because  the  court  erred  in 
holding  that  the  defendant  Boyd  was  either  de  jure  or  de  facto  health 
officer,  and  therefore  legally  entitled  to  discharge  the  duties  of  health 
officer  of  the  city  of  Houston.  (4)  Because  the  court  erred  in  holding 
that  plaintiff  Brumby  was  not  de  facto  health  officer  and  therefore  not 
entitled  to  discharge  the  duties  of  health  officer  of  the  city  of  Houston. 

We  will  consider  these  objections  in  the  order  in  which  they  are  pre- 
sented. The  right  or  authority  to  select  and  appoint  public  officers  is 
one  of  the  highest  prerogatives  of  sovereignty,  and  the  delegation  of  such 
authority  by  the  sovereign  power  must  be  clearly  shown  by  the  person 
claiming  the  right  to  exercise  same.  The  power  to  appoint  officers  ex- 
cepting, perhaps,  those  who  are  to  assist  him  in  the  discharge  of  his 
personal  executive  duties,  is  not  inherent  in  the  chief  executive,  but 
must  exist,  if  it  exist  at  all,  by  virtue  of  the  authority  conferred  upon 
him  by  the  sovereign  power.  Mayor  v.  State,  15  Md.;  State  v.  Swift, 
11  Nev.,  128;  Collins  v.  State,  8  Ind.,  344;  Mech.  on  Pub.  Off.,  sec.  108. 

It  follows  that  unless  the  sovereign  power,  the  people,  have  through 
the  act  of  their  Legislature  granting  a  charter  to  the  city  of  Houston, 
conferred  upon  the  mayor  of  said  city  the  power  to  appoint  a  health 
officer  to  temporarily  fill  the  vacancy  in  said  office  caused  by  the  death 
of  Dr.  Massie,  he  has  no  such  power,  and  any  appointment  made  by 
him  is  absolutely  'void.  To  determine  this  question  we  must  look  to 
the  charter  of  said  city,  which  defines  the  powers  conferred  upon  the 
mayor  and  other  officers  provided  for  said  city  by.  said  charter.  The 
portion  of  the  charter  imder  which  this  authority  is  claimed  is  found  in 
section  10  of  said  instrument  and  reads  as  follows:  "In  case  of  a 
vacancy  in  any  elective  office,  from  whatever  reason,  the  council,  upon 
nomination  by  the  mayor,  shall  fill  the  vacancy  by  the  selection  of  some 
person  by  a  vote  of  a  majority  of  the  aldermen  elected  and  qualified.'' 

It  can  not  be  contended  that  this  language  in  express  terms  confers 
upon  the  mayor  the  power,  without  the  concurrence  of  a  majority  of 
the  aldermen  legally  expressed,  to  make  an  appointment  to  fill  a  vacancy 
in  an  elective  office,  and  we  think  it  equally  clear  that  no  such  authority 
can  be  implied  from  said  language.  Conceding  for  the  sake  of  argu- 
ment that  the  intent  and  meaning  of  the  language  used  is  identical  with 
the  provisions  of  our  State  and  Federal  Constitutions  conferring  upon 
the  chief  executive  the  power  to  appoint  certain  officers  *T)y  and  with 
the  advice  and  consent  of  the  senate,'*  or  providing  that  the  appoint- 
ment shall  be  made  by  the  executive  "and  confirmed  by  the  senate,"  it 
still  fails  to  authorize  the  executive  to  make  a  temporary  appointment 
in  the  recess  of  the  confirming  or  concurring  body.  The  power  to  make 
such  temporary  appointments  by  the  President  or  by  the  Governor  is 
expressly  conferred  either  by  the  legislative  body  or  by  the  Constitution 
itself,  and  does  not  arise  by  implication  from  the  general  power  to 
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make  appointments  by  and  with  the  advice  and  consent  of  the  senate. 
Const,  art.  4,  sec.  12;  Rev.  Stats.  (U.  S.),  art.  1769. 

We  think  it  is  clear  from  the  language  of  the  charter  above  quoted 
that  the  mayor  has  no  authority  to  fill  a  vacancy  in  an  elective  office, 
and  that  such  authority  is  vested  solely  in  the  city  cotincil.  The  selec- 
tion of  the  person  to  fill  such  vacancy  must  be  by  the  council,  which  is 
composed  of  the  mayor  and  board  of  aldermen;  neither  can  act  in  the 
matter  independent  of  the  other,  and  no  legal  appointment  temporary 
or  otherwise  can  be  made  unless  concurred  in  by  both  the  mayor  and  a 
majority  of  the  board  of  aldermen.  The  nomination  by  the  mayor  is 
only  the  initial  step  in  making  the  appointment,  and  the  appointment 
becomes  complete  only  when  concurred  in  by  a  majority  of  the  alder- 
men. Mech.  on  Pub.  Oflf.,  sec.  114,  and  authorities  there  cited.  The 
fact  that  the  person  selected  must  be  nominated  by  the  mayor  deprives 
the  aldermen  of  the  power  to  select  anyone  who  is  not  satisfactory  to 
the  mayor,  but  it  does  not  give  the  mayor  the  power  to  make  an  appoint- 
ment without  the  concurrence  of  the  aldermen  in  violation  of  the  plain 
provision  of  the  charter.  But  it  is  urged  that  upon  the  failure  of  the 
mayor  and  board  of  aldermen  to  agree  upon  a  suitable  person  the  right 
of  the  mayor  to  make  a  temporary  appointment  would  arise  from  public 
policy,  which  requires  that  a  vacancy  in  a  public  office  should  be  filled. 
The  public  welfare  or  the  dictates  of  sound  public  policy  may  often 
properly  influence  courts  in  the  decision  of  doubtful  questions  affecting 
the  interests  of  the  public,  but  can  not  authorize  the  disregard  of  a 
plain  legislative  command,  and  the  highest  public  policy  is  subserved 
by  the  refusal  of  the  courts  to  sanction  the  exercise  by  public  officers 
of  powers  not  conferred  upon  them  by  law. 

It  is  true  that  the  law  does  not  favor  a  hiatus  in  office,  and  the  wel- 
fare of  the  citizens  of  Houston  demands  that  the  vacancy  in  the  office 
of  health  officer  of  said  city  should  be  filled,  but  the  city  council  of  said 
city,  to  whom  alone  the  authority  to  fill  such  vacancy  has  been  dele- 
gated, having  so  far  failed  to  perform  that  duty,  and  there  being,  as 
before  shown,  no  inherent  power  in  the  mayor  to  make  such  appoint- 
ment, the  office  must  remain  vacant  until  filled  in  the  maimer  prescribed 
by  the  law.  This  is  a  deplorable  condition  of  affairs  and  one  which  the 
Legislature  evidently  did  not  contemplate  would  ever  exist,  or  provi- 
sion for  the  same  would  have  been  made  in  the  charter.  We  think  ap- 
pellant's first  objection  to  the  judgment  of  the  court  below  is  valid  and 
must  be  sustained. 

The  second  objection,  which  is  in  effect  that  the  action  of  the  coimcil 
in  authorizing  the  appellant  to  perform  the  duties  of  health  officer  was 
legal,  can  not  be  sustained.  Dr.  Brumby  is  one  of  the  health  inspectors 
of  the  city  of  Houston,  an  office  of  emolument  created  by  the  charter 
of  said  city,  and  to  allow  him  to  hold  both  the  office  of  health  inspector 
and  health  officer  is  a  violation  of  a  plain  provision  of  the  Constitution 
of  this  State.  The  law  looks  to  substance  rather  than  form,  and  the 
action  of  the  board  of  aldermen  in  authorizing  Dr.  Brumby  to  perform 
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the  duties  of  health  officer  and  to  receive  the  compensation  of  such  office 
is  to  make  him  virtually  the  health  officer,  and  the  provision  of  the 
Constitution  above  mentioned  can  not  be  evaded  by  merely  omitting  to 
designate  him  as  health  officer.  As  before  pointed  out,  the  vacancy  in 
the  health  office,  which  is  an  elective  office,  can  only  be  filled  under  the 
charter  of  the  city  of  Houston  by  the  mayor  and  board  of  aldermen 
acting  together  as  the  city  council,  and  to  say  that  the  aldermen  without 
the  consent  of  the  mayor  can  authorize  the  appellant  to  perform  the 
duties  and  receive  the  compensation  of  health  officer  of  said  city,  is 
to  say  that  they  can  fill  the  vacancy  in  said  office  in  violation  of  the 
provision  of  the  charter  by  appointing  a  person  to  said  office  who  had 
not  been  nominated  by  the  mayor. 

The  third  and  fourth  objections  made  by  appellant  to  the  judgment 
may  be  considered  together.  We  are  of  opinion  that  neither  the  appel- 
lant nor  the  appellee  Boyd  can  be  regarded  as  the  de  facto  health  officer 
of  the  city  of  Houston,  because  of  the  fact  that  the  appointments  under 
which  they  claim  to  hold  said  office  are  not  merely  irregular  and  in- 
formal but  absolutely  void,  and  neither  have  any  colorable  right  to  the 
office.  That  one  whose  only  claim  to  an  office  is  under  a  void  appoint- 
ment is  not  a  de  facto  officer  but  a  mere  intruder  is  well  settled.  Bein- 
oourt  V.  Parker,  27  Texas,  450;  Land  Co.  v.  Laigle,  59  Texas,  344. 

A  suit  can  not  be  maintained  by  a  private  citizen  to  enjoin  an  injury 
which  affects  the  public  generally,  but  which  inflicts  no  special  wrong 
on  him  individually.  City  of  San  Antonio  v.  Strumberg,  70  Texas, 
366;  Carruthers  v.  Hamett,  67  Texas,  131. 

Our  conclusions  being  that  neither  the  appellant  nor  the  appellee 
Boyd  is  de  jure  or  de  facto  health  officer  of  the  city  of  Houston,  and 
neither  of  them  having  shown  any  special  injury  which  would  entitle 
him  to  an  injunction,  the  petition  for  injunctions  filed  by  each  should 
be  dismissed.  The  right  of  the  appellee  Woolford,  as  mayor,  to  enjoin 
the  illegal  exercise  of  the  duties  of  health  officer  by  the  appellant  is  not 
questioned  by  appellant,  his  contention  being  that  he  is  legally  in  the 
possession  of  said  office  and  in  the  discharge  of  the  duties  of  same. 
Prom  the  conclusions  reached  by  us  upon  the  issues  presented  by  this 
appeal  as  indicated  in  this  opinion,  it  follows  that  the  judgment  of  the 
court  below  refusing  to  grant  a  writ  of  injunction  in  favor  of  appellant 
and  granting  such  writ  to  the  appellee  Woolford  should  be  affirmed,  and 
that  portion  of  the  judgment  granting  an  injunction  to  appellee  Boyd 
should  be  reversed  and  judgment  here  rendered  dismissing  the  cross- 
bill of  said  appellee,  and  it  is  so  ordered. 
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Houston^  Bbazos  &  Qreat  Northern  Railway  Company 
V.  Hal.  G,  Pollard. 

Decided  February  20,  1902. 

Itailway  Company— Negligence— Liability. 

Where  a  railway  company  tore  up  a  street  pavement  at  the  point  of  inter- 
section with  its  road  and  left  stones  lying  at  the  place  dangerous  to  passers  and 
with  no  signal  light  to  show  their  presence  as  required  by  the  city  ordinance,  it 
was  guilty  of  such  negligence  as  rendered  it  liable  for  injury  thereby  occasioned 
to  one  passing  there  on  a  bicycle. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

J.  H,  Davenport,  for  appellant. 

S.  B.  Ekrenswerth  and  J.  V.  Meek,  for  appellee. 

GARRETT,  Chief  Justice.— On  March  8,  1900,  at  night,  while 
-traveling  down  Congress  street  in  the  city  of  Houston  on  a  bicycle,  the 
appellee  ran  into  some  stones  at  the  intersection  of  Congress  and  Eman- 
uel streets,  and  fell  and  was  hurt.  He  sustained  damages  from  the  in- 
juries received  to  the  amount  of  the  verdict  and  judgment.  It  is  con- 
tended on  appeal  that  there  was  no  evidence  to  show  that  the  appellant 
was  in  any  way  connected  with  the  presence  of  the  stones  in  the  street. 
Without  setting  out  the  evidence,  we  think  it  sufficiently  appears  there- 
from that  the  appellant  was  at  work  on  its  line  of  railway  at  the  inter- 
section of  the  streets  mentioned  and  had  torn  up  the  pavement  and  left 
the  stones  lying  at  th'e  place,  and  that  they  were  dangerous  to  persons 
passing  along  the  street.  There  was  no  signal  light  to  show  the  pres- 
-ence  of  the  stones,  as  was  required  by  an  ordinance  of  the  city,  and  the 
appellant  was  negligent  in  failing  to  have  out  the  required  signal  of  dan- 
ger.   The  judgment  will  be  affirmed. 

Affirmed. 


John  M.  Wilson  v.  Tyler  Coffin  Company. 

Decided  February  27,  1902. 

1. — Corporation — ^Parties — ^Intervention. 

Wliere,  in  an  action  against  a  corporation  upon  notes  executed  by  it,  a  third 
party  intervened,  alleging  that  he  sold  said  corporation  to  a  certain  person,  not 
a  party  to  the  suit,  covenanting  to  protect  him  against  all  debts  of  the  corpora- 
tion in  excess  of  a  certain  sum  which  did  not  include  the  note  in  suit,  such  inter- 
vener was  not  a  necessary  or  proper  party  to  the  suit,  and  the  error  in  per- 
mitting him  to  intervene  over  defendant's  objections  was  not  harmless. 
9. — Same — Corporation  Debt — ^Evidence. 

Testimony  by  the  person  to  whom  the  intervener  had  sold  the  corporation, 
that  the  intervener  had  told  him  at  the  time  of  the  sale  that  the  corporation 
owed  only  $600,  and  that  no  mention  was  made  of  plaintifTs  claim,  was  not  rele- 
vant, nor  admissible  to  show  how  defendant  treated  plaintiff's  claim. 
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3.— Same— Assumption  of  Liability— Burden  of  Proof. 

Where,  in  an  action  on  notes  executed  on  behalf  of  a  corporation  by  its  pres- 
ident, but  for  his  individual  debt,  the  plaintiff  claimed  that  the  payment  of 
the  notes  had  thereafter  been  assumed  by  the  defendant  corporation,  the  burden 
was  on  plaintiff  to  show  that  the  corporation  had,  for  a  valuable  consideration^ 
assumed  the  payment  of  the  notes. 

Appeal  from  Smith.    Tried  below  before  Hon.  J.  0.  Bussell. 

H.  H.  Whitdker,  for  appellant. 

Duncan  &  Jones,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lant against  the  appellee,  the  Tyler  CoflSn  Company,  a  corporation  or- 
ganized and  chartered  under  the  laws  of  the  State  of  Texas,  to  recover 
upon  three  promissory  notes  for  the  sum  of  $500  each  alleged  to  have 
been  executed  by  said  appellee  on  the  11th  day  of  October,  1897,  and  due 
respectively  six,  twelve,  and  eighteen  month  after  date  with  interest 
from  date  at  the  rate  of  8  per  cent  per  annum.  The  defendant  corpora- 
tion answered  by  general  demurrer  and  general  denial,  and  by  special 
plea  in  which  it  is  averred  that  the  notes  sued  on  were  not  executed  by 
it  or  by  any  person  authorized  to  execute  same  for  it,  and  that  said  notes 
were  without  consideration  and  void  as  to  said  defendant;  that  the  debt 
for  which  said  notes  were  executed  was  the  individual  debt  of  Charles 
T.  Bonner,  and  if  he  ever  executed  the  notes  in  the  name  of  the  defend- 
ant the  same  was  without  consideration  and  were  intended  as  accommo- 
dation paper  to  said  Bonner,  and  the  execution  of  same  was  ultra  vires. 
This  plea  is  sworn  to  by  J.  L.  Daniel,  as  president  and  general  manager 
of  the  defendant  corporation. 

The  appellee  C.  B.  Beck,  intervened  in  the  suit  and  made  himself  a 
party  defendant,  alleging  that  he  had  sold  to  J.  L.  Daniel  the  Tyler 
Cofl5n  Company,  and  that  by  the  terms  of  the  sale  he  had  covenanted  to 
protect  the  said  Daniel  against  any  outstanding  debts  or  liabilities  of 
said  company  in  excess  of  the  sum  of  $605.50  due  certain  named  cred- 
itors of  the  company,  and  that  in  event  judgment  should  be  rendered  in 
this  suit  against  said  company  in  favor  of  plaintiff  he  would  be  liable 
for  the  amount  of  such  judgment.  The  plaintiff  filed  a  supplemental 
petition  in  which  it  is  alleged,  in  substance,  that  subsequent  to  the  exe- 
cution of  the  notes  sued  on,  which  notes  were  executed  by  Charles  T. 
Bonner  as  president  and  in  the  name  of  the  Tyler  CoflSn  Company,  said 
defendant  company  became  indebted  to  the  said  Bonner  in  a  sum  largely 
in  excess  of  the  amount  of  said  notes,  and  the  authority  of  the  said  Bon- 
ner to  execute  the  notes  being  questioned  by  the  company,  it  was  agreed 
by  and  between  said  Bonner  and  Thomas  A.  Johnson,  the  then  presi- 
dent and  general  manager  of  the  company,  that  in  consideration  of  the 
said  Bonner  crediting  the  indebtedness  of  the  company  to  him  with  the 
amount  due  upon  said  notes,  the  defendant  company  would  assume  the 
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payment  of  the  notes  due  plaintiff,  which  agreement  was  duly  carried 
out  by  said  Bonner,  and  the  payment  of  the  notes  duly  assumed  by  the 
defendant  corporation  upon  due  and  full  consideration. 

The  defendant  company  filed  a  supplemental  answer  to  the  interven- 
tion of  defendant  Beck,  and  prayed  that  upon  the  allegation  contained 
in  the  answer  of  said  intervener  it  have  judgment  over  against  him  in 
event  judgment  should  be  rendered  in  favor  of  plaintiff  against  said 
company.  This  defendant  also  filed  supplemental  answer  in  reply  to 
plaintiff's  supplemental  petition,  in  which  the  two  years  statute  of  lim- 
itation is  pleaded  in  bar  of  plaintiflPs  right  to  recover  upon  the  alleged 
assumption  of  the  payment  of  the  notes  sued  on  by  said  defendant. 

Plaintiff  filed  a  motion  to  strike  out  the  intervention  of  the  defend- 
ant Beck  on  the  ground  that  he  was  not  a  necessary  or  proper  party  to 
the  suit.  This  motion  was  overruled  by  the  court,  and  upon  a  trial  of 
the  case  by  a  jury  a  verdict  and  judgment  was  rendered  in  favor  of  the 
defendants. 

Appellant  by  his  first  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  overruling  the  motion  to  strike  out  the  answer  in  inter- 
vention of  appellee  Beck. 

From  the  foregoing  statement  of  the  pleadings  it  appears  that  J.  L. 
Daniel  was  not  a  party  to  this  suit,  and  neither  the  plaintiff  nor  the 
defendant  corporation  was  a  party  to  the  contract  under  which  appellee 
Beck  claimed  the  right  to  intervene.  Under  this  state  of  facts  we  know 
of  no  rule  of  law  which  could  have  authorized  the  court  to  permit  the 
intervener,  over  the  objection  of  either  party  to  the  suit,  to  intrude 
himself  into  the  controversy.  His  alleged  interest  in  the  subject  mat- 
ter of  the  suit  does  not  arise  from  any  contingent  liability  on  his  part 
to  either  party  to  the  suit,  and  in  no  event  could  any  judgment  have 
been  rendered  against  him.  It  is  true  the  defendant  corporation  asked 
judgment  over  against  him  in  event  judgment  was  rendered  against  it 
in  favor  of  plaintiff,  but  no  facts  are  alleged  by  said  defendant  which 
would  entitle  it  to  such  judgment,  and  certainly  the  facts  set  up  by  the 
intervener  show  no  liability  on  his  part  to  said  defendant,  contingent 
or  otherwise.  Such  being  the  state  of  pleadings,  it  is  clear  that  had 
the  judgment  of  the  court  below  been  in  favor  of  the  plaintiff 
against  the  defendant  corporation  no  judgment  could  have  been  ren- 
dered in  favor  of  the  corporation  against  the  inten'ener.  The  mere 
fact  that  the  result  of  this  suit  would  incidentally  affect  the  liability  of 
the  intervener  upon  a  contract  to  which  the  parties  to  this  suit  are 
strangers  gives  him  no  right  to  interfere  in  the  controversy  between  the 
plaintiff  and  the  defendant. 

We  are  of  opinion  that  the  intervener  in  this  case  was  neither  a  neces- 
sary nor  a  proper  party  to  this  suit,  and  the  court  below  erred  in  over- 
ruling plaintiff's  motion  to  strike  out  the  answer.  Burdett  v.  Glascock, 
25  Texas  Supp.,  45 ;  McKee  v.  Coffin,  66  Texas,  310. 

We  can  not  say  that  the  error  of  the  trial  court  in  permitting  the  ap- 
pellee Beck  to  intervene  in  the  suit  was  harmless.    Plaintiff  had  the 
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legal  right  to  try  the  issues  between  the  defendant  and  himself  unem- 
barrassed by  the  presence  of  the  intervener  as  a  party  to  the  suit  exert- 
ing the  influence  of  his  personality  in  favor  of  the  defendant,  and  we 
think  the  ruling  of  the  trial  court  refusing  him  this  right  is  such  error 
as  will  require  the  reversal  of  the  case. 

The  court  below  permitted  the  witness  Daniel  to  testify,  over  plain- 
tiffs objection,  that  when  he  purchased  the  stock  of  the  defendant  com- 
pany from  the  appellee  Beck,  that  said  Beck  represented  to  him  that  the 
corporation  only  owed  about  $600,  and  that  no  mention  was  made  of 
the  plaintiffs  claim.  This  testimony  was  objected  to  by  the  plaintiff 
on  the  groimd  that  it  was  hearsay  and  wholly  irrelevant,  and  a  private 
agreement  made  between  the  witness  and  the  intervener  which  could  not 
throw  any  light  upon  the  question  of  the  liability  of  the  defendant  for 
the  debt  sued  on  and  could  in  no  manner  affect  such  liability.  It  ap- 
pears from  plaintiff's  bill  of  exceptions  to  the  admission  of  this  evidence 
that  the  trial  court  announced  that  he  admitted  same  for  the  purpose  of 
showing  how  the  defendant  corporation  treated  the  debt  sued  on. 

We  think  the  objections  to  this  testimony  should  have  been  sustained, 
because  it  was. not  relevant  to  any  issue  in  the  case.  The  purpose  for 
which  this  evidence  was  offered  is  not  apparent,  and  but  for  the  an- 
nouncement of  the  trial  court  that  it  was  admitted  for  the  purpose  of 
showing  how  the  defendant  corporation  treated  plaintiff's  claim,  we 
would  be  disposed  to  hold  that  while  the  evidence  was  immaterial  its 
admission  was  harmless.  It  is,  we  think,  clear  that  any  representation 
made  by  Beck  as  to  the  indebtedness  of  the  defendant  corporation  could 
in  no  way  affect  plaintiffs  claim  or  tend  to  throw  any  light  upon  the 
question  as  to  whether  the  corporation  had  assumed  the  payment  of  the 
notes  sued  on,  and  the  admission  of  such  evidence  by  the  court  for  the 
announced  purpose  of  showing  how  the  corporation  regarded  the  notes 
was  harmful  error,  and  appellant's  assignment  which  challenges  the  rul- 
ing of  the  court  in  overruling  his  objections  to  the  admission  of  this 
testimony  must  be  sustained. 

In  view  of  another  trial  of  the  case  it  would  not  be  proper  for  us  to 
express  any  opinion  upon  the  facts,  and  appellant's  assignment  in  which 
the  verdict  of  the  jury  is  assailed  on  the  ground  that  it  is  unsupported 
by  the  evidence  will  not  be  considered. 

The  remaining  assignments  contained  in  appellant's  brief  are,  we 
think,  without  merit.  Under  the  pleading  in  the  case  the  burden  was 
upon  appellant  to  show  by  a  preponderance  of  the  evidence  that  the  de- 
fendant corporation  had  for  a  valuable  consideration  assumed  the  pay- 
ment of  the  notes  sued  on,  and  the  trial  court  did  not  err  in  so  instruct- 
ing the  jury. 

For  the  errors  before  indicated  the  judgment  of  the  court  below  will 
be  reversed  and  this  cause  remanded  for  a  new  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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Gulf,  Colorado  &  Santa  Pe  Railway  Company  v. 
A.  M.  Clay. 

Decided  February  11,  1902. 

1.— Railway  Company— Fenced  Right  of  Way— Croasins— Cattle  Drowned— StI- 

dence. 
Evidence  held  to  sustain  a  finding  that  plaintifiTs  live  stock  were  drowned  in 
his  pasture  by  an  overflow  because  of  the  negligent  failure  of  the  railway  com- 
pany to  consUiict  necessary  opemngs  through  its  fenced  right  of  way  and  across 
its  track. 

8.— Same— Unprecedented  Flood. 

Where  it  appeared  that  plaintififs  stock  would  have  been  drowned  in  an 
ordinary  overflow,  it  did  not  affect  defendant's  liability  that  the  flood  was  of 
an  unprecedented  character. 

3w— Same— Contribntory  Negligence. 

Evidence  held  not  to  show  plaintiff  guilty  of  contributory  negligence  in  fail- 
ing to  save  his  stock  by  cutting  the  fence  afjter  the  raise  of  the  water. 

4.— Same— Evidence — 'K^attle"— Habit— Common   Knowledge. 

Where  the  witnesses  testified  that  it  was  the  habit  of  cattle,  in  cases  of 
overflow,  to  go  to  the  hills  and  high  grounds  (cut  off  by  defendant's  fence),  the 
word  "cattle"  is  to  be  construed  in  its  broadest  sense  and  as  including  horses 
and  mules,  and  the  habit  of  these  animals  in  this  respect  may  also  be  regarded 
as  matter  of  common  knowledge,  not  requiring  proof; 

6.— Same— Contiibntory  Negligence. 

Plaintiff  was  not  chargeable  with  contributory  negligence  because  he  con-w 
tinned  using  the  pasture  after  he  knew  of  the  construction  of  defendant's  fence 
there  without  sufficient  openings. 

e.— Same— Crossings— Stipulation  in  Deed. 

Under  a  stipulation  in  a  deed  of  a  right  of  way  executed  by  plaintiff  to 
defendant,  that  defendant  should  "construct  all  necessary  crossings  in  its  line 
over  my.  land,"  plaintiff  was  entitled  to  show  what  character  of  croeeings  and 
how  many  were  necessary  for  the  proper  use  of  his  premises. 

7.— Same— Open  Crossing— Pnblic  Policy. 

A  contract  stipulation  for  an  open  private  crossing  over  a  railway  track  is 
not  void  as  against  public  policy.  Following  Railway  v.  Schow,  55  South- 
western Reporter,  375. 

8. — Same— Way  of  Necessity — Common  Law  Right. 

The  common  law  right  of  an  owner  of  land  across  which  a  railroad  is  con- 
structed to  have  an  adequate  and  reasonably  sufficient  way  of  necessity  over  the 
railrcMid  has  not  been  restricted  or  abridged  by  the  Texas  statutes. 

Appeal  from  Burleson.     Tried  below  before  Hon.  Ed  E.  Sinks. 

J.  W.  Terry,  for  appellant. 

Campbell  &  Pennington,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  -to 
recover  of  appellant  the  value  of  certain  cattle,  horses,  and  mules  owned 
by  appellee  and  alleged  to  have  been  drowned  by  the  negligence  of  ap- 
pellant in  failing  to  leave  an  open  crossing  over  its  railroad  which  runs 
through  appellee's  pasture,  said  animals  being  thus  prevented  from  es- 
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caping  from  high  water  caused  by  the  overflow  of  Y^ua  Creek,  which 
runs  through  said  pasture.  The  cause  was  submitted  to  a  jury  in  the 
court  below  upon  special  issues  and  the  jury  found,  first,  that  the  fenc- 
ing by  appellant  of  its  right  of  way  through  appellee^s  pasture  without 
leaving  any  open  crossing  caused  the  loss  of  appellee's  stock,  and  that 
the  value  of  the  stock  so  drowned  was  $1755 ;  second,  that  plaintiff  could 
not  by  the  exercise  of  ordinary  care  have  prevented  the  drowning  of  any 
of  said  stock ;  third,  that  none  of  said  stock  would  have  been  drowned  if 
there  had  been  any  open  crossing  over  appellant's  railroad;  fourtii,  that 
it  was  necessary  for  the  proper  use  of  the  premises  by  appellee  for  the 
appellant  to  have  constructed  an  open  crossing  with  cattle  guards  over 
its  railway  on  said  premises. 

Upon  these  findings  by  the  jury  the  court  below  rendered  judgment 
in  favor  of  appellee  for  $1755,  from  which  judgment  appellant  prose- 
cutes  this  appeal. 

Appellant  assails  the  findings  of  the  jury  as  being  contrary  to  the  evi- 
dence in  the  following  particulars : 

1.  Because  the  undisputed  evidence  shows  the  overflow  in  which  ap- 
pellee's animals  were  lost  was  of  an  extraordinary  and  unprecedented 
character,  occasioned  by  an  imprecedented  rainfall,  and  the  rise  in  the 
Brazos  Biver  and  in  the  Tegua  Greek  was  so  sudden  and  rapid  that  some 
if  not  all  of  appellee's  stock  would  have  been  drowned  regardless  of 
whether  said  right  of  way  had  been  fenced  or  open. 

2.  Because  the  evidence  fails  to  show  that  none  of  said  stock  would 
have  been  drowned  if  appellant  had  left  an  open  crossing  over  said  right 
of  way,  and  fails  to  show  that  the  failure  of  appellant  to  construct  such 
crossing  was  the  proximate  cause  of  the  drowniug  of  each  head  of  stock 
lost  by  appellee. 

3.  Because  there  is  no  evidence  to  show  that  the  horses  and  mules 
in  said  pasture  were  in  the  habit  of  going  into  the  hills  across  the  right 
of  way  of  defendant,  or  that  the  failure  of  defendant  to  leave  an  open- 
ing in  the  fence  along  its  right  of  way  through  said  pasture  was  the 
proximate  cause  of  said  horses  and  mules  being  drowned. 

4.  Because  the  evidence  shows  that  the  appellee  and  his  agent  in 
charge  of  said  pasture  were  guilty  of  contributory  negligence  which  was 
the  proximate  cause  of  the  loss  of  said  stock. 

The  evidence  in  the  record  bearing  upon  the  issues  of  fact  thus  pre- 
sented by  appellant,  succinctly  stated,  is  as  follows:  Plaintiff  owns  a 
pasture  of  about  2000  acres  situated  in  BurlesOn  and  Washington  coun- 
ties. Fifteen  hundred  acres  of  this  pasture  is  in  Burleson  County  and 
lies  between  the  Brazos  River  and  Yegua  Creek.  This  creek  is  the 
boundary  line  between  said  counties,  and  500  acres  of  the  pasture  is  on 
the  Washington  County  side  of  the  creek.  All  of  the  1500  acres  in 
Burleson  County  except  about  150  acres  is  very  low  land  and  subject  to 
overflow  in  any  ordinary  rise  of  the  Yegua  Creek.  The  150  acres  men- 
tioned above  is  in  the  postoak  hills  above  high  water  mark  and  never 
Vol.  28  civil— 12. 
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overflows.  The  railroad  of  appellant  runs  along  the  foot  of  the  hills 
entirely  through  said  pasture  for  a  distance  of  about  two  and  a  half 
miles.  In  April,  1899,  appellant  built  a  fence  along  its  right  of  way 
through  said  pasture  and  left  no  openings  through  the  fence  or  across 
the  right  of  way.  This  fence  cut  off  the  hills  and  all  of  the  high  land 
in  said  pasture  from  the  low  lands,  and  prevented  the  stock  in  said 
pasture  from  going  to  the  high  land  for  protection  from  overflows. 
Prior  to  the  fencing  of  said  right  of  way  tiie  cattle  in  said  pasture  would 
come  out  of  the  low  land  at  night  and  go  up  into  the  hills  to  sleep  and 
get  away  from  the  flies  and  mosquitoes,  and  would  also  go  to  the  hills 
during  high  water..  When  appellant  was  building  this  fence  appellee 
requested  that  open  crossings  be  left  in  same,  and  explained  to  appel- 
lant's agent  the  necessity  of  having  such  crossing  made  in  order  to  pre- 
vent the  drowning  of  appellee's  stock.  The  request  for  the  crossing 
or  openings  in  the  fence  were  made  by  appellee  several  times,  but  no 
crossings  or  openings  of  any  kind  were  made  by  appellant.'  After  the 
right  of  way  was  fenced  the  cattle  would  come  out  of  the  bottom  at  night 
and  sleep  along  the  fence  as  near  to  the  hills  as  possible.  Appellee  in 
1882  conveyed  to  appellant  the  right  of  way  across  his  land  in  Burleson 
County.  This  conveyance  contains  the  following  stipulation:  '*It  is 
expressly  understood  and  agreed  that  said  company  shall  construct  all 
necessary  cattle  guards  and  road  crossings  on  the  line  of  railway  over 
my  land.*' 

About  the  1st  of  July,  1899,  there  was  an  unprecedented  overflow  in 
the  Brazos  Biver  and  Yegua  Creek  caused  by  the  heaviest  rainfall  ever 
known  in  that  section  of  the  State.  The  water  from  this  overflow  cov- 
ered all  of  appellee's  pasture  except  the  postoak  hills  on  the  norOi 
side  of  appellant's  railroad  and  was  four  or  five  feet  deep  over  ap- 
pellant's railroad  track,  and  the  fences  along  the  right  of  way  were 
submerged.  All  of  the  stock  in  said  pasture  on  the  Burleson  County 
side  of  the  Yegua  were  drowned,  except  a  few  head  which  plaintiff's 
agent  in  charge  of  the  stock  succeeded  in  getting  out  by  breaking  down 
the  fence  along  the  right  of  way.  Sixty-two  head  of  plaintiff's  cattle, 
valued  at  $1005,  twenty-five  head  of  his  horses  and  mules,  valued  at 
$750,  were  drowned  in  this  pasture  during  said  overflow.  Several  wit- 
nesses testified  that  they  saw  bunches  of  plaintiff's  cattle  and  horses 
swim  up  to  and  along  appellant's  right  of  way  fence,  and  failing  to  find 
any  opening  swim  back  toward  the  creek  and  disappear.  The  sixty-two 
head  of  cattle  and  twenty-five  head  of  horses  and  mules  lost  by  appellee 
in  this  pasture  ranged  on  the  Burleson  side  of  the  Yegua  and  were  on 
that  side  of  the  creek  at  the  time  of  the  overflow.  The  rise  of  the  water 
was  sudden  and  rapid,  and  Mr.  Keifer,  who  was  appellee's  agent  in 
charge  of  the  stock  in  said  pasture,  testifies  that  from  the  time  the  water 
commenced  to  rise  he  could  not  have  gone  in  and  gotten  the  stock  out 
bef  oriB  the  water  was  all  over  the  pasture ;  that  he  tried  to  save  the  cattle 
and  did  save  a  few  of  them  by  breaking  down  appellant's  fence,  and  that 
it  was  impossible  to  get  the  stock  out  because  there  were  no  openings  in 
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appellant^s  fence.  He  farther  testified  on  cross-examination  that  he 
supposed  he  could  have  cut  the  fence,  but  that  he  did  not  try  to  do  it, 
and  that  if  he  had  had  help  enough  he  might  have  knocked  the  staples 
out  and  mashed  the  wire  down. 

Appellee  was  sick  at  the  time  of  the  overflow  and  unable  to  do  any- 
things  towards  saving  his  stock.  There  are  no  knolls  or  high  places  in 
the  bottom  lands  in  appellee's  pasture^  but  there  is  a  slight  depression 
between  the  railroad  and  the  Yegua,  and  when  the  creek  overflows  the 
water  runs  into  this  depression  before  it  covers  all  the  land  between  it 
and  the  creek.  This  depression  or  slough,  as  some  of  the  witnesses  call 
it,  is  not  more  than  a  foot  deep.  It  is  not  shown  at  what  hour  the 
pasture  was  overflowed,  whether  in  the  day  or  night,  but  it  remained 
under  water  for  several  days.  In  any  ordinary  overflow  the  water  cov- 
ered all  of  the  pasture  between  the  railroad  and  creek  and  was  deep 
enough  to  drown  any  stock  that  might  be  confined  in  the  pasture.  After 
the  overflow  the  carcasses  of  about  sixty  head  of  stock  were  found  in  the 
pasture,  some  of  the  carcasses  being  f oimd  along  the  right  of  way  fence. 

We  think  the  evidence  is  sufficient  to  sustain  the  finding  of  tiie  jury 
that  all  of  the  stock  of  appellee  drowned  in  said  pasture  were  drowned 
because  of  the  negligent  failure  of  appellant  to  construct  the  necessary 
open  crossings  over  its  railroad.  This  is  not  shown  by  direct  evidence, 
and  in  the  very  nature  of  things  could  not  be  so  shown,  but  from  all  the 
facts  and  circumstances  established  by  the  evidence  the  jury  were  war- 
ranted in  concluding  that  but  for  the  negligence  of  appellant  in  failing 
to  leave  openings  in  its  fence  all  of  appellee's  stock  would  have  been 
saved. 

The  instinct  of  animals  impel  them  to  flee  from  danger,  and  the  habit 
of  horses  and  cattle  to  go  from  low  places  to  the  higher  to  escape  from 
rising  water  is  a  matter  of  common  knowledge.  In  addition  to  these 
known  facts  there  is  positive  testimony  in  the  record  to  the  effect  that 
the  stock  in  this  pasture,  before  appellant  built  the  fence  along  its  right 
of  way,  were  in  the  habit  of  going  up  into  the  hills  to  sleep  at  night,  and 
also  went  there  whenever  there  was  an  overflow  of  the  bottom  lands. 
When  this  overflow  came  numbers  of  plaintiff's  animals  were  seen  to 
swim  to  and  along  this  fence  in  an  effort  to  reach  the  hills.  The  fence 
was  two  and  a  half  miles  long  and  the  evidence  does  not  show  how  much 
of  this  distance  was  within  the  observation  of  the  witnesses  who  testify 
to  seeing  stock  swim  up  to  the  fence  and  try  to  get  through,  and  the 
eonclusion  reached  by  the  jury  that  all  of  the  stock  reached  the  fence  and 
would  have  gotten  to  the  hills  and  been  saved  had  appellant  left  the 
necessary  openings  in  said  fence  is  not  imreasonable  or  improbable. 
Appellant  refused  to  leave  an  open  crossing  over  the  railroad  after  be- 
ing warned  of  the  probable  consequences  of  its  failure  to  do  so.  Hav- 
ing cut  off  the  stock  in  said  pasture  from  their  only  way  of  escape  from 
the  flood,  appellant  should  not  escape  the  natural  and  probable  conse- 
quence of  its  negligence  merely  because  it  is  impossible  that  some  of 
said  stock  would  have  been  lost  if  it  had  not  been  guilty  of  such  negli- 
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gence.  The  building  of  the  fence  by  appellant  without  the  necessary 
openings  was  an  efficient  and  probable  cause  of  the  loss  of  all  of  the 
stock  in  said  pasture^  and  the  jury  having  found  upon  all  the  facts  in 
evidence  that  such  negligence  on  the  part  of  appellant  was  the  proximate 
cause  of  the  loss  of  all  of  said  stocky  we  can  not  disturb  that  finding. 

The  fact  that  the  overflow  in  which  this  stock  was  drowned  was  un- 
precedented in  its  suddenness  and  in  the  height  to  which  the  water  rose 
in  no  way  effects  the  question  of  appellant's  negligence^  because  the  evi* 
dence  shows  that  the  stock  in  this  pasture  would  have  been  drowned  in 
any  ordinary  overflow  after  appellant  constructed  its  fence  without  mak- 
ing the  necessary  openings  in  the  same.  This  disposes  of  the  first  two 
of  appellant's  objections  to  the  verdict. 

The  character  of  the  overflow  is  material  only  on  the  question  of  con- 
tributory negligence  on  the  part  of  plaintiff  and  his  agent.  We  are  of 
opinion  the  evidence  does  not  raise  the  issue  of  contributory  negligence. 
The  undisputed  evidence  is  that  the  plaintiff  was  sick  in  bed  at  the  time 
of  the  overflow  and  was  unable  to  do  anything  towards  saving  his  stock. 
His  agent,  Keifer,  testifles  that  he  did  everything  in  his  power  to  save 
the  stock  and  did  save  some  of  them  by  pulling  or  breaking  down  a  por- 
tion of  appellant's  fence,  and  that  the  water  rose  so  rapidly  that  it  was 
impossible  to  get  the  cattle  out  before  the  pasture  was  submerged.  The 
burden  wa^  upon  the  appellant  to  show  contributory  negligence  on  the 
part  of  appellee  or  his  agent,  and  the  only  suggestion  of  such  negligence 
found  in  the  evidence  is  the  statement  of  the  witness  Keifer,  on  cross- 
examination,  that  he  supposed  he  might  have  cut  the  faice  and  got  the 
cattle  out  in  that  way.  This  was  not  followed  up  by  appellant,  and  the 
witness  was  not  asked  why  he  did  not  cut  the  fence.  It  is  not  shown  that 
Keifer  had  any  implement  or  tool  with  which  to  cut  the  wire,  nor  is  it 
shown  when  he  arrived  on  the  scene  or  the  condition  of  the  water  in  the 
pasture  at  the  time  he  got  there.  The  evidence  does  show  that  the  fence 
was  submerged,  and  if  this  was  the  condition  when  Keifer  reached  the 
pasture  and  he  had  no  tool  with  which  to  cut  the  fence,  then  certainly 
the  conclusion  that  he  was  not  guilty  of  contributory  negligence  in  not 
cutting  or  attempting  to  cut  the  fence  is  one  about  which  reasonable 
minds  can  not  differ.  We  think  the  verdict  of  the  jury  upon  this  issue 
is  sustained  by  the  uncontradicted  evidence  in  the  case. 

Appellant's  fourth  objection  to  the  verdict  on  the  ground  that  same  is 
contrary  to  the  evidence,  in  that  there  is  no  evidence  showing  that  the 
horses  and  mules  drowned  in  said  pasture  were  in  the  habit  of  going  into 
the  hills  across  appellant's  right  of  way,  or  that  the  fence  was  the  prox- 
imate cause  of  said  horses  and  mules  being  drowned,  is,  we  think,  with- 
out merit.  It  is  true  the  witnesses  only  used  the  word  cattle  in  speak- 
ing of  the  habit  of  the  animals  in  the  pasture  of  going  to  the  hills  to 
sleep  and  to  escape  high  water,  but  we  think  it  a  fair  inference 
from  all  the  testimony  that  the  witnesses  used  the  word  cattle  in  this 
connection  in  its  broadest  sense,  and  intended  by  its  use  to  include  all 
of  the  animals  in  the  pasture.    But  be  this  as  it  may,  as  before  said,  we 
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think  the  habits  of  horses  and  mules  in  this  regard  is  a  matter  of  such 
common  knowledge  that  it  could  have  been  properly  considered  by  the 
jury  without  the  introduction  of  any  evidence  on  the  subject. 

It  was  not  error  for  the  court  to  refuse  to  allow  the  appellant  to  prove 
by  the  appellee  that  he  knew  the  condition  of  his  pasture  and  its  liability 
to  overflow,  and  that  appellant  had  left  no  openings  in  its  right  of  way 
fence,  at  the  time  he  put  his'  stock  in  said  pasture,  and  was  aware  of  the 
danger  to  his  stock  for  a  long  time  prior  to  the  overflow.  Appellant 
contends  that  this  testimony  was  admissible  for  the  purpose  of  showing 
contributory  negligence  on  the  part  of  appellee  in  placing  his  stock  in 
said  pasture  and  in  allowing  them  to  remain  there,  knowing  the  danger 
to  which  they  were  exposed.  The  proposition  under  this  assignment  is 
in  substance  that  appellee  should  have  abandoned  the  use  of  his  pasture 
after  appellant  constructed  its  fence  and  sued  appellant  for  the  deprecia- 
tion in  the  value  of  his  land  caused  by  the  negligent  construction  of 
said  fence.  This  exact  question  has  been  decided  by  our  Supreme  Court 
adversely  to  the  appellant's  contention.  The  owner  of  property  is  enti- 
tled to  use  it  in  any  lawful  manner  he  may  desire  for  any  purpose  for 
which  it  is  adapted,  and  he  can  not  be  deprived  of  such  use  merely  be- 
cause damage  may,  under  certain  contingencies  made  possible  by  the 
wrongful  act  of  another,  thereby  result. 

In  the  case  of  Clark  v.  Dyer,  81  Texas,  344,  our  Supreme  Court  say: 
**The  law  does  not  require  that  the  owner  shall  preserve  and  guard  his 
premises  from  the  effects  of  injuries  caused  by  the  wrongful  act  of  an- 
other before  he  is  justified  in  th^  use  thereof.  A  different  rule  would 
virtually  deprive  the  owner  of  the  beneficial  rights  that  flow  from  and 
are  incident  to  the  enjoyment  of  his  estate ;  for  an  attempted  use  would 
always  be  defeated  by  results  that  would  flow  from  the  vn^ngful  acts 
of  the  promoter  of  the  injury,  he  being  permitted  to  say  you  can  not 
hold  me  for  the  results  of  my  wrong,  because  you  should  have  antici- 
pated injury  would  flow  therefrom  and  you  should  have  guarded  against 
it.  The  law  will  not  allow  the  promoter  of  the  wrong  to  so  deprive  the 
owner  of  the  use  of  his  premises  or  require  him  to  use  it  at  his  peril/' 

In  the  case  cited  the  question  imder  consideration  was  the  right  of 
the  owner  of  the  premises  to  recover  for  the  value  of  crops  destroyed  by 
an  overflow,  the  damage  caused  by  the  said  overflow  being  due  to  the 
negligent  construction  of  an  embankment  by  the  defendant.  The  em- 
bankment was  constructed  long  prior  to  the  planting  of  the  crop,  and 
the  plaintiff  knew  at  the  time  he  planted  said  crop  the  damage  that 
would  accrue  to  same  by  reason  of  the  negligent  construction  of  said 
embankment,  in  event  of  an  overflow.  We  think  this  decision  is  con- 
clusive of  the  question  raised  by  this  assignment. 

Appellant's  seventh  assignment  complains  of  the  refusal  of  the  trial 
court  to  submit  to  the  jury  the  question  of  contributory  negligence  on 
the  part  of  appellee's  agent,  Kiefer,  in  failing  to  cut  appellant's  fence 
after  he  found  that  the  pasture  had  overflowed  and  appellee's  stock  were 
in  danger.    As  before  stated,  we  do  not  think  the  evidence  on  this  point 


182  28  Texas  Civil  Appeals  Reports.        [1st  Digtrid, 

raises  the  issue  of   contributory  negligence^   and   for   this  reason  the 
charge  was  properly  refused. 

Appellant  in  its  remaining  assignments  urges  that  the  court  erred  in 
allowing  appellee  to  prove  that  an  open  crossing  over  appellant's  rail- 
road was  necessary  for  the  proper  use  of  his  premises^  and  in  submitting 
such  issue  to  the  jury.  The  contentions  under  these  assignments  are: 
(1)  That  under  the  stipulation  contained  in  the  deed  from  appellee 
for  the  right  of  way  he  was  not  entitled  to  an  open  crossing.  (2)  That 
if  the  stipulation  be  a  contract  for  an  open  crossing  it  is  void  as  against 
public  policy.  (3)  That  in  the  absence  of  a  contract  the  appeUee 
would  not  under  the  law  be  entitled  to  an  open  crossing. 

The  language  in  the  deed,  as  before  stated,  is,  ''said  company  shall 
construct  all  necessary  cattle  guards  and  road  crossings  on  the  line  of 
said  railway  over  my  land.''  It  is  unnecessary  for  us  to  determine 
whether  this  language  by  express  terms  contemplates  an  open  crossing. 
It  does  expressly  contract  for  all  necessary  crossings,  and  it  would  seem 
that  under  the  contract  plaintiff  would  be  entitled  to  show  what  char- 
acter and  how  many  crossings  were  necessary  for  the  proper  use  of  his 
premises.  The  question  of  the  validity  of  a  contract  which  provides  that 
a  private  crossing  over  a  railroad  shall  be  left  open  was  raised  by  this 
appellant  in  the  case  of  Eailway  v.  Schaw,  56  Southwestern  Reporter, 
375,  and  the  Court  of  Civil  Appeals  for  the  Third  District  in  their  opin- 
ion in  said  case  holds  that  such  contract  is  not  against  public  policy. 
We  are  not  inclined  to  question  the  soundness  of  that  opinion. 

Under  the  common  law  the  owner  of  land  over  which  a  railroad  is 
constructed  is  entitled  to  a  way  of  necessity  over  such  railroad.  Such 
way  must  be  adequate  and  reasonably  convenient  and  sufficient  to  meet 
the  necessities  of  the  owner.  This  common  law  right  has  not  been 
abridged  or  restricted  by  our  statutes  upon  the  subject,  and  if  it  were 
necessary  for  the  proper  use  of  appellee's  premises  that  an  open  cross- 
ing be  left  over  appellant's  railroad,  appellee  was  entitled  to  show  such 
necessity,  and  its  existence  enforced  upon  the  appellant  the  duty  of  con- 
structing such  crossing.    Railway  v.  Chenault,  60  S.  W.  Rep.,  68. 

We  think  there  is  no  reversible  error  shown  in  the  record  of  this  case, 
and  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Henry  Wapp  et  al.  v.  Lucy  Sessums  et  al. 

Decided  February  20,  1902. 

1. — ^HarrUge  of  Slave*— Emandpation — ^Validation. 

Where  W.,  a  negro  slave,  married  after  the  manner  of  slaves  in  1859,  and  waa 
separated  from  his  wife  and  married  another  slave  with  whom  he  cohabited  and 
lived  until  the  time  of  his  death,  which  occurred  after  emancipation,  the  effect  of 
the  emancipation  was  to  validate  the  second  marriage.  Following  Cumby  v. 
Henderson,  6  Texas  Civil  Appeals,  319. 

S. — Same— Inheritance — Community  Property. 

Although  after  emancipation,  W.  resumed  to  some  extent  his  cohabitation 
with  his  first  slave  wife,  while  living  with  the  second,  this  did  not  entitle  the 
children  of  such  first  wife  to  recover  of  those  of  the  second  community  property 
on  which  W.  lived  with  the  second  wife  at  the  time  of  his  death. 

Appeal  from  Harris.    Tried  below  before  Hon.  William  H.  Wilson. 

Jos.  R.  Masterson  and  Ingham  S.  Roberts,  for  appellants. 

E,  P.  Turner,  for  appellees. 

GARRETT,  Chief  Justice. — ^This  action  was  brought  by  the  ap- 
pellants against  the  appellees  for  the  recovery  of  lots  9  and  10,  block 
331,  in  the  city  of  Houston.  The  appellants  claim  title  to  the  lots  as 
the  children  and  heirs  of  William  Waff,  who  died  in  1900,  and  Betty 
Waff,  who  died  in  1888;  and  the  appellees  claim  as  the  wife  and  son  of 
William  Waff.  The  issue  depends  upon  the  legitimacy  of  two  slave  mar- 
riages. Williajn  Waff  and  Betty  and  Lucy  were  slaves  prior  to  their 
emancipation,  June  19,  1865.  The  evidence  showed  that  William  and 
Betty  were  married  after  the  manner  of  slaves  in  the  city  of  Houston 
during  the  year  1859  and  cohabited  until  1861  or  1862,  when  the  master 
of  William  moved  him  to  another  county,  thereby  separating  him  from 
Betty;  and  that  about  that  time  William  married  Lucy.  William  co- 
habited with  Lucy  until  after  they  were  emancipated  and  until  his 
death.  It  was  also  shown  that  after  emancipation  he  returned  to  his 
relationship  with  Betty  and  had  children  by  her.  The  appellants  Harry 
and  Dave  Waff  and  Mahala  Oliver  and  Annie  McCowan  were  children 
of  Betty,  Dave  and  Annie  having  been  bom  after  emancipation.  The 
appellee  Ben  Waff  is  the  son  of  William  by  Lucy.  In  1866  William 
Waff  bought  the  property  in  controversy  and  moved  upon  it  with  Lucy 
and  occupied  it  with  her  as  a  home,  living  with  her  as  man  and  wife 
until  his  death  in  1900,  and  after  his  death  Lucy  and  Ben  Waff  re- 
mained in  possession  of  the  lots,  claiming  them  as  their  property. 

The  trial  judge  found  that  notwithstanding  the  fact  that  William 
Waff  resumed  his  relations  with  Betty  he  did  not  give  to  her  among  his 
race  the  same  public  recognition  that  he  did  to  Lucy,  though  to  some 
he  represented  that  she  was  his  wife ;  and  that  towards  the  end  his  con- 
nection with  her  became  more  transitory  in  its  nature.     Betty  never 
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lived  at  William's  residence,  which  was  the  property  in  controversy. 
We  are  of  the  opinion  that  the  marriage  between  William  and  Lucy 
was  validated  by  their  continuing  to  live  together  as  man  and  wife  after 
emancipation.  Cumby  v.  Henderson,  6  Texas  Civ.  App.,  519.  We 
agree  with  the  trial  court  that  the  appellants  failed  to  make  out  their 
case  by  a  preponderance  of  the  evidence.    The  judgment  will  be  afBrmed. 

Afftrtned* 


Sak  J.  Drake  v.  Davidson  ft  Bailey. 

Decided  February  8,  1902. 

1.— Wife's  Separate  Property— Interest  in  Homestead  as  Consideration. 

The  wife  has  a  distinct  interest  in  the  homestead,  whether  the  title  be  sepa- 
rate or  communitTy  and  property  conveyed  to  her  in  her  separate  right  to  induce 
her  to  part  with  her  homestead  interest  becomes  her  separate  property,  and  her 
absolute  and  exclusive  title  thereto,  with  its  exemption  from  liability  for  the 
community  debts,  is  not  divested  or  affected  by  reason  of  the  subsequent  acqui- 
sition of  another  homestead.  Giddings  v.  Ogden,  15  Texas,  485,  criticised,  and 
Blum  Y.  Light,  81  Texas,  415,  followed. 

8.— Same— Recital  of  Separate  Property  in  Deed. 

The  failure  of  the  deed  to  the  wife  to  recite  that  the  property  so  conveyed 
to  her  in  consideration  of  her  homestead  interests  was  to  be  her  separate  estatie, 
did  not  defeat  her  right  to  it  as  such,  and  the  fact  that  it  was  her  separate 
estate  could  be  shown  by  parol. 

8.— Same— Judgment  Lien— Ezecntion  Parchaser  With  Notice. 

The  wife's  title  and  that  of  her  vendee  was  not  subject  to  a  prior  judgment 
lien  acquired  against  the  husband  for  a  community  debt;  and  a  purchaser  at 
execution  sale  under  the  judgment  with  notice  that  the  wife  claimed  the  land 
as  her  separate  estate,  and  that  her  vendee  asserted  title  under  *that  daim,  took 
no  title  by  virtue  of  such  sale. 

4.— Same— Divesting  Wife's  Title. 

Where  the  title  was  once  vested  in  the  wife  to  her  separate  use,  the  statute 
prescribes  that  nothing  short  of  her  formal  act  can  divest  it.  Rev.  Stats.,  arts. 
635,  4621. 

5.— Findings  of  Fact— Practice  on  Appeal. 

Where  the  findings  of  fact  cover  every  issue  material  to  the  support  of  the 
judgment,  their  correctness  will  not  be  inquired  into  on  appeal  unless  they  were 
properly  assailed  by  exception  in  the  trial  court.    Rev.  Stats.,  art.  1333. 

Appeal  from  De  Witt.    Tried  below  before  Hon.  James  C.  Wilson. 

Lackey  &  Lewright,  for  appellants. 

Davidson  &  Bailey,  pro  se. 

GILL,  Associate  Justice. — ^This  is  an  action  of  trespaso  jO  try  titl6 
brought  by  the  appellant,  Sam  J.  Drake,  against  the  appellees,  Davidson 
&  Bailey,  to  recover  of  them  certain  lots  of  land  in  the  city  of  Cuero, 
Texas.  A  trial  before  the  court  without  a  jury  resulted  in  a  judgment 
for  the  appellees,  from  which  this  appeal  is  prosecuted.  The  following 
facts  appear  practically  without  dispute : 
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The  A.  B.  Frank  Company^  of  San  Antonio,  held  a  judgment  against 
B.  C.  Patterson,  of  Cuero,  De  Witt  County,  and  had  same  abstracted 
and  recorded  in  said  county  in  1896.  At  that  time  Patterson  was  an 
insolvent,  having  failed  in  business  a  short  time  prior  thereto.  He  viras 
a  married  man,  and  he  and  his  wife  owned  a  homestead  in  or  near 
Cuero  on  which  they  resided. 

Thereafter  he  decided  to  sell  his  homestead  to  Sam  C.  Lackey  for 
$800  cash  and  the  lots  in  controversy  valued  at  $450.  His  wife,  how- 
ever, refused  to  join  in  this  deed  unless  the  lots  forming  part  of  the 
consideration  should  be  deeded  to  her  in  her  separate  right.  To  this 
the  husband  assented  and  the  homestead  was  deeded  to  Lackey  on  the 
terms  above  named,  he  executing  a  deed  to  Patterson's  wife  for  the  lots. 
Although  Mrs.  Patterson  was  named  as  grantee  in  this  deed.  Lackey, 
who  drew  it  at  the  request  of  the  parties,  inadvertently  failed  to  embody 
therein  a  clause  indicating  that  the  land  was  conveyed  to  Mrs.  Patter- 
son in  her  separate  right.  The  Pattersons  negligently  failed  to  place 
this  deed  of  record.  They  then  moved  to  Sweetwater,  Texas,  and  ac- 
quired another  home.  At  the  time  of  the  sale  of  the  homestead  Patter- 
son owed  many  other  debts  in  addition  to  that  owed  to  the  A.  B.  Frank 
Company,  which  he  was  unable  to  pay.  The  $800  cash  received  from 
Lackey  was  appropriated  by  him  to  the  payment  of  his  indebtedness. 

Thereafter  on  April  1,  1899,  Mrs.  Patterson,  joined  by  her  husband, 
conveyed  the  lots  in  controversy  to  the  appellant  for  a  recited  consid- 
eration of  $500  cash,  and  this  deed  was  recorded  in  De  Witt  County, 
January  15,  1900. 

On  December  18,  1899,  an  alias  execution  based  on  the  A.  B.  Frank 
Company  judgment  was  levied  upon  the  lots  as  the  property  of  R.  C. 
Patterson,  and  on  February  8th  were  sold  thereunder,  one  W.  F.  Harris, 
as  agent  for  the  judgment .  creditor,  becoming  the  purchaser  on  a  bid 
of  $25. 

Prior  to  this  sale  Lackey  notified  Harris  that  the  property  did  not 
belong  to  R.  C.  Patterson  but  had  been  deeded  by  him,  Lackey,  to  Mrs. 
Patterson  as  part  of  the  consideration  for  the  sale  of  her  homestead, 
and  that  she  claimed  it  as  her  separate  property.  Harris  was  at  the 
same  time  apprised  of  the  deed  from  Mrs.  Patterson  to  appellant,  which 
by  that  time  had  been  placed  of  record.  Thereafter  the  appellees, 
Davidson  &  Bailey,  bought  the  lots  and  judgment  from  the  A.  B.  Frank 
Company  with  full  knowledge  that  Mrs.  Patterson  claimed  them  as  her 
separate  pr9perty.  The  deed  from  the  Pattersons  to  Drake,  the  appel- 
lant, was  given  in  satisfaction  of  a  debt  due  him  for  money  borrowed. 

This  statement  of  the  facts  indicates  the  title  as  relied  on  by  each 
party  respectively,  Sam  C.  Lackey  being  the  agreed  common  source. 

The  trial  court  found  as  a  fact  that  Mrs.  Patterson  parted  with  her 
homestead  rights  under  an  agreement  that  she  should  have  the  lots  in 
controversy  in  her  separate  right,  and  that  the  deed  from  Lackey  to 
her  was  intended  to  have  that  effect  and  was  executed  to  induce  her  to 
sign  the  deed  by  which  the  homestead  was  conveyed.    It  was  also  held 
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that  such  an  arrangement  would  render  the  lots  in  controversy  the 
separate  property  of  the  wife  if  the  deed  executed  in  pursuance  thereof 
contained  the  necessary  recitals  to  convey  notice  to  third  parties  of  the 
nature  of  the  title. 

Because  of  the  absence  of  such  stipulations  the  trial  court  adjudged 
the  land  to  appellees,  and  for  this  the  appellant  assigns  error. 

The  creditor  has  no  interest  in  the  homestead  exemption.  The  owner 
may  give  it  away  and  the  creditor  will  not  be  heard  to  complain.  In 
dealing  with  the  owner  the  creditor  is  not  presumed  to  take  it  into  con- 
sideration as  a  possible  asset  or  to  extend  credit  on  account  of  it  Cox 
V.  Shropshire,  25  Texas,  123;  Eaves  v.  Williams,  31  S.  W.  Rep.,  86; 
Connor  v.  Hawkins,  66  Texas,  639;  Baines  v.  Baker,  60  Texas,  139. 
It  is  true,  when  abandoned  it  becomes  subject  to  execution  for  the  satis- 
faction of  the  debts  of  the  owner,  and  it  is  equally  true  that  property 
taken  in  exchange  therefor  is  alike  subject  unless  appropriated  to  home- 
stead uses. 

The  wife,  however,  has  a  distinct  interest  in  the  homestead  whether 
the  title  be  separate  or  community, — an  interest  which  she  may  assert 
independent  of  and  contrary  to  the  wishes  of  her  husband.  For  this 
reason  it  has  been  held  that  property  deeded  to  her  in  her  separate  right 
to  induce  her  to  part  with  her  homestead  interest  becomes  absolutely 
her  own  and  is  exempt  from  forced  sale  for  the  satisfaction  of  com- 
munity debts.     Blum  v.  Light,  81  Texas,  415,  and  authorities  cited. 

The  case  of  Oiddings  v.  Ogden,  15  Texas,  485,  relied  on  by  appellees, 
seems  to  us  to  be  inconsistent  with  the  doctrine  announced  in  Blum  v. 
Light,  supra,  and  illogical  as  well.  For  instance,  it  holds  that  property 
conveyed  to  the  wife  in  her  separate  right  in  exchange  for  her  home- 
stead interest  becomes  her  separate  property,  but  further  holds  that  the 
subsequent  acquisition  of  another  homestead  by  the  head  of  the  family 
divests  this  separate  title  and  renders  it  subject  to  community  debts. 
Now  in  both  the  cases  cited  above  the  property  claimed  by  the  wife  was 
personal  property.  If  in  Giddings  v.  Ogden  the  property  had  been 
realty  and  the  title  thereto  had  been  vested  in  the  wife  by  the  terms  of 
the  deed,  the  effect  of  the  rule  announced  in  that  case  would  have  been 
to  divest  one  of  title  to  real  estate,  not  by  a  deed  of  writing  and  with 
her  consent  freely  and  understandingly  given,  but  by  the  mere  force  of 
the  independent  act  of  her  husband  by  which  she  is  supposed  to  be  bene- 
fited. In  so  far  as  the  cases  are  at  variance  with  each  other  we  incline 
to  follow  Blum  V.  Light,  which  is  a  well  considered  case  and  the  latest 
utterance  of  our  Supreme  Court  on  the  question.  See  also  Gatewood 
V.  Scurlock,  21  S.  W.  Bep.,  55. 

It  follows,  therefore,  that  had  the  deed  by  its  terms  declared  this 
the  separate  estate  of  the  wife,  those  dealing  with  it  as  the  property  of 
the  husband  could  acquire  no  interest  therein. 

This  brings  us  to  a  consideration  of  the  question  whether  the  failure 
to  insert  the  necessary  clause  in  the  deed  to  Mrs.  Patterson  was  fatal  to 
her  separate  right  in  the  property. 
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It  is  well  settled  that  property  bought  with  the  separaie  iimds  of  the 
wife  becomes  hers  independent  of  the  recitals  in  the  deed,  and  the  fact 
may  be  shown  by  parol.  Parker  v.  Coop,  60  Texas,  114;  Bailway  v. 
Durett,  57  Texas,  48;  Blum  v.  Sogers,  71  Texas,  668. 

The  deed  containing  the  necessary  recitals  is  not  the  creator  of  the 
separate  right,  but  the  evidence  of  it.  In  this  case  the  land  in  question 
became  the  property  of  the  wife  by  force  of  the  agreement  of  the  parties 
and  the  fact  of  her  consent  to  the  alienation  of  the  homestead.  As 
said  in  Blum  v.  Light,  supra,  she  parted  with  a  valuable  right  which 
constituted  a  valuable  consideration  supporting  the  deed  to  her.  It  is 
true  the  mere  fact  that  she  joined  her  husband  in  the  deed  to  the  home- 
stead, thus  parting  with  her  rights  therein,  would  not  alone  change  the 
character  of  the  property  acquired  in  consideration  therefor  or  give  to 
her  any  separate  interest  therein.  To  that  must  be  added  the  fact  that 
the  deed  to  her  was  the  inducement  for  her  to  sign,  and  that  element, 
as  has  been  seen,  is  present  in  this  case. 

We  think  it  dear  that  her  right  could  be  established  by  parol,  and 
that  the  mere  inadvertence  on  the  part  of  the  draughtsman  of  the  deed 
would  not  debar  her  from  asserting  the  rights  which  grew  out  of  the 
transaction  considered  in  its  entirety. 

Appellant  bought  the  property,  dealing  with  it  as  hers.  She  was  the 
principal  vendor  in  the  deed  to  him.  This  deed  indicated  that  she  was 
asserting  ownership  in  her  own  right  and  was  of  record  prior  to  the 
execution  sale.  In  addition  to  this,  actual  notice  of  the  facts  was  given 
to  the  agent  of  the  A.  B.  Frank  Company  prior  to  the  sale,  and  the  ap- 
pellees had  like  knowledge. 

The  judgment  lien  could  attach  to  no  greater  interest  than  the  judg- 
ment debtor  had.  The  facts  disclose  that  he  had  none,  and  that  the 
judgment  creditor  and  the  appellees  had  knowledge  of  this  before  the 
sale.  We  think  the  conclusion  inevitable  that  the  trial  court  erred  in 
rendering  judgment  for  appellees,  and  the  facts  being  undisputed  the 
judgment  is  reversed  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered, 

ON  MOTION  FOB  REHEARING. 

Appellees  still  maintain  that  the  doctrine  announced  in  Ogden  v. 
Giddings  (cited  in  the  main  opinion)  should  determine  this  appeal, 
and  have  presented  their  contention  with  much  force  both  in  the  motion 
and  in  oral  argument  thereon.  It  is  argued  that  by  permitting  the  hus- 
band in  exchanging  the  community  homestead  for  other  property  to 
have  the  consideration  deeded  to  the  wife  in  her  separate  right,  opens 
but  another  inviting  door  to  fraud,  and  would  enable  one  so  minded  to 
thus  transfer  an  indefinite  aiiiount  of  property  beyond  the  reach  of  his 
creditors.  The  objection  is  not  without  force,  but  a  similar  objection 
to  the  homestead  exemption  itself  might  be  urged  with  equal  force.  A 
fear  of  this  consequence  doubtless  induced  the  court  to  hold  in  Ogden 
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Y.  Giddings^  snpra^  that  the  acquisition  of  another  home  annulled  the 
separate  character  of  the  property  previously  deeded  to  the  wife  in  con- 
sideration of  her  surrender  of  her  interest  in  the  former  home.  But  it 
seems  to  us  to  be  in  unmistakable  conflict  with  the  later  cases  cited  in 
the  main  opinion.  That  the  wife's  interest  in  a  homestead  is  sufficient 
to  constitute  a  valid  consideration  for  a  deed  of  property  to  her  in  her 
separate  right  is  settled  law  in  this  State.  This  being  conceded,  and 
the  title  once  vesting  in  her  to  her  separate  use^  the  statute  itself  pre- 
scribes that  nothing  short  of  her  own  formal  act  can  divest  it.  Bev. 
Stats.,  arts.  635,  4621. 

We  do  not  desire  to  add  anything  further  to  what  was  said  in  the 
main  opinion  upon  this  point.  We  have  found  no  reason  to  change  our 
views. 

The  next  complaint  is  that  the  facts  do  not  show  that  Mrs.  Patterson 
refused  to  sign  the  deed  to  her  homestead  until  she  was  promised  the 
lots  in  question  in  her  separate  right. 

A  complete  answer  to  this  is  that  the  trial  court  so  found  and  neither 
appellant  nor  appellees  excepted  to  the  findings  of  fact.  Appellees  con- 
tend that  this  court  is  not  bound  by  the  trial  court's  findings  of  fact,  and 
may  look  to  the  record  for  reasons  to  affirm  the  judgment  if  the  find- 
ings of  fact  are  insufficient  or  against  the  record.  This  is  true  where 
the  findings  of  fact  merely  fail  to  embrace  a  finding  upon  every  issue 
material  to  the  support  of  the  judgment.  In  such  case,  if  the  statement 
of  facts  contains  evidence  sufficient  to  supply  the  necessary  finding,  the 
trial  court  is  presumed  to  have  resolved  the  issue  in  favor  of  the  judg- 
ment. The  same  rule  is  applied  to  the  findings  of  a  jury  upon  special 
issues  where  the  points  are  not  properly  preserved  by  appellant.  But 
where  either  the  special  findings  of  a  jury  or  the  findings  of  fact  pre- 
pared by  the  court  cover  all  the  issues  of  fact  their  correctness  will  not 
be  inquired  into  by  this  court  in  behalf  of  either  party  unless  properly 
assailed.  The  questions  are  purely  law  questions  in  such  a  case,  and  the 
inquiry  is,  **What  judgment  must  follow  upon  the  facts  found  ?*'  Bev. 
Stats.,  art.  1333. 

Such  is  the  attitude  of  the  present  case.  The  court  found  distinctly 
and  separately  upon  every  controverted  issue  of  fact.  He  found  the 
facts  to  be  as  stated  in  the  main  opinion. 

We  have,  however,  taken  the  trouble  to  carefully  examine  the  state- 
ment of  facts,  and  think  the  fact  conclusions  of  the  trial  court  find 
ample  support  therein.  Patterson  and  his  wife  both  testify  that  Mrs. 
Patterson  made  this  deed  to  her  a  condition  to  her  signing  the  deed  to 
Lackey,  by  which  the  homestead  was  conveyed. 

We  do  not  doubt  the  correctness  of  our  conclusion.  The  motion  is 
therefore  overruled. 

Overrvied. 

Writ  of  error  refused. 
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D.  A.  Barrett  et  al.  v.  Eastham  Bros. 

Decided  February  28,  1902. 

l.-^oiiimii]iity  Property— Judgment  Aguntt  Snrrivor— Heirs— Parties. 

In  all  actions  for  death  against  a  community  estate  upon  wbich  no  admin- 
istration is  pending,  the  surviving  partner  of  sudn  commumty  is  the  only  neces- 
sary party  defendant,  and  a  judgment  against'  such  survivor  will  conclude  the 
heirs  of  the  deceased  partner. 

S.— Same— Homesteadh-MortgiRge— Foreclosure. 

Where  a  husband  without  the  joinder  of  the  wife,  executed  a  mortgage 
on  the  community  homestead,  whidi  was  foreclosed  after  her  death  and  the 
property  sold  thereunder,  the  heirs  of  the  wife,  though  not  made  parties  to  the 
foreclosure  suit,  were  precluded  from  asserting  homestead  rights  in  the  prop- 
erty, since  their  rights  in  this  respect  could  l^  asserted  only  through  the  hus- 
band, and  were  subordinate  to  his  right  to  abandon  the  homestead,  or  to  dispose 
of  it  by  sale  or  mortgage  in  satisfaction  of  community  debts. 

8.— Judgment— Foreclosure  on  Homestead— Jurisdiction. 

Where  plaintiffs  in  trespass  to  try  title  claim  under  a  judgment  foreclosing 
a  mortgage,  defendants  can  not  set  up  that  the  judgment  is  void  because  the 
mortoage  was  on  homestead  property,  where  there  is  nothing  in  the  record  in 
the  foreclosure  suit  showing  that  the  property  was  homestead  and  the  court 
therefore  without  jurisdiction.  Bordages  v.  Higgins,  1  Texas  Civil  Appeals,  45, 
distinguished. 

4.— £vidence— Transaction  with  Decedent- Party  Disclaiming. 

Where  a  suit  for  land  was  brought  against  a  surviving  husband  and  the 
heirs  of  his  deceased  wife,  plaintiffs  claiming  under  a  mortgage  executed  by  the 
husband  alone,  who  filed  a  disclaimer  in  the  suit,  the  statute  inhibiting  parties 
to  a  suit  from  testifying  as  to  transactions  with  a  decedent  had  no  application, 
since  the  husband  was  no  longer  a  party,  and  plaintiffs'  cause  of  action  did  not 
arise  out  of  any  transaction  with  the  deceased  wife.    Bev.  Stats.,  art.  2502. 

5.— Same— Wife's  Separate  Property. 

In  such  an  action  the  heirs  were  entitled  to  prove  by  the  husband  that  the 
land  in  controversy,  the  title  to  which  stood  in  his  name  at  the  time  it  was 
mortgaged  by  him,  was  the  separate  property  of  the  wife,  paid  for  with  a  note 
which  he  gave  her  for  money  she  had  loaned  him,  and  that  plaintiffs  knew  of 
such  facts  before  the  execution  of  the  mortgage. 

Appeal  from  Madison.    Tried  below  before  Hon.  J.  M.  Smither. 

C.  E,  Ovstavus,  for  appellants. 

Ball,  Dean  £  Humphrey,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellees  against  the  appellants.  The  appellees 
claim  the  land  imder  a  sherifiPs  deed  executed  January  4,  1893,  and 
made  under  an  order  of  sale  issued  out  of  the  District  Court  of  Madison 
County  upon  a  judgment  rendered  by  said  court  on  October  17,  1892, 
in  favor  of  appellees  against  the  appellant  herein,  D.  A.  Barrett,  for  the 
sum  of  $96.36  and  cost  of  suit,  and  foreclosing  a  mortgage  lien  upon 
the  land  in  controversy.  This  mortgage  was  executed  by  D.  A.  Barrett 
in  the  lifetime  of  his  wife,  Mattie  J.  Barrett,  now  deceased,  who  did  not 
join  in  the  execution  of  said  mortgage.    Appellant  D.  A.  Barrett  dis- 
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claimed  in  this  suit  The  other  appellants  herein  are  the  children  and 
heirs  at  law  of  Mattie  J.  Barrett,  and  as  such  claim  the  land  in  con- 
troversy. 

The  suit  to  foreclose  the  mortgage  was  instituted  after  the  death  of 
Mattie  J.  Barrett,  and  her  heirs  were  not  made  parties  thereto.  D.  A. 
Barrett  filed  no  answer  in  said  suit  and  judgment  was  rendered  against 
him  by  default.  Among  other  defenses  set  up  by  the  defendants  in  the 
court  below,  they  pleaded  that  the  land  in  controversy  was  the  home- 
stead of  their  deceased  mother,  Mattie  J.  Barrett,  and  the  defendant  D. 
A.  Barrett  at  the  time  of  the  execution  of  the  mortgage,  and  is  now  the 
homestead  of  said  Barrett  and  these  defendants.  To  this  answer  appel- 
lees filed  the  following  exception:  "And  especially  excepting  to  that 
part  of  said  answer  wherein  defendants  seek  to  set  up  homestead  rights 
of  the  defendants  in  the  land  in  controversy  herein,  plaintiffs  say  the 
same  is  insufficient  for  this:  It  appears  from  the  allegations  in  said 
answer  in  the  same  paragraph  thereof  in  which  said  homestead  rights 
are  attempted  to  be  set  up  that  the  premises  in  controversy  were  sold 
imder  a  judgment  foreclosing  a  lien  thereon  against  the  defendant,  D. 
A.  Barrett,  and  plaintiffs  say  that  it  follows  from  said  allegations  that 
all  of  the  defendants  herein  are  concluded  and  precluded  from  setting 
up  any  homestead  rights  in  said  premises,  and  of  this  they  pray  judg- 
ment.'^ The  court  below  sustained  this  exception,  and  this  ruling  is  com- 
plained of  in  appellants'  first  assignment  of  error. 

It  seems  to  be  well  settled  that  in  all  suits  for  debt  against  a  commu- 
nity estate  upon  which  no  administration  is  pending  the  surviving  part- 
ner of  such  community  is  the  only  necessary  party  defendant,  and  a 
judgment  against  such  survivor  will  conclude  the  heirs  of  the  deceased 
partner  of  tiie  community.  The  right  of  the  survivor  of  the  community 
to  sell  or  mortgage  community  property  for  the  purpose  of  paying  com- 
munity debts  has  long  been  recognized  by  the  decisions  of  our  courts,  the 
rights  of  such  survivor  in  this  respect  being  the  same  as  the  rights  of  the 
survivor  of  an  ordinary  commercial  partnership.  It  is  also  settled  that 
a  sale  of  community  property  under  a  judgment  rendered  for  a  com- 
munity debt  against  the  survivor  will  pass  the  title  of  the  community 
to  the  purchaser  at  such  sale  just  as  effectually  as  if  the  sale  had  been 
voluntarily  made  by  the  survivor  in  satisfaction  of  the  debt.  The  heirs 
of  Mrs.  Barrett  had  no  homestead  rights  in  the  premises  except  such  as 
could  be  asserted  through  D.  A.  Barrett,  and  were  subservient  to  his. right 
to  abandon  such  homestead  or  to  sell  or  otherwise  dispose  of  same  for  the 
purpose  of  paying  the  debts  of  the  community.  Woodly  v.  Adams,  55 
Texas,  531;  Johnson  v.  Taylor,  43  Texas,  122;  Carter  v.  Conner,  60 
Texas,  52;  Grothaus  v.  De  Lopez,  57  Texas,  672. 

We  think  it  necessarily  follows  from  these  well  settled  principles  of 
the  law  that  the  judgment  against  D.  A.  Barrett  as  survivor  of  the 
community  establishing  the  validity  of  the  debt  and  lien  asserted  by  ap- 
pellees against  said  community  estate  was  conclusive  and  binding  upon 
the  heirs  of  Mrs.  Barrett.    It  can  not  be  doubted,  under  the  decisions 
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above  referred  to,  that  in  the  absence  of  fraud  or  collusion  on  the  part 
of  D.  A.  Barrett  and  the  appellees  in  obtaining  said  judgment  the  heirs 
of  Mrs.  Barrett  would  not  be  heard  to  question  in  this  suit  the  validity 
of  the  debt  sued  on,  and  it  seems  to  us  to  be  equally  clear  that  they  are 
now  precluded  from  questioning  the  validity  of  the  mortgage.  Upon 
first  blush  it  would  seem  that,  since  upon  the  death  of  Mrs.  Barrett 
the  title  to  her  property  at  once  vested  in  her  heirs,  no  lien  could  be 
established  against  said  property  by  a  judgment  rendered  in  a  suit  in 
which  the  owners  of  the  property  were  not  parties,  and  as  applied  gen- 
erally to  the  enforcement  of  liens  upon  property  this  contention  would  be 
absolutely  sound.  But  for  the  purpose  of  expediting  the  settlement  of 
claims  against  the  estates  of  deceased  persons,  and  of  protecting  such 
estates  from  expensive  litigation,  the  law  has  provided  by  statute  for 
the  administration  of  estates  by  persons  appointed  by  the  courts,  and 
the  lawful  acts  of  such  administrator  as  well  as  all  judgments  legally 
obtained  against  him  are  binding  upon  all  persons  interested  in  the 
estate.  The  survivor  of  the  community  can,  under  the  rules  of  law 
as  established  by  the  decisions  of  our  courts,  administer  upon  the  com- 
munity estate  by  applying  the  assets  of  sudi  estate  to  the  payment  of 
community  debts,  and  his  lawful  acts  as  such  administrator,  and  all 
judgments  obtained  against  him  as  such  establishing  debts  against  the 
community  estate  and  liens  against  the  community  property  in  his 
possession,  are  as  conclusive  against  the  heirs  as  if  done  by  or  obtained 
against  an  administrator  regularly  appointed  under  the  statute.  This 
rule  may  be  an  arbitrary  one,  but  it  seeme  to  be  a  settled  rule  of  decision 
in  this  State. 

Appellants  contend  that  under  the  case  of  Higgins  v.  Bordages  they 
should  be  permitted  to  show  that  the  lien  sought  to  be  enforced  in  the 
former  suit  brought  by  appellees  against  D.  A.  Barrett  was  a  lien  upon 
a  homestead  and  void,  and  therefore  the  court  was  without  jurisdiction 
to  render  any  judgment  in  the  case,  the  amount  in  controversy  being 
below  the  jurisdiction  of  the  court 

This  contention  finds  no  support  in  the  authority  cited.  In  the 
Bordages  case  the  petition  in  the  suit  in  which  the  judgment  was  ren- 
dered, which  the  Supreme  Court  declared  void  for  want  of  jurisdiction 
in  the  court  rendering  it,  disclosed  that  the  property  upon  which  the  lien 
was  sought  to  be  established  was  a  homestead.  The  want  of  jurisdiction 
being  disclosed  by  the  record  in  the  case,  the  court  held  the  judgment 
void.  There  is  nothing  in  this  decision  which  militates  against  the 
holding  that  the  judgment  in  the  foreclosure  suit  through  which  appel- 
lees claim  title  to  the  land  in  controversy  is  conclusive  against  appellants 
on  the  question  of  the  validity  of  both  the  debt  and  lien  therein  asserted 
and  established,  there  being  nothing  in  the  record  in  that  suit  showing 
that  the  court  was  without  jurisdiction  to  try  same.  We  are  of  opinion 
that  the  exceptions  to  appellants^  answer  were  properly  sustained  by 
the  court  below. 

The  only  issues  submitted  to  the  jury  on  the  trial  of  the  case  were,  was 
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the  land  in  controversy  the  separate  property  of  Mrs.  Barrett,  and  if  so 
did  the  appellees  have  notice  of  Mrs,  Barrett's  claim  prior  to  or  at  the 
time  of  the  execution  of  the  mortgage  by  D.  A.  Barrett,  who  held  the 
legal  title  to  the  land.  Upon  the  issue  as  to  whether  the  land  was  the 
separate  property  of  Mrs.  Barrett  appellants  offered  to  prove  by  D.  A. 
Barrett  tiiat  he  knew  of  his  own  knowledge  that  the  property  in  con- 
troversy was  paid  for  with  the  separate  means  of  Mrs.  Barrett ;  that  he 
paid  for  the  property  himself  witii  a  note  which  was  the  separate  prop- 
erty of  Mrs.  Barrett;  that  he  sold  some  land  belonging  to  his  wife  in 
Wharton  Coimty,  and  in  part  payment  therefor  received  two  notes  for 
$250  each  which  he  borrowed  from  his  wife,  and  that  he  afterwards  sold 
land  of  his  own  and  received  in  payment  therefor  a  note  for  $500,  which 
he  turned  over  to  his  wife  in  lieu  of  the  two  $250  notes  which  he  had 
borrowed  from  her,  and  that  the  land  in  controversy  was  purchased  with 
this  $500  note.  The  court  below  sustained  objections  to  this  testimony 
on  the  ground  that  the  witness  was  incompetent  to  testify  to  these  fact» 
under  article  2302  of  the  Revised  Statutes,  and  that  the  offered  testi- 
mony would  involve  a  legal  conclusion. 

This  ruling  of  the  trial  court  is  complained  of  by  appellants  in  their 
third  assignment  of  error.  This  assignment  must  be  sustained.  D.  A. 
Barrett  having  filed  a  disclaimer,  was  not  a  party  to  the  suit  when 
offered  as  a  witness,  and  it  would  seem  that  article  2302  has  no  applica- 
tion. Markham  v.  Carothers,  47  Texas,  21;  Eastham  v.  Roundtree^ 
56  Texas,  110 ;  Brittain  v.  Teschmacher,  31  S.  W.  Rep.,  242. 

But  conceding  for  the  sake  of  argument  that  the  disclaimer  would 
not  in  itself  remove  him  as  a  party  from  the  suit,  we  think  the  inhibition 
in  the  statute  does  not  apply  in  suits  of  this  character.  The  cause  of 
action  asserted  by  appellees  in  this  suit  does  not  arise  out  of  any  trans- 
action between  appellees  and  Mrs.  Barrett.  On  the  contrary  they  assert 
title  to  the  land  through  transaction  with  D.  A.  Barrett  alone,  claiming 
that  the  land  was  never  the  property  of  Mrs.  Barrett  The  article  of  the 
statute  referred  to  declares  that  "in  actions  by  or  against  executors, 
administrators,  or  guardians,  in  which  judgment  may  be  rendered 
for  or  against  them  as  such,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  called  to  testify  thereto  by  opposite  party,  and 
the  provision  of  this  article  shall  extend  to  and  include  all  actions  by  or 
against  the  heirs  or  legal  representatives  of  the  decedent  arising  out  of 
any  transaction  with  such  decedent.*' 

We  are  of  opinion  that  neither  the  letter  nor  the  spirit  of  this  statute 
can  be  invoked  in  this  case  against  the  offered  testimony  of  D.  A.  Barrett 
Harris  v.  Seinsheimer,  67  Texas,  356;  Wagner  v.  Isensee,  33  S.  W. 
Rep.,  155. 

There  is  no  merit  in  the  objection  that  the  offered  testimony  involved 
a  legal  conclusion.  As  set  out  in  the  bill  of  exceptions,  the  excluded 
testimony  was  of  material  facts  within  the  knowledge  of  witness  and 
involved  no  legal  conclusioiL 
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There  was  evidence  in  the  case  to  the  effect  that  appellees  were  notified 
prior  to  the  execution  of  the  mortgage  by  D.  A.  Barrett  that  the  land  was 
the  separate  property  of  Mrs  Barrett^  and  the  excluded  testimony  was 
therefore  most  material.* 

None  of  appellants'  remaining  assignments  present  any  reversible 
error  and  it  would  serve  no  useful  purpose  to  discuss  them  in  detail. 
For  the  error  of  the  trial  court  in  excluding  the  testimony  of  D.  A.  Bar- 
rett, before  discussed,  the  judgment  will  be  reversed  and  the  cause  re- 
manded, and  it  is  so  ordered. 

Reversed  and  remanded. 


Caroline  Cromer  v.  Mike  Sgitcovioh. 

Decided  February  20,  1902. 

New  Txial— Absence  of  Connael. 

Where  judgment  was  rendered  upon  an  ex  parte  trial,  a  motion  for  new 
trial  stating  that  defendant's  attorney  was  absent  because  engaged  in  the  courts' 
of  another  county  and  could  not  be  present  without  great  loss  to  himself  and 
injury  to  his  clients,  but  not  showing  that  defendant  did  not  know  of  his  ab- 
sence, or  relied  on  his  being  present,  is  not  sufficient,  although  disclosing  a  de-: 
fense  on  the  merits. 

Appeal  from  Qalveston.    Tried  below  before  Hon.  Wm.  H.  Stewart. 

H.  W.  Rhodes,  for  appellant. 

Maco  Stewart,  for  appellee. 

QARKETT,  Chibp  Justice. — The  judgment  of  the  court  below  was. 
rendered  upon  an  ex  parte  trial  in  the  absence  of  appellant  and  her  coun- 
sel in  the  District  Court  for  the  Tenth  Judicial  District  on  June  4, 1901^ 
against  the  appellant  in  a  suit  for  debt  and  foreclosure  of  a  lien  on  land. 
On  June  26,  1901,  the  appellant  filed  a  motion  for  a  new  trial  which 
was  substituted  and  amended  by  a  motion  filed  July  1,  1901.  The 
grounds  for  the  motion  w6re  the  unavoidable  absence  of  her  attorney 
and  a  meritorious  defense. 

It  appears  from  the  affidavit  of  the  attorney  that  he  was  absent  from 
the  county  of  Galveston  engaged  in  the  courts  of  another  county 
and  could  not  be  present  without  great  loss  to  himself  and  injustice 
to  his  client.  The  case  had  been  set  down  for  trial,  a  jury  demanded 
by  the  defendant,  and  notice  of  the  date  of  trial  published  in  the 
Galveston  News.  An  offer  to  go  to  trial  at  the  pending  term  was  made 
by  the  appellant.  The  defense  sworn  to  was  that  an  extension  of  the 
note  sued  on  had  been  made  on  pajnnent  of  the  interest  and  that  the 
suit  was  prematurely  brought,  and  for  that  reason  the  appellant  was  not 
liable  for  the  10  per  cent  attorney  fees  taxed  against  her  in  the  judg- 

Vol.  28  Civll—lS. 
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ment.  The  excuse  offered  for  the  absence  of  the  attorney  is  not.  suf- 
ficient. It  is  really  no  excuse;  and  it  does  not  even  appear  that  the  ap- 
pellant did  not  know  of  her  attomey^s  absence  and  that  he  could  not 
be  present^  or  that  she  relied  upon  his  being  present  when  the  case 
should  be  called  for  trial.  There  was  no  error  in  overruling  the  motion 
for  a  new  trial,  and  the  judgment  will  be  affirmed. 

Affirmed. 


Bering  Manufactueikg  Company  v.  J.  J.  H.  Peterson, 
Next  Friend. 

Decided  February  22,  1902. 

L^Kaster  and  Servant— Safe  Appliances— Charge. 

A  charge  is  erroneous  which  imposes  on  the  master  the  duty  of  fumlBhing 
the  servant  with  a  safe  place  to  worlc  and  safe  appliances,  instead  of  a  reason- 
ably safe  place  and  appliances. 

2.— Charge  of  Court. 

A  requested  charge  on  the  subject  of  assumed  risks  is  properly  refused 
where  that  subject  is  fully  covered  in  the  main  charge. 

8.— Master  and  Servant— Proximate  Cause— Negligence. 

In  order  to  warrant  a  finding  that  negligence  is  the  proximate  cause  of  an 
injury  it  shoiild  appear  that  the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligent  act,  and  that  it  ought  to  have  been  foreseen  by  the 
master, — not  necessarily  the  precise  actual  injury,  but  some  like  injury  likely 
to  result  therefrom, — and  it  is  not  necessary  that  the  exact  injury  complained 
of  must  have  been  foreseen  as  the  probable  result.  This  rule  held  properly  ap- 
plied by  the  court  in  a  case  where  an  employe  was  injured  by  the  breaking  of 
a  belt  on  machinery. 

4.— Same— Evidence. 

In  an  action  for  personal  injury  caused  by  the  breaking  of  a  machine  belt, 
evidence  by  a  witness,  who  was  an  experienced  man,  that  he  had  never  seen  a 
like  injury  inflicted  in  like  maimer,  was  correctly  excluded. 

5.— Same— Defective  Appliances— Issue— Evidence. 

Where  a  servant  was  injured  by  the  breaking  of  a  machine*  belt,  causing  a 
staple  that  fastened  it  to  be  driven  into  his  person,  and  the  issue  of  negligence 
involved  the  question  of  the  rottenness  of  the  belt  and  also  the  sufficiency  of 
the  staples  fastening  it,  it  was  error  for  the  court  to  exclude  evidence  offered 
by  the  master  to  show  that  the  staples  were  of  the  most  approved  character 
in  use. 

6. — Same— Minor— Medical  Bills. 

Where  a  minor's  action  for  personal  injuries  was  brought  by  his  father  as 
next  friend,  it  was  error  to  allow  as  part  of  the  damages  recovered  the  amount 
of  the  minor's  medical  bills  in  the  matter,  the  father  being  presumably  liable 
therefor  and  entitled  to  recover  them  in  his  own  right  from  defendant,  no  spe- 
cial facts  being  alleged  and  proven  such  as  would  render  the  master  liable  for 
such  bills  notwithstanding  the  minority. 

Appeal  from  Harris.    Tried  below  before  Hon.  Chas.  E.  Ashe. 

Baker,  Bolts,  Baker  <&  Lovett,  for  appellant. 

Brockman  &  Kahn  and  J.  7.  Meek,  for  appelleee. 
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GIJJj,  Associate  Justice. — This  suit  was  brought  by  J.  J.  H.  Peter- 
son, as  next  friend  of  the  minor  H.  J.  Peterson,  to  recover  of  the  Bering 
Manufacturing  Company,  appellant,  damages  for  personal  injuries  sus- 
tained by  the  minor  as  a  result  of  the  negligence  of  the  appellant.  The 
minor  was  alleged  to  have  been  in  the  employ  of  the.  appellant  company 
at  the  date  of  the  accident  complained  of,  and  the  injuries  are  alleged 
to  have  been  caused  by  the  breaking  of  a  belt  which  the  company  is 
charged  with  having  negligently  allowed  to  become  "old,  worn,  and 
rotten.  That  the  same  had  previous  to  said  date  frequently  broken, 
and  the  same  had  been  patched  and  spliced  and  put  together  with  copper 
or  brass  staples,  and  on  said  last  named  date  *  *  *  by  reason  of 
defendant's  negligence  the  belt  gave  way  and  separated,  and  the  end 
thereof  in  which  were  the  brass  and  copper  staples  was  violently  thrown 
against  said  minor,"  some  of  the  staples  being  driven  into  parts  of  his 
person,  whereby  he  is  alleged  to  have  been  seriously  and  permanently 
injured. 

The  appellant  answered  by  general  denial  and  pleas  of  assumed  risk 
and  negligence  of  a  fellow-servant.  A  trial  by  jury  resulted  in  a  verdict 
in  favor  of  appellee  for  $1500,  from  which  the  company  has  prosecuted 
this  appeal. 

The  accident  i6  shown  to  have  occurred  about  as  follows:  H.  J. 
Peterson,  a  minor  about  20  years  of  age,  was  an  employe  of  appellant, 
the  Bering  Manufacturing  Company.  The  latter  was  engaged  in  the 
manufacture  of  sash,  doors,  blinds,  etc.,  and  used  in  its  factory  machinery 
propelled  by  steam  power.  The  minor  had  been  at  work  for  appellant 
several  years  but  had  not  been  assigned  to  any  fixed  task.  On  the 
day  in  question  he  went  in  the  room  where  the  sash-raising  machine 
was  situated.  His  purpose  in  going  in  was  to  get  a  drink  of  water, 
the  drinking  water  being  in  that  room.  The  sash-raising  machine  was 
operated  by  a  belt  working  over  a  wheel  or  pulley.  While  the  minor 
was  standing  near  the  water,  drinking,  the  machinery  was  started  in 
motion,  the  belt  of  the  sash-raising  machine  broke,  and  one  end  of  it 
struck  the  minor,  injuring  him  as  alleged.  The  serious  injury  was  due 
to  the  fact  that  one  of  the  staples  with  which  the  ends  of  the  belt  were 
fastened  was  thrown  loose  from  the  belt  and  imbedded  in  the  testicles  of 
the  minor. 

There  was  a  conflict  in  the  testimony  as  to  whether  a  part  of  the  belt 
was  defective  and  the  staples  pulled  through  the  leather  causing  the 
staples  on  the  other  side  to  straighten,  or  whether  the  accident  was 
solely  due  to  the  breaking  or  straightening  of  the  staples.  The  evidence 
was  also  conflicting  as  to  the  negligence  of  the  company.  The  court 
submitted  to  the  jury  the  issues  as  made  by  the  pleading  and  the  evi- 
dence, and  the  judgment  is  assailed  mainly  for  alleged  errors  in  the  main 
charge  or  error  in  refusing  special  charges. 

Under  the  eighth,  ninth,  and  tenth  assignments  the  charge  of  the  court 
is  assailed  because,  in  charging  upon  the  duty  of  appellant  to  the  minor, 
the  jury  were  in  effect  instructed  that  it  was  the  duty  of  the  master 
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to  ei^ercise  ordinary  care  to  furnish  his  employe  a  safe  place  in  which 
to  work  and  safe  machinery  and  appliances  to  work  with.  It  is  con- 
tended that  the  charge  imposes  a  more  onerous  duty  than  the  law 
imposes. 

The  rule  as  generally  stated  is  that  a  master  has  discharged  his  duty 
to  his  servant  when  he  exercises  ordinary  care  to  furnish  him  a  reason- 
ably safe  place  to  work  and  reasonably  safe  appliances  to  work  with  and 
has  exercised  ordinary  care  to  maintain  them  in  a  reasonably  safe  con- 
dition. Railway  v.  McClain,  80  Texas,  87 ;  Railway  v.  Bell,  75  Texas, 
60;  Railway  v.  Oram,  49  Texas,  198;  Railway  v.  Gormley,  91  Texas,  393. 

It  has  also  been  held  error  to  charge  that  the  master  must  exercise 
ordinary  care  "to  furnish  safe  machinery,'*  etc.  Railway  v.  Wells,  81 
Texas,  685.  This  distinction  is  made.  Absolute  safety  is  not  only 
unattainable,  but  a  machine  though  safe  when  properly  operated  may  be 
exceedingly  dangerous  when  improperly  operated  by  a  careless  or  igno- 
rant employe.  Railway  v.  Wells,  supra.  While  the  rule  is  not  infre- 
quently loosely  stated,  as  given  in  the  charge  complained  of,  the  correct 
definition  of  the  master's  duty  is  as  stated  above.  The  assignments  are 
well  taken. 

We  do  not  mean  to  say,  however,  that  we  would  reverse  on  this  aoount^ 
because  the  error  is  not  maintained  throughout  the  charge,  but  in  sub- 
sequent portions  of  the  charge  and  in  a  special  charge  given  at  the 
request  of  defendant  the  correct  rule  is  given  in  applying  the  law  to  the 
facts.    We  pass  on  the  assignments  in  view  of  another  trial. 

By  the  eleventh  assignment  appellant  complains  because  of  the  refusal 
of  the  trial  court  to  give  a  requested  charge  on  the  subject  of  assumed 
risk.  We  think  the  question  fully  covered  in  the  main  charge  and  the 
requested  charge  was  properly  refused. 

The  fourth,  fifth,  sixth,  and  seventh  assignments  disclose  no  error* 
They  complain  of  the  charge  of  the  trial  court  on  the  question  of  proxi- 
mate cause.  On  that  issue  the  jury  were  instructed,  that  "in  order  to 
warrant  a  finding  that  negligence  ♦  ♦  ♦  is  the  proximate  cause 
of  an  injury  it  should  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligent  act  and  that  it  ought  to  have  been 
foreseen.  Not  necessarily  the  precise,  actual  injury,  but  some  like  injury 
likely  to  result  therefrom.''  This  was  the  law,  and  the  facts  called  for  no 
elaboration  of  the  rule.  Under  this,  if  the  injury  was  due  to  the  break- 
ing of  the  belt  and  the  belt  broke  as  a  result  of  defendant's  negligence^ 
then  plaintifE  might  recover  if  defendant  might  have  reasonably  fore- 
seen that  the  breaking  of  a  belt  would  likely  result  in  injury  to  by- 
standers or  employes  engaged  in  duty  about  the  machine.  It  would 
clearly  have  been  error  to  charge  as  requested  by  defendant  that  the 
exact  injury  complained  of  must  have  been  foreseen  as  the  probable  result 
of  the  broken  belt.  It  would  also  have  been  error  to  admit  the  proflfered 
proof  that  the  witness,  an  experienced  man,  had  not  in  all  his  experiences 
seen  a  like  injury  inflicted  in  like  manner.  He  testified  that  breaking 
belts  sometimes  injured  employes  and  that  the  best  staples  or  fasteners* 
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sometimes  broke.  In  such  case  the  fljring  pieces  of  broken  staples  put 
in  motion  by  the  rapidly  moving  belt  were  a  natural  consequence  of 
the  breaking  of  the  belt.  If  the  breaking  of  the  belt  was  due  to  the 
negligence  of  the  master  he  could  not  be  heard  to  defend  on  the  ground 
that  no  one  had  ever  before  been  injured  by  a  flying  staple.  We  do  not 
think  the  evidence  presented  the  issue  involved  in  the  requested  charge. 

By  the  second  and  third  assignments  appellant  assails  the  judgment  on 
the  ground  that  the  court  erred  in  excluding  the  proffered  testimony  of 
the  witness  Cload  to  the  effect  that  the  hook  which  struck  the  minor 
wtfs  the  kittd  in  general  use  among  millmen  and  generally  regarded  by 
them  as  the  best  mechanical  device  in  practical  use  for  fastening 
together  leather  belts,  and  of  the  witness  Hale  to  the  effect  that  the  hook 
which  struck  the  minor  was  in  general  use  among  millmen,  and  that 
more  hooks  of  this  kind  were  used  than  any  other  device  designed  for  the 
purpose 

Appellee  seeks  to  meet  the  assignments  with  the  proposition  that  the 
sufficiency  of  the  hooks  were  not  in  question,  and  that  his  only  ground 
of  recovery  was  the  rotten  belt.  This  is  not  a  fair  construction  of  the 
pleading,  nor  did  the  court  in  his  charge  limit  the  recovery  to  that 
ground.  The  charge  of  the  court  permitted  a  recovery  if  appellant  had 
been  negligent  in  any  of  the  respects  complained  of  in  the  petition,  and 
as  has  been  seen  the  petition  states  the  case  rather  broadly  and  specifi- 
cally mentions  the  character  of  fastenings  used. 

The  sufficiency  of  these  staples  or  fastenings  being  one  of  the  groimds 
of  liability,  and  there  being  evidence  that  they  broke  or  straightened, 
and  the  minor's  main  injury  being  due  to  a  broken  or  straightened  one, 
the  defendant  should  have  been  allowed  to  show  that  it  had  adopted  the 
most  approved  fasteners  in  practical. use. 

The  testimony  was  conflicting  as  to  whether  a  portion  of  the  fasteners 
pulled  through  the  leather,  breaking  or  straightening  the  others  by  the 
added  strain,  or  whether  some  broke  and  the  added  strain  tore  the  others 
through  the  leather.  The  law  required  of  appellant  no  more  than  that 
in  the  matter  of  fasteners  the  most  approved  should  be  used.  We  think 
the  court  committed  harmful  error  in  excluding  the  proffered  testimony. 

The  court  charged  the  jury  that  in  estimating  the  damages  they  might 
among  other  things  take  into  consideration  the  medical  bills  incurred  by 
the  minor  in  the  treatment  of  his  injuries.  This  is  assigned  as  error 
because  the  suit  is  for  the  minor  by  next  friend  and  not  by  the  father 
for  injury  to  the  son,  and  the  injured  person  being  a  minor,  the  father  is 
liable  for  the  necessary  medical  bills. 

The  expense  incurred  being  a  necessity  to  the  minor,  his  estate  would 
be  liable  if  the  father  failed  or  refused  to  pay  it.  But  the  primary 
responsibility  is  on  the  parent,  and  he  could  certainly  recover  it  in  his 
own  right  in  a  suit  against  the  appellant  if  shown  to  be  otherwise  liable. 

We  think,  therefore,  in  order  for  a  minor  to  recover  for  medical  bills 
incurred  he  should  allege  and  prove  such  special  facts  as  render  him 
liable  therefor  notwithstanding  his  minority.     He  could  not  recover  for 
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time  lost  without  showing  that  he  had  been  emancipated,  for  otherwise 
that  belonged  to  his  father.  With  that  right  goes  the  duiy  of  the  father 
to  supply  the  minor's  necessities.  The  burden  is  upon  the  minor  to  show 
that  the  medical  expenses  incurred  amount  to  legal  liabilities.  This  has 
not  been  done  in  this  case,  and  the  charge  of  the  court  presenting  the 
item  is  error. 

We  do  not  deem  it  necessary  to  notice  the  other  assignments,  as  they 
present  no  error.  For  those  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  refused. 


W.  T.  PiNKARD,  Administrator,  v.  P.  J.  Willis  et  al. 

Decided  February  22,  1902. 

1.— Conversion— AtUchment— Return  of  Goods. 

Where  an  administrator  sued  to  recover  the  value  of  certain  goods  of  the 
estate  which  defendants  had  levied  on  as  the  property  of  another,  an  answer 
showing  that  the  goods  had  been  returned  uninjured  to  the  duly  qualified  tem- 
porary administrator  of  the  estate  upon  his  demand  and  bond  therefor,  and  Uiat 
they  were  sold  under  order  of  the  court,  and  the  estate  got  the  benefit  of  the 
proceeds,  presents  a  sufficient  defense. 

fi. — ^Appeal — Findings  Below — Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts,  an  assignment  that  the  court  erred 
in  a  certain  holding  can  not  be  sustained  where  such  holding  is  sustained  by  the 
facts  as  found  by  the  court. 

Appeal  from  Cherokee.    Tried  below  before  Hon.  Tom  C.  Davis. 

Weeks  &  Fleager,  for  appellant. 

Thomas  B.  Greenwood  and  Willson  &  Wathins,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  W.  T.  Pinkard 
as  permanent  administrator  of  the  estate  of  E.  W.  Pinkard,  deceased, 
against  P.  J.  Willis  &  Bro.  and  John  B.  Reagan,  sheriflE  of  Cherokee 
County,  for  damages  for  the  conversion  by  defendants  of  a  stock  of  goods 
belonging  to  the  said  estate  which  were  levied  On  by  said  sheriiBE  as  the 
property  of  W.  T.  Pinkard. 

A  trial  resulted  in  favor  of  plaintiff  for  nominal  damages  only,  on 
the  theory  that  as  the  estate  got  the  benefit  of  the  goods  with  their  value 
undiminished  no  damage  was  shown.  From  this  judgment  the  admin- 
istrator has  appealed. 

There  is  no  statement  of  facts  in  the  record  but  the  trial  judge  filed 
conclusions  of  fact  and  law  which  are  as  follows : 

"1.  I  find  that  E.  W.  Pinkard  lived  in  the  town  of  Jacksonville, 
Texas,  in  the  year  1898,  and  that  he  died  on  the  26th  day  of  September, 
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1898,  and  that  at  the  time  of  his  death  he  owned  a  stock  of  goods, 
wares,  and  merchandise  of  the  value  of  $903.34. 

'*2.  That  on  the  27th  day  of  September,  1898,  John  B.  Eeagan,  as 
sheriff  of  Cherokee  County,  by  virtue  of  an  execution  to  him  directed, 
issued  out  of  the  District  Court  of  Galveston  Coimty,  Texas^  September 
26, 1898,  on  a  judgment  in  favor  of  P.  J.  Willis  &  Bro.,  a  finn  composed 
of  P.  J.  Willis,  E.  S.  Willis,  and  J.  Q.  Goldthwaite,  against  Pinkard  & 
Suggs,  a  firm  composed  of  W.  T.  Pinkard  and  L.  G.  Suggs,  for  the  sum 
of  $3061.09,  with  8  per  cent  interest  from  July  19,  1889,  and  $29.45 
cost  of  suit,  less  a  credit  October  1,  1889,  for  the  sum  of  $285.75,  seized 
and  took  into  his  possession  the  stock  of  goods  described  in  the  plaintiff^s 
petition  and  herein  sued  for  as  the  property  of  W.  T.  Pinkard,  one  of 
the  defendants  in  execution. 

**3.  That  at  the  time  of  the  levy  of  the  execution  as  above  found, 
the  said  stock  of  goods  so  levied  upon  by  the  said  John  B.  Beagan 
as  sheriff  as  the  property  of  W.  T.  Pinkard,  as  aforesaid,  was  not  the 
property  of  W.  T.  Pinkard,  but  was  the  property  of  E.  W.  Pinkard, 
deceased,  and  belonged  to  his  estate,  and  at  the  time  of  said  levy  was 
in  the  possession  of  J.  L.  Davis  and  F.  J.  Pinkard,  who  were  the  employes 
of  E.  W.  Pinkard,  and  at  that  time  had  charge  of  said  stock  of  goods 
for  said  estate,  and  that  the  value  of  said  goods  at  the  time  of  the  levy 
was  $903.34. 

"4.  That  on  the  28th  day  of  September,  1898,  W.  T.  Pinkard  was  by 
the  probate  court  of  Cherokee  County,  Texas,  after  application  made  by 
him,  appointed  temporary  administrator  of  E.  W.  Pinkard,  deceased, 
with  authority  only  to  take  charge  of  and  care  for  and  preserve  said 
stock  of  goods  until  Wednesday  of  the  first  week  of  the  October  term  of 
the  County  Court  of  Cherokee  County,  Texas,  and  that  on  the  said  28th 
day  of  September,  1898,  W.  T.  Pinkard  qualified  as  such  temporary 
administrator  by  filing  his  oath  and  bond. 

"6.  That  on  September  30,  1898,  W.  T.  Pinkard,  as  temporary 
administrator,  presented  to  John  B.  Beagan,  sheriff  as  aforesaid,  his 
claimant's  oath  and  bond  for  the  trial  of  the  rights  to  the  property  to 
said  goods  levied,  upon  as  aforesaid,  and  the  said  Beagan  thereupon,  by 
reason  of  said  claimant's  oath  and  bond,  delivered  said  property  thereto- 
fore levied  upon  to  the  said  W.  T.  Pinkard  as  temporary  administrator 
of  said  estate,  and  returned  said  claimant's  oath  and  bond  together  with 
a  copy  of  the  writ  of  execution  to  the  District  Court  of  Cherokee  Coimty, 
Texas. 

"6.  On  the  first  trial  of  the  case  of  the  trial  of  the  rights  of  property 
between  the  plaintiffs,  P.  J.  Willis  &  Bro.,  and  W.  T.  Pinkard,  tem- 
porary administrator  of  E.  W.  Pinkard,  this  court  gave  judgment 
against  P.  J.  Willis  &  Bro.  in  favor  of  W.  T.  Pinkard,  temporary  admin- 
istrator of  the  estate  of  E.  W.  Pinkard;  on  appeal  the  Court  of  Civil 
Appeals  held  that  the  temporary  administrator  had  no  power  or  authority 
under  the  law  to  file  a  claimant's  oath  and  bond,  and  was  not  a  party  to 
said  action,  and  on  a  second  trial  of  the  case  in  this  court  judgment  was 
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jrendered  against  W.  T.  Pinkard  in  his  individual  capacity,  and  his 
sureties  on  his  claim  bond,  in  favor  of  P.  J.  Willis  &  Bro.,  for  the  sum 
of  $796.05,  being  the  value  as  then  determined  of  the  stock  of  goods  with 
10  per  cent  damages  and  6  per  cent  interest  from  October  1, 1898,  and  on 
account  of  W.  T.  Pinkard  having  been  discharged  in  bankruptcy,  a 
perpetual  stay  of  execution  as  against  said  W.  T.  Pinkard  was  awarded 
by  said  judgment. 

'^7.  That  at  the  time  said  stock  of  goods  was  restored  to  W.  T.  Pink- 
ard, as  temporary  administrator,  the  same  was  worth  the  sum  of  $903.34, 
the  said  goods  not  having,  from  the  time  they  were  seized  under  said 
execution  to  the  time  they  were  so  restored,  deteriorated  in  value. 
.  **8.  There  was  no  action  taken  by  the  probate  court  at  the  October 
term  continuing  the  temporary  administration  or  appointing  a  perma- 
nent one,  but  afterwards  on  November  22d,  in  vacation,  the  order  of  the 
probate  court  recites  that  a  report  was  made  by  W.  T.  Pinkard  and  an 
inventory  of  the  goods  attached  to  the  report,  and  on  the  25th  an  order 
was  entered  in  vacation  ordering  the  temporary  administrator  to  sell  the 
goods. 

^'Conclusions  of  Law. — 1.  That  the  levying  of  the  execution  on  the 
property  of  E.  W.  Pinkard  was  wrongful. 

"2.  That  the  estate  of  E.  W.  Pinkard  was  entitled  as  damages  to 
whatever  amoimt  they  had  to  pay  to  recover  the  goods,  or  the  value 
of  the  goods,  in  case  they  failed  to  recover  them. 

*'3.  I  find,  as  a  mixed  question  of  fact  and  of  law,  that  John  B. 
Beagan,  one  of  the  defendants,  and  as  sheriff  of  Cherokee  Coimty,  took 
possession  of  the  goods  which  was  the  property  of  E.  W.  Pinkard's  estate 
on  the  27th  day  of  September,  1898,  by  virtue  of  an  execution  in  favor 
of  P.  J.  Willis  &  Bro.,  a  firm  composed  of  P.  J.  Willis,  B.  S.  Willis,  and 
J.  6.  Qoldthwaite,  against  Pinkard  &  Suggs,  and  that  he  held  the  prop- 
erty until  the  30th  of  September,  1898,  in  all  three  days,  when  he 
delivered  the  same  to  W.  T.  Pinkard  as  the  temporary  administrator 
of  E.  W.  Pinkard,  and  that  the  plaintiff  is  entitled  to  any  deterioration 
in  the  value  of  the  goods  while  so  held,  and  whatsoever  cost  might  have 
been  reasonably  expended  in  getting  them. 

"4.  The  pleading  and  evidence  in  the  case  failing  to  show  any 
expenses  incurred  in  getting  possession  of  the  goods  by  the  administrator, 
and  the  evidence  failing  to  show  any  diminution  in  the  value  of  the 
goods  at  the  time  they  were  reacquired,  it  is  the  judgment  of  the  court 
that  the  plaintiff  is  only  entitled  to  nominal  damages,  which  is  assessed 
as  the  sum  of  $5  against  all  the  defendants.'^ 

Prom  this  it  appears  that  by  procurement  of  P.  J.  Willis  &  Bro.  the 
sheriff  wrongfully  levied  upon  the  goods  of  the  estate.  These  goods  were 
returned  to  the  estate  uninjured  within  three  days,  and  were  afterwards 
inventoried  and  sold  as  a  part  of  the  estate.  The  first  error  assigned  is 
that  the  court  erred  in  overruling  the  appellant's  special  exception  to 
the  part  of  the  answer  of  defendants  which  set  up  the  fact  that  the  estate 


IQOiB.^  PiNKARD,  Administrator,  v.  Willis.  201 

had  received  the  goods  imiBJured  and  that  they  had  been  appropriated 
to  the  benefit  of  the  estate. 

The  answer  of  appellees  P.  J.  Willis  &  Bro.  consisted  of  general  denial, 
a  special  denial  of  the  allegation  that  the  goods  were  ever  the  property  of 
E.  W.  Pinkard,  deceased.  Further,  that  should  it  be  found  that  the 
goods  were  in  fact  the  property  of  the  estate,  then  they  allege  that  the 
estate  has  suffered  no  damage,  because  the  goods  were  returned  to  W.  T. 
Pinkard,  temporary  administrator  of  the  estate,  were  inventoried  and 
sold  as  a  part  of  the  estate,  and  the  estate  got  the  benefit  of  the  proceeds. 
The  sherijBf  answered  to  the  same  effect  and  each  averred  that  the  estate 
had  suffered  no  damage. 

Appellant  contends  that  the  part  of  the  answer  complained  of  amounts 
to  a  plea  of  res  adjudicata  which  ought  not  to  be  heard  in  this  case.  The 
judgments  in  Willis  &  Bro.  v.  Pinkard,  52  Southwestern  Eeporter,  626, 
and  Pinkard  v.  Willis,  67  Southwestern  Reporter,  891,  are  not  available 
as  a  defense  to  this  suit  In  the  case  first  cited  Pinkard,  asuming  to  act 
as  temporary  administrator  of  the  estate  of  E.  W.  Pinkard,  deceased, 
undertook  to  recover  these  goods  which  had  been  taken  under  the  levy 
complained  of  in  this  case.  He  filed  claimant's  oath  and  bond  under 
which  the  sheriff  surrendered  the  goods.  Judgment  was  rendered  in 
favor  of  the  estate  in  the  court  below.  This  judgment  was  reversed  on 
appeal  because  W.  T.  Pinkard  had  no  authority  as  temporary  admin- 
istrator to  sue  for  the  goods.  This  holding  practically  settled  the  case^ 
and  judgment  was  finally  rendered  against  W.  T.  Pinkard  and  the 
sureties  on  his  claim  bond.  In  that  contest  it  was  plain  that  because  of 
want  of  authority  in  W.  T.  Pinkard  to  maintain  the  suit  a  judgment  in 
his  favor  or  against  him  would  not  be  a  bar  to  a  suit  brought  by  a  duly 
authorized  representative  of  the  estate  for  damages  for  the  taking  of 
the  goods.  It  was  then  and  is  now  equally  plain  that  the  mere  act  of 
turning  the  goods  over  to  W.  T.  Pinkard  either  as  an  individual  or 
assuming  without  authority  to  act  for  the  estate  would  not  bar  the  claim 
upon  which  this  suit  is  founded. 

But  the  answer  against  which  the  exception  is  urged  contains  more. 
It  contains  allegations  that  the  estate  received  the  goods  uninjured,  and 
that  they  were  sold  under  orders  of  the  court  and  the  estate  got  the 
benefit  of  the  proceeds.  W.  T.  Pinkard  recovered  possession  of  the  goods 
as  an  individual  in  the  absence  of  authority  to  act  for  the  estate.  As 
against  both  him  and  the  appellees  the  estate  had  the  right  to  them 
and  to  take  them  into  possession.  That  a  recovery  for  actual  damages 
must  be  limited  to  the  damage  suffered  is  axiomatic.  The  allegation  is 
that  the  estate,  having  received  and  appropriated  the  goods  without 
deterioration  or  cost,  is  not  damaged.  If  this  allegation  is  true  it  is  a 
defense.  W.  T.  Pinkard  as  an  individual  is  not  a  party  to  this  suit  nor 
are  hie  individual  interests  involved.  We  can  not  go  outside  the  record 
to  protect  him.     The  court  did  not  err  in  overruling  the  exception. 

The  second  assignment  is  that  the  court  erred  in  holding  that  the 
goods  wrongfully  levied  on  were  afterwards  returned  to  the  estate.    In 
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rendered  against  W.  T.  Pinkard  in  his  individual  capacity,  and  his 
sureties  on  his  claim  bond,  in  favor  of  P.  J.  Willis  &  Bro.,  for  the  sum 
of  $796.05,  being  the  value  as  then  detennined  of  the  stock  of  goods  with 
10  per  cent  damages  and  6  per  cent  interest  from  October  1, 1898,  and  on 
account  of  W.  T.  Pinkard  having  been  discharged  in  bankruptcy,  a 
perpetual  stay  of  execution  as  against  said  W.  T.  Pinkard  was  awarded 
by  said  judgment. 

"7.  That  at  the  time  said  stock  of  goods  was  restored  to  W.  T.  Pink- 
ard, as  temporary  administrator,  the  same  was  worth  the  sum  of  $903.34, 
the  said  goods  not  having,  from  the  time  they  were  seized  under  said 
execution  to  the  time  they  were  so  restored,  deteriorated  in  value. 

^^8.  There  was  no  action  taken  by  the  probate  court  at  the  October 
term  continuing  the  temporary  administration  or  appointing  a  perma- 
nent one,  but  afterwards  on  November  22d,  in  vacation,  the  order  of  the 
probate  court  recites  that  a  report  was  made  by  W.  T.  Pinkard  and  an 
inventory  of  the  goods  attached  to  the  report,  and  on  the  25th  an  order 
was  entered  in  vacation  ordering  the  temporary  administrator  to  sell  the 
goods. 

"Conclusions  of  Law. — 1.  That  the  levying  of  the  execution  on  the 
property  of  E.  W.  Pinkard  was  wrongful. 

"2.  That  the  estate  of  E.  W.  Pinkard  was  entitled  as  damages  to 
whatever  amount  they  had  to  pay  to  recover  the  goods,  or  the  value 
of  the  goods,  in  case  they  failed  to  recover  them. 

"3.  I  find,  as  a  mixed  question  of  fact  and  of  law,  that  John  B. 
Jleagan,  one  of  the  defendants,  and  as  sheriff  of  Cherokee  County,  took 
possession  of  the  goods  which  was  the  property  of  E.  W.  Pinkard's  estate 
on  the  27th  day  of  September,  1898,  by  virtue  of  an  execution  in  favor 
of  P.  J.  Willis  &  Bro.,  a  firm  composed  of  P.  J.  Willis,  E.  S.  Willis,  and 
J.  G.  Goldthwaite,  against  Pinkard  &  Suggs,  and  that  he  held  the  prop- 
erty imtil  the  30th  of  September,  1898,  in  all  three  days,  when  he 
delivered  the  same  to  W.  T.  Pinkard  as  the  temporary  administrator 
of  E.  W.  Pinkard,  and  that  the  plaintiff  is  entitled  to  any  deterioration 
in  the  value  of  the  goods  while  so  held,  and  whatsoever  cost  might  have 
been  reasonably  expended  in  getting  them. 

"4.  The  pleading  and  evidence  in  the  case  failing  to  show  any 
expenses  incurred  in  getting  possession  of  the  goods  by  the  administrator, 
and  the  evidence  failing  to  show  any  diminution  in  the  value  of  the 
goods  at  the  time  they  were  reacquired,  it  is  the  judgment  of  the  court 
that  the  plaintiff  is  only  entitled  to  nominal  damages,  which  is  assessed 
as  the  simi  of  $5  against  all  the  defendants.^' 

Prom  this  it  appears  that  by  procurement  of  P.  J.  Willis  &  Bro.  the 
sheriff  wrongfully  levied  upon  the  goods  of  the  estate.  These  goods  were 
returned  to  the  estate  iminjured  within  three  days,  and  were  afterwards 
inventoried  and  sold  as  a  part  of  the  estate.  The  first  error  assigned  is 
that  the  court  erred  in  overruling  the  appellant's  special  exception  to 
the  part  of  the  answer  of  defendants  which  set  up  the  fact  that  the  estate 
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had  received  the  goods  uninjured  and  that  they  had  been  appropriated 
to  the  benefit  of  the  estate. 

The  answer  of  appellees  P.  J.  Willis  &  Bro.  consisted  of  general  denial, 
a  special  denial  of  the  allegation  that  the  goods  were  ever  the  property  of 
E.  W.  Pinkard,  deceased.  Further,  that  should  it  be  found  that  the 
goods  were  in  fact  the  property  of  the  estate,  then  they  allege  that  the 
estate  has  suffered  no  damage,  because  the  goods  were  returned  to  W.  T. 
Pinkard,  temporary  administrator  of  the  estate,  were  inventoried  and 
sold  as  a  part  of  the  estate,  and  the  estate  got  the  benefit  of  the  proceeds. 
The  sheriff  answered  to  the  same  effect  and  each  averred  that  the  estate 
had  suffered  no  damage. 

Appellant  contends  that  the  part  of  the  answer  complained  of  amounts 
to  a  plea  of  res  adjudicata  which  ought  not  to  be  heard  in  this  case.  The 
judgments  in  Willis  &  Bro.  v.  Pinkard,  52  Southwestern  Eeporter,  626, 
and  Pinkard  v.  Willis,  57  Southwestern  Reporter,  891,  are  not  available 
as  a  defense  to  this  suit  In  the  case  first  cited  Pinkard,  asuming  to  act 
as  temporary  administrator  of  the  estate  of  E.  W.  Pinkard,  deceased, 
undertook  to  recover  these  goods  which  had  been  taken  imder  the  levy 
complained  of  in  this  case.  He  filed  claimant's  oath  and  bond  under 
which  the  sheriff  surrendered  the  goods.  Judgment  was  rendered  in 
favor  of  the  estate  in  the  court  betow.  This  judgment  was  reversed  on 
appeal  because  W.  T.  Pinkard  had  no  authority  as  temporary  admin- 
istrator to  sue  for  the  goods.  This  holding  practically  settled  the  case, 
and  judgment  was  finally  rendered  against  W.  T.  Pinkard  and  the 
sureties  on  his  claim  bond.  In  that  contest  it  was  plain  that  because  of 
want  of  authority  in  W.  T.  Pinkard  to  maintain  the  suit  a  judgment  in 
his  favor  or  against  him  would  not  be  a  bar  to  a  suit  brought  by  a  duly 
authorized  representative  of  the  estate  for  damages  for  the  taking  of 
the  goods.  It  was  then  and  is  now  equally  plain  that  the  mere  act  of 
turning  the  goods  over  to  W.  T.  Pinkard  either  as  an  individual  or 
assuming  without  authority  to  act  for  the  estate  would  not  bar  the  claim 
upon  which  this  suit  is  founded. 

But  the  answer  against  which  the  exception  is  urged  contains  more. 
It  contains  allegations  that  the  estate  received  the  goods  uninjured,  and 
that  they  were  sold  under  orders  of  the  court  and  the  estate  got  the 
benefit  of  the  proceeds.  W.  T.  Pinkard  recovered  possession  of  the  goods 
as  an  individual  in  the  absence  of  authority  to  act  for  the  estate.  As 
against  both  him  and  the  appellees  the  estate  had  the  right  to  them 
and  to  take  them  into  possession.  That  a  recovery  for  actual  damages 
must  be  limited  to  the  damage  suffered  is  axiomatic.  The  allegation  is 
that  the  estate,  having  received  and  appropriated  the  goods  without 
deterioration  or  cost,  is  not  damaged.  If  this  allegation  is  true  it  is  a 
defense.  W.  T.  Pinkard  as  an  individual  is  not  a  party  to  this  suit  nor 
are  his  individual  interests  involved.  We  can  not  go  outside  the  record 
to  protect  him.     The  court  did  not  err  in  overruling  the  exception. 

The  second  assignment  is  that  the  court  erred  in  holding  that  the 
goods  wrongfully  levied  on  were  afterwards  returned  to  the  estate.    In 
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the  absence  of  a  statement  of  facts  we  can  not  tell  whether  this  be  true 
or  not.  It  is  undoubtedly  true  that  the  sheriiBE  promptly  retained  the 
goods  to  W.  T.  Pinkard  in  exchange  for  the  claimant's  bond.  But  as 
said  before,  that  is  not  enough  to  bar  this  action.  Pinkard  may  have 
chosen  to  keep  the  goods  and  return  them  to  the  officer  in  satisfaction  of 
the  bond  when  the  suit  went  against  him.  He  may  have  chosen  to 
convert  them  into  money  and  may  have  used  the  money  in  satisfaction  of 
the  judgment  on  the  claimant's  bond.  In  either  case  they  would  have 
been  lost  to  the  estate,  and  had  this  been  shown  a  judgment  in  favor  of 
the  estate  in  this  case  would  have  been  inevitable.  But  the  court  has 
found  that  the  estate  actually  got  the  goods  which  were  disposed  of 
under  orders  of  the  probate  court,  and  that  they  were  recovered  to  the 
estate  without  cost.  In  the  absence  of  a  statement  of  facts  the  finding 
must  be  taken  as  true,  and  if  it  is  true  the  estate  has  suffered  only  nom- 
inal damages  for  which  it  has  recovered  judgment.  The  estate  can  not 
have  the  goods  and  judgment  for  their  value,  too. 

If  W.  T.  Pinkard  has  actually  refused  to  account  to  the  estate  for  the 
goods  taken  by  him  under  the  claimant's  bond  it  should  have  been  made 
to  appear.  If  the  estate  is  in  fact  uninjured  the  judgment  is  right. 
This  suit  can  not  be  maintained  in  behalf  of  the  estate  merely  to  recoup 
the  individual  loss  of  W.  T.  Pinkard.  Whatever  may  be  his  rights  they 
can  not  be  asserted  in  this  suit. 

The  findings  of  the  trial  judge  support  the  judgment,  and  no  error 
being  made  to  appear  the  judgment  is  affirmed. 

AfiirrMdm 

Writ  of  error  refused. 


B.  S.  Fitzgerald  v.  John  P.  Compton. 

Decided  February  24,  19C2. 

1.— Judgment  by  Default— Setting  Aside— Newly  Discovered  Evidence. 

Where  there  has  been  a  judgment  by  default  in  an  action  foreclosing  a  ven- 
dor's lien  on  land,  a  motion  to  set  aside  the  Judgment  because  of  the  diBcovery 
of  evidence  showing  a  defect  of  title  is  in  effect  a  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  must  be  tested  by  the  rules  applicable 
to  such  motions. 

2.— Same— New  TrlaL 

To  warrant  a  new  trial  on  the  ground  of  newly  discovered  evidence  it  must 
appear  that  the  evidence  is  such  as  would  likely  change  the  result  upon  another 
trial,  and  that  the  applicant  could  not,  by  the  use  of  ordinary  diligence,  have 
discovered  it  before  iiie  rendition  of  the  judgment. 

8.— Same— Warranty— Outstanding  Title. 

Where  plaintiff  conveyed  by  general  warranty,  which  is  not  a  warranty 
against  clouds  on  title,  a  judgment  by  default  foreclosing  his  vendor's  lien  will 
not  be  set  aside  on  newly  discovered  evidence  by  defendimt  showing  merely  the 
existence  of  adverse  deeds  prior  to  the  last  deed  in  plaintiff's  chain  of  title, 
where  it  also  appears  that  plaintiff  has  a  complete  chain  of  title  from  the  orig- 
inaJ  grantee,  and  no  possession  is  shown  under  such  adverse  deeds,  since  no  su- 
perior outstanding  title  is  shown  in  such  case. 
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4.— Appeal— Damaget  for  Delay. 

Appellants'  motion  below  to  set  aside  the  judgment  is  held  not  so  wholly 
without  merit  as  to  justify  the  conclusion  that  this  appeal  was  taken  only  for 
delay,  and  that  the  affirmance  should  for  that  reason  be  with  10  per  cent  dam- 
ages. 

Appeal  from  Harris.    Tried  below  before  Hon.  Charles  E.  Ashe. 
Baker,  Botts,  Baker  &  Loveii,  for  appellant. 

PLEASANTS,  Associate  Justice. — This  suit  was  instituted  by 
appellee  to  recover  the  amount  due  upon  a  note  for  $500,  executed  by 
appellants,  and  to  foreclose  a  vendor's  Uen  upon  a  tract  of  113  7-10  acres 
of  land  conveyed  by  appellee  to  the  appellant,  Mrs.  H.  L.  Fitzgerald, 
the  note  having  been  executed  in  part  payment  of  the  purchase  money 
for  said  land.  On  Jime  4,  1901,  the  cause  being  regularly  called  for 
trial  in  the  court  below,  the  appellants  though  duly  cited  failed  to  appear 
and  answer  therein,  and  judgment  by  default  was  accordingly  rendered 
against  them  for  the  amount  found  due  upon  the  note  and  foreclosing 
the  vendor's  lien.  On  July  11,  1901,  appellants  filed  a  motion  to  set 
aside  the  judgment  by  default  rendered  on  Jime  4,  and  for  new  trial. 
This  appeal  is  from  the  judgment  of  the  court  below  overruling  said 
motion,  the  only  error  assigned  being  predicated  upon  the  action  of  the 
court  in  refusing  to  grant  appellants  a  new  trial.  The  groimds  upon 
which  the  new  trial  was  asked  as  set  out  in  said  motion  are,  in  substance, 
that  since  the  rendition  of  the  judgment  by  default  the  appellants  have 
discovered  that  there  is  a  conflict  between  the  113  7-10  acres  tract  sold 
Mrs.  Fitzgerald  by  appellee  and  two  other  tracts  on  the  same  original 
survey,  and  the  deeds  to  said  two  tracts  being  prior  to  the  deed  from 
appellee  to  Mrs.  Fitzgerald  and  the  deed  to  appellee  from  his  immediate 
vendor  for  said  113  7-10  acres  tract,  the  superior  title  to  that  portion  of 
said  tract  covered  by  such  conflict  was  not  in  appellee  at  the  time  he 
conveyed  the  land  to  Mrs  Fitzgerald  by  his  deed  of  general  warranty, 
and  that  to  the  extent  of  such  conflict  there  is  a  failure  of  title  to  said 
land  and  a  consequent  failure  of  consideration  for  said  note. 

It  is  further  alleged  in  said  motion  that  at  the  time  of  the  purchase 
of  the  land  by  Mrs.  Fitzgerald  appellee  furnished  her  with  an  abstract 
of  title  which  he  represented  was  a  full  and  complete  abstract  of  the 
title  to  the  land;  that  appellants,  relying  upon  said  representation, 
accepted  said  abstract  as  complete,  and  having  procured  an  attorney  to 
examine  same,  upon  the  assurance  of  their  said  attorney  that  said 
abstract  showed  a  good  title  to  the  land  in  appellee,  purchased  same  and 
executed  the  note  sued  on  in  part  payment  of  the  purchase  money;  that 
said  abstract  did  not  contain  the  deeds  showing  the  conflict  between 
the  tract  sold  them  by  the  appellee  and  the  other  tracts  before  mentioned, 
and  appellants  were  not  aware  of  the  existence  of  such  conflict  until 
after  the  rendition  of  the  judgment  of  Jime  4,  1901 ;  that  believing  they 
had  no  defense  to  this  suit,  and  not  wishing  to  delay  appellee  in  the  col- 
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lection  of  his  debt^  they  filed  no  answer  herein  and  allowed  judgment  to 
be  rendered  against  them  by  default;  that  after  said  judgment  was  ren- 
dered they  contracted  to  sell  said  land  in  order  to  raise  the  money  to  pay 
off  appellee^s  indebtedness,  and  in  effecting  such  sale  they  procured  an 
abstract  of  title  made  by  the  Houston  Abstract  Company,  which  abstract 
disclosed  the  conflict  before  mentioned  and  conveyed  to  appellants  the 
first  intimation  they  ever  had  of  the  existence  of  such  conflict. 

The  motion  further  alleges  that  the  purchase  price  of  said  land  was 
$9500,  all  of  which  has  been  paid  by  appellants  except  the  note  for  $500 
involved  in  this  suit ;  that  the  conflict  between  this  land  and  the  two  said 
older  surveys  covers  about  63  acres,  worth  $4000,  and  that  it  would  be 
unjust  and  inequitable  to  allow  appellee  to  recover  said  sum  of  $500 
from  appellants  when  he  is  indebted  to  them  in  the  sum  of  $4000  by 
reason  of  the  failure  of  title  to  the  land  covered  by  such  conflict;  that 
the  existence  of  such  conflict  caused  the  person  to  whom  appellants  had 
contracted  to  sell  the  land  to  refuse  to  complete  the  purchase  of  same, 
and  even  if  the  title  to  a  portion  of  said  land  has  not  failed,  said  apparent 
conflict  casts  a  cloud  upon  appellants'  title  which  appellee  ought  in 
-equil^  to  be  required  to  remove  before  appellants  are  compelled  to  pay  the 
balance  of  said  purchase  money.  The  facts  set  out  in  this  motion  are 
sworn  to  by  the  appellant,  B.  S.  Fitzgerald,  and  the  motion  is  further 
supported  by  the  aflBdavit  of  John  H.  Euby,  manager  of  the  Houston 
Abstract  Company,  to  the  effect  that  the  deed  records  of  Harris  Coimty 
show  deed  from  A.  M.  Menard  to  August  Seureau,  of  date  October 
18,  1883,  and  a  deed  from  Bitson  Morris  to  Willis  Dudley,  of  date 
October  25,  1847,  both  of  which  deeds  describe  by  their  field  notes  land 
included  within  the  field  notes  to  the  land  conveyed  by  appellee  to  Mrs. 
Fitzgerald,  and  that  the  field  notes  in  the  deed  from  appellee  to  Mrs. 
Fitzgerald  appear  for  the  first  time  in  a  deed  from  W.  P.  Hamblen  to 
appellee,  of  date  August  4,  1894. 

Appellee  filed  a  counter  affidavit  in  which  he  denies  that  any  conflict 
-^ste  as  claimed  by  appellants,  and  says  that  the  land  conveyed  by  him 
to  Mrs.  Fitzgerald  is  a  part  of  the  Bitson  Morris  original  survey  and  a 
part  of  the  first  tract  conveyed  by  said  Morris  out  of  said  survey,  and  any 
subsequent  conveyance  by  said  Morris  is  subject  to  the  superior  title  held 
by  appellants;  and  further,  that  no  one  is  in  possession  of  any  part  of 
the  land  conveyed  by  him  ta  appellants  or  is  claiming  any  part  of  same. 

The  motion  to  set  aside  the  judgment  by  default  filed  by  appellants  is 
in  effect  a  motion*  for  a  new  trial  on  the  grounds  of  newly  discovered 
evidence,  and  the  action  of  the  court  below  in  overruling  said  motion 
must  be  tested  by  the  well  settled  rules  applied  by  our  courts  in  passing 
upon  the  sufficiency  of  motions  of  this  kind,  and  the  further  rule  that 
«uch  motions  are  addressed  to  the  discretion  of  the  trial  court,  and  unless 
the  record  in  the  particular  case  clearly  shows  that  there  has  been  an 
abuse  of  discretion  the  judgment  of  the  trial  court  will  not  be  disturbed 
on  appeal.  To  entitle  a  litigant  to  a  new  trial  on  the  ground  of  newly 
-discovered  evidence  it  must  appear,  first,  that  the  newly  discovered 
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evidence  is  of  such  material  character  as  wotQd  likely  change  the  result 
upon  another  trial  of  the  case ;  and  second^  that  the  applicant  could  not 
by  the  use  of  ordinary  diligence  have  discovered  such  evidence  prior  to 
the  rendition  of  the  judgment  sought  to  be  set  aside.  Hatchett  v.  Con- 
ner, 30  Texas,  104;  Luke  v.  City  of  El  Paso,  1  Texas  Ct.  Rep.,  475; 
Michell  V.  Bass,  26  Texas,  377;  Ellis  v.  Harrison,  52  S.  W.  Rep.,  661; 
Gonzales  v.  Adoue,  66  S.  W.  Rep.,  643 ;  Smith  v.  Seymour,  1  Texas  Ct. 
Rep.,  145. 

Applying  these  rules  to  the  case  before  us,  we  can  not  say  that  the 
trial  court  abused  his  discretion  in  refusing  to  grant  appellants  a  new 
triaL  The  existence  of  a  cloud  upon  appellants'  title  by  reason  of  a 
conflict  in  the  field  notes  of  appellants'  land  and  adjoining  surveys  would 
be  no  defense  to  appellee's  suit,  for  the  reason  that  the  covenant  of  general 
warranty  is  not  a  warranty  against  clouds  upon  the  title,  and  appellee 
would  only  be  liable  upon  said  warranty  in  event  of  a  failure  of  title  to 
the  land.  While  it  was  not  required  of  appellants  to  show  an  actual 
ouster  from  possession  of  the  land,  they  must  show  what  is  equivalent 
thereto,  viz.,  an  outstanding  superior  title.  The  affidavits  filed  by  appel- 
lants in  support  of  their  motion  do  not  show  such  superior  outstanding 
title.  These  affidavits  merely  show  that  the  deeds  to  the  two  tracts  in 
conflict  with  appellants'  land  were  executed  prior  to  the  deed  from 
appellee  to  appellants  and  the  deed  to  appellee  from  his  immediate 
vendor,  and  fail  to  show  that  appellee's  vendor  did  not  have  the  superior 
title  to  the  land  under  deeds  executed  prior  to  the  deeds  mentioned  in 
the  affidavits.  It  is  true  the  evidenc  neect  show  only  prima  facie  a 
superior  outstanding  title  to  render  it  sufficiently  material  to  have 
entitled  appellants  to  a  new  trial,  conceding  that  they  were  not  negligent 
in  failing  to  sooner  discover  such  evidence,  but  such  prima  facie  showing 
is  not  made  by  the  affidavits  in  this  case. 

A  superior  outstanding  title  is  not  established,  prima  facie,  by  showing 
the  existence  of  deeds  to  the  land  executed  prior  to  the  last  deed  in 
appellee's  chaim  of  title,  no  adverse  possession  of  the  land  having  been 
shown,  but  to  establish  prima  facie  such  outstanding  title  the  deeds  con- 
veying such  title  must  be  shown  to  have  been  executed  and  recorded 
prior  to  the  inception  of  appellee's  title,  that  is,  to  the  first  deed  in  his 
chain  of  title.  Not  only  do  the  affidavits  filed  by  appellants  fail  to 
show  this,  but  appellee  has  filed  a  counter  affidavit  which  was  not  con- 
troverted by  appellant,  to  th^  effect  that  he  holds  title  to  the  land  under 
conveyance  from  the  original  grantee  executed  prior  to  the  deeds  men- 
tioned in  the  affidavits  filed  by  appellants.  Upon  this  state  of  the  record 
we  are  of  opinion  that  the  alleged  newly  discovered  evidence  was  not  of 
such  material  character  as  could  have  changed  the  result  upon  another 
trial  of  this  case,  and  the  trial  court  did  not  err  in  refusing  appellants' 
motion.  It  is  unnecessary  to  discuss  the  question  as  to  whether  appel- 
lants showed  sufficient  diligence  in  discovering  this  evidence  to  have 
entitled  them  to  a  new  trial  had  such  evidence  been  material,  but  it  may 
well  be  doubted  whether  the  motion  is  sufficient  in  this  respect 
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Appellee  has  filed  a  motion  in  this  court  suggesting  delay  and  asking 
that  the  cause  be  affirmed  with  10  per  cent  damages.  We  do  not  think 
appellants'  contentions  are  so  wholly  without  merit  as  to  justify  the  con- 
clusion that  this  appeal  was  only  taken  to  delay  the  execution  of  the 
judgment  of  the  court  below,  and  appellee's  motion  is  overruled. 

The  judgment  of  the  court  below  refusing  appellants  a  new  trial  will 
be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Houston  &  Texas  Central  Railway  Company  v.  N.  Goodyear. 

Decided  February  17,  1902. 

1.— Railway  Company— NegUgence— Injury  to  Pasienger— Charge. 

In  an  action  by  a  passenger  against  a  railway  company  for  personal  in- 
juries, a  charge  that  a  failure  of  the  company  to  announce  the  arrival  of  th« 
train  at  plaintiff's  station  would  in  law  constitute  negligence  such  as,  if  it  prox- 
imately caused  the  injury,  entitled  plaintiff  to  recover,  was  error  as  being  on 
the  weight  of  evidence. 

3. — Same— NegUg^ce  for  Jury. 

Unless  the  act  alleged  to  be  negligent  is  prohibited  by  statute,  or  is  one  as 
to  the  negligent  character  of  which  reasonable  minds  can  not  differ,  the  issob  of 
negligence  must  be  left  to  the  jury. 

Appeal  from  Qrimes.    Tried  below  before  Hon.  J.  M.  Smither. 
Buffington  &  Buffington  and  Frank  Andrews,  for  appellants. 
W.  W.  Meachum,  for  appellee. 

PLEASANTS,  Assocla^te  Justice. — ^This  suit  was  instituted  by 
appellee  to  recover  damages  from  appellant  for  alleged  injuries  to  appel- 
lee^s  wife  charged  to  have  been  caused  by  the  negligence  of  appellant  in 
failing  to  stop  its  train  at  College  Station  a  reasonably  sufficient  time  to 
allow  his  wife,  who  was  a  passenger  on  the  train,  to  debark  therefrom 
with  safety,  and  in  failing  to  announce  on  the  train  its  arrival  at  said 
station. 

The  appellant  answered  by  general  denial  and  special  pleas  of  con- 
tributory negligence.  The  trial  of  the  case  in  the  court  below  by  a 
jury  resulted  in  a  verdict  and  judgment  for  the  plaintiflE  in  the  sum  of 
$2500.  The  conclusion  we  have  reached  as  to  the  proper  disposition  of 
this  appeal  renders  it  unnecessary  to  make  any  statement  of  the  facts 
further  than  to  say  that  upon  all  the  issues  raised  by  the  pleadings  the 
evidence  was  conflicting. 

The  fifth  and  sixth  paragraphs  of  the  charge  submitted  to  the  jury  by 
the  court  below  are  as  follows:  "The  law  required  the  defendant  to 
stop  the  passenger  train  upon  which  Mrs.  Goodyear  is  alleged  to  have 
been  a  passenger,  at  College  Station,  a  station  on  its  road,  and  announce 
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on  said  train  its  arrival  at  said  station,  and  to  remain  at  a  stop  at  said 
station  a  reasonable  time  for  passengers  on  said  train,  for  said  station, 
to  debark  without  danger  of  injury  or  accident  from  said  train.  Failure 
on  the  part  of  defendant  company  to  perform  the  duty  required  of  it, 
as  explained  in  preceding  paragraph  herein,  would  in  law  constitute 
negligence,  and  if  the  company  was  guilty  of  such  negligence,  apd  Mrs. 
Goodyear  was  injured  as  the  direct  and  proximate  consequence  thereof, 
and  plaintiff  was  not  guilty  of  contributory  negligence  (regarding  which 
^ou  will  hereinafter  be  instructed),  then  the  defendant  company  is  liable 
in  damages  therefor.'' 

Appellant  assails  this  charge  upon  the  ground  that  it  is  a  charge  upon 
the  weight  of  the  evidence  in  that  it  instructs  the  jury  that  the  failure 
of  appellant  to  stop  its  train  for  a  reasonably  sufficient  time  to  allow 
passengers  to  debark  therefrom  in  safety,  or  the  failure  to  announce  on 
the  train  its  arrival  at  the  station,  was  negligence  per  se. 

We  think  this  objection  to  the  charge  is  valid  and  must  be  sustained. 
Unless  the  act  alleged  to  be  negligent  is  prohibited  by  statute  or  is 
one  as  to  the  negligent  character  of  which  reasonable  minds  can  not 
differ,  the  issue  of  negligence  must  always  be  left  to  the  jury.  We  have 
no  statute  in  this  State  requiring  railroad  companies  to  stop  their  trains 
at  stations  a  sufficient  time  to  allow  passengers  to  debark  therefrom 
without  danger  of  injury,  nor  requiring  that  the  arrival  of  a  train  at  a 
station  shall  be  announced  on  the  train,  and  while  it  would  seem  that 
reasonable  minds  could  not  differ  as  to  the  negligence  of  the  appellant 
in  so  failing  to  stop  its  train,  the  evidence  as  to  whether  the  train  was 
stopped  a  reasonable  time  was  conflicting,  and  it  can  not  be  said  that 
reasonable  minds  could  not  differ  on  the  question  as  to  whether  the 
failure  to  announce  the  arrival  of  the  train  was  negligence. 

This  charge  clearly  instructs  the  jury  that  they  might  flind  for  the 
appellee  if  they  found  that  appellant  failed  to  announce  the  arrival  of 
the  train  and  plaintiff's  wife  was  injured  as  a  consequence  thereof 
without  negligence  on  her  part  This  is  affirmative  error  which  requires 
a  reversal  of  the  case.  Bailway  v.  Murphy,  46  Texas,  356 ;  Bailway  v. 
Williams,  70  Texas,  159;  Bailway  v.  Bogers,  91  Texas,  55. 

We  think  none  of  the  remaining  assignments  complaining  of  errors  in 
the  charge  and  of  the  refusal  of  the  trial  court  to  give  special  instructions 
requested  by  appellant  present  any  material  error,  and  said  assignments 
are  therefore  overruled. 

The  assignment  attacking  the  judgment  as  being  contrary  to  the  evi- 
dence and  excessive  in  amoimt  are  not  passed  upon,  because  to  do  so 
would  require  an  expression  of  opinion  on  the  facts,  which  in  view  of 
another  trial  would  not  be  proper. 

For  the  error  in  the  charge  indicated  above,  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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SECOND  DISTRICT,  1902. 


St.  Louis  Southwestern  Railway  Compant  op  Texas  v. 
M.  S.  Carwile  et  al. 

Decided  February  1,  1902. 

1.— Parties — SnrviTJng  Wife— Personal  Injury. 

Where  the  husband  died  intestate  pending  an  action  for  personal  injury  to 
the  wife,  she  was  properly  allowed  to  prosecute  the  suit  in  tier  own  name  as 
survivor,  there  being  no  administration  on  his  estate  and  no  necessity  for  any. 

2. — Same— Intervention  by  Children— Harmless  Error. 

The  children  of  the  deceased  husband  having  intervened  in  the  suit,  claim- 
ing part  of  the  damages,  the  refusal  of  the  court  to  strike  out  their  plea  of 
intervention  was  not  error  of  which  the  defendant  could  complain. 

S.— Contributory  Negligence— KaUroads— Accident  at  Crossing. 

Evidence  considered  in  a  case  of  injury  at  a  railroad  crossing  and  held  to 
sustain  a  finding  to  the  effect  that  plaintiff  was  not  guilty  of  contributory  neg- 
ligence in  going  on  the  track. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  M.  E.  Smith. 
E.  B.  Perkins,  Perkins  &  Gilbert,  and  R.  L.  Lassiter,  for  appellant 
Wynne,  McCart  &  Bowlin,  for  appellees. 

HUNTEE,  Associate  Justice. — ^This  suit  was  brought  by  M.  S. 
Carwile  and  his  wife,  E.  S.  Carwile,  to  recover  damages  from  appellant 
for  injuries  alleged  to  have  been  inflicted  on  the  wife  at  a  public  crossing 
near  North  Port  Worth  by  a  collision  between  one  of  appellant's  trains 
and  Mrs.  Carwile's  buggy, — ^the  negligence  alleged  being  failure  to  ring 
the  bell  and  blow  the  whistle  at  the  crossing  as  required  by  the  statute. 
The  defendant  pleaded  in  abatement  the  misjoiner  of  the  wife  as  plain- 
tiff, not  guilty,  and  contributory  negligence  on  the  part  of  the  wife  in 
not  looking  and  listening  before  driving  onto  the  railroad  track. 

Pending  the  suit  the  husband  died  intestate,  and  the  wife  amended 
and  prosecuted  the  suit  in  her  own  name  as  survivor,  claiming  the 
right  to  do  so  because  there  was  no  administration  upon  her  husband's 
estate,  and  no  necessity  for  any.  A  plea  in  abatement  and  *8pecial  ex- 
ceptions were  urged  against  her  right  to  prosecute  the  suit  in  her  own 
name,  all  of  which  were  overruled.  But  before  the  trial  began  the  chil- 
dren intervened,  claiming  the  right  to  recover  as  heirs  of  their  father. 
A  motion  was  made  to  strike  out  the  plea  of  intervention  which  was 
overruled,  and  verdict  and  judgment  went  against  appellant  for  $3500, 
which  the  jury  divided  equally  between  the  widow  and  the  children. 
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and  the  court  rendered  judgment  accordingly,  from  which  judgment 
this  appeal  is  taken. 

The  court  did  not  err  to  the  prejudice  of  appellant  in  refusing  to 
strike  out  the  plea  of  intervention  filed  by  the  children.  Eailway  v. 
Watkins,  26  S.  W.  Rep.,  760,  88  Texas,  20,  29  S.  W.  Rep.,  232.  The 
widow  was  properly  allowed  to  prosecute  the  suit  to  judgment,  and  it 
made  no  difference  to  appellant  that  the  children  were  joined,  as  there 
was  no  administration  and  no  necessity  for  any.  Telegraph  Go.  v.  Kerr, 
4  Texas  Civ.  App.,  280;  Nickerson  v.  Nickerson,  66  Texas,  281;  Cor- 
sicana,  etc.,  v.  Valley,  36  S.  W.  Rep.,  999;  Walker  v.  Abercrombie,  61 
Texas,  69. 

On  the  merits  the  record  discloses  that  it  was  a  dismal,  rainy  morn- 
ing, about  9  o^clock,  in  February,  1901,  when  the  accident  occurred  at 
the  intersection  of  appellant^s  railroad  and  the  public  way  leading  from 
Fort  Worth  to  the  Union  Stock  Yards  in  North  Fort  Worth.  She  was 
riding  in  a  top  buggy,  going  northward  to  her  home  from  the  city  with 
the  side  curtains  partly  up,  but  on  the  west  side  she  could  see  off  to  the 
left  and  down  the  railroad  from  the  direction  the  engine  came  which 
struck  the  buggy.  At  about  twenty  steps  from  the  railroad  she  slacked 
up  her  horse,  which  was  going  in  a  slow  trot,  and  looked  both  to  the 
left  and  right  and  listened  for  a  train,  but  neither  seeing  nor  hearing 
any,  she  drove  on  till  her  horse's  fore  feet  were  on  the  railroad,  when 
she  heard  the  noise  of  the  engine  close  to  her  on  the  left  and  a  little 
behind  her,  as  the  intersection  is  made  at  an  acute  angle  converging 
towards  the  northeast.  She  immediately  reined  her  horse  to  the  right 
and  got  it  off  the  track,  but  the  engine  struck  the  left  hind  wheel  of  her 
buggy  and  knocked  her  out  of  her  seat  across  the  dash  board,  and 
bruised  and  injured  her  left  shoulder  and  arm  and  also  her  left  breast 
and  side,  so  that  she  has  suffered  much  pain,  and  has  been  able  to 
use  her  left  arm  but  little  since;  can  not  dress  herself  without  assist- 
ance, and  her  shoulder  and  arm  are  stiff  and  continue  to  give  her  pain. 
The  evidence  is  conflicting  as  to  whether  the  whistle  was  sounded  and 
the  bell  rung  as  the  engine  approached  the  crossing,  but  sufficient  to 
establish  that  they  were  not.  The  engine  was  making  about  fifteen 
miles  an  hour,  though  it  was  not  in  the  corporate  limits  of  the  city. 
The  evidence  tends  strongly  to  show  that  she  was  guilty  of  contributory 
negligence,  but  on  this  point  the  circumstances  as  related  are  conflicting, 
and  we  find,  in  deference  to  the  verdict,  that  she  was  not  guilty  of  con- 
tributory negligence,  as  her  evidence  is  to  that  effect. 

We  have  examined  and  carefully  considered  every  assignment  of  error, 
sixteen  in  all,  and  overrule  them  because  we  find  no  merit  in  them,  and 
no  new  question  of  law  is  raised  thereby,  and  no  useful  purpose  would 
be  subserved  by  writing  thereon.  And  finding  no  error  in  the  proceed- 
ings, the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 

Vol.  28  Civil— -14. 
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Walter  Walker  bt  al.  v.  G.  W.  Hears. 

Decided  February  8,  1902. 

1.— Appeal  to  County  Court— Bond. 

In  a  case  appealed  to  the  county  court  it  has  no  power,  after  the  expiration 
of  tien  days  from  the  date  of  the  judgment  in  the  justice  court,  to  permit  a 
good  appeal  bond  to  be  filed  in  lieu  of  one  that  is  defective  in  substance. 

8.— -Same— Final  Jvdgment— Juziadiction. 

Where,  in  an  action  in  the  justice  court  by  attachment,  there  was  a  verdict 
and  judgment  for  plaintiff  for  his  debt,  and  for  the  defendant  for  certain  dam- 
ages he  had  pleaded  in  reconvention,  and  the  justice  set  aside  the  jud^ent  for 
damages,  but  did  not  dismiss  the  claim  therefor,  there  was  no  final  judgment, 
and  the  county  court  acquired  no  jurisdiction  on  appeaL 

Appeal  from  the  County  Court  of  Scurry.  Tried  below  before  Hon. 
W.  H.  Harvey. 

A.  M.  Craig,  C.  C,  Higgins,  and  Theodore  Macle,  for  appellants. 

Edgar  W.  Bounds,  and  Homan  d  Roman,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  was  commenced  in  the 
Justice  Court.  The  plaintiff,  Walter  Walker,  sued  defendant  O.  W. 
Hears  on  a  note  for  $92.80,  and  10  per  cent  thereon  for  attorneys  fees 
as  stipulated  in  the  note  if  sued  on.  He  also  sued  out  an  attachment 
and  caused  it  to  be  levied  on  tweWe  head  of  horses  belonging  to  defend- 
ant. The  attachment  was  quashed,  and  the  defendant  reconvened, 
claiming  damages  against  the  plaintiff  and  his  two  sureties  on  attach- 
ment bond  in  the  sum  of  $197  for  wrongfully  suing  out  the  writ.  On 
the  trial  in  the  Justice  Court  the  jury  found  a  verdict  for  plaintiff  for 
the  amount  of  his  debt  as  claimed,  and  in  favor  of  defendant  against 
plaintiff  and  his  said  sureties  for  $100  damages  for  wrongfully  suing 
out  the  attachment,  and  the  justice  entered  judgment  accordingly. 
Upon  motion  for  new  trial  made  by  Walker  the  justice  set  aside  the 
judgment  for  damages  against  him  and  the  sureties  on  his  attachment 
bond,  but  did  not  dismiss  the  defendant's  counterclaim  for  damages. 
Thereupon  the  defendant  moved  to  set  aside  the  judgment  rendered  in 
favor  of  the  plaintiff  on  the  note,  which  his  honor  refused  to  do,  and 
defendant  Hears  gave  notice  of  appeal  to  the  County  Court,  and  filed 
his  appeal  bond,  making  it  payable  to  Walter  Walker,  but  not  to  the 
sureties  on  his  attachment  bond.  The  appeal  bond  and  original  papers 
were  sent  up  and  filed  in  the  County  Court,  and  upon  motion  of  appel- 
lee Walker  the  appeal  bond  was  quashed  and  the  appeal  dismissed  upon 
the  ground  that  tiie  bond  was  not  payable  to  the  sureties,  but  only  to 
Walker.  This  occurred  more  than  ten  days  after  judgment  was  ren- 
dered in  the  Justice  Court.  Thereupon  appellant  Hears  moved  to  rein- 
state his  case  on  the  County  Court  docket,  tendering  a  bond  curing  tiie 
defect  complained  of,  which  motion  the  Coimty  Court  allowed,  and  the 
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cause  was  reinstated  and  tried  by  a  jury,  who  found  a  verdict  for  Walker 
for  the  principal  of  his  note,  and  for  Mears  in  the  sum  of  $113  actual 
damages  and  $84  as  exemplary  damages,  upon  which  judgment  was 
duly  entered  by  the  court,  and  from  which  judgment  this  appeal  is  taken 
by  Walker. 

It  is  complained  that  the  County  Court  erred  in  reinstating  the  case 
and  allowing  the  substituted  appeal  bond  to  be  filed,  which  would  seem 
to  be  correct  if  the  County  Court  had  -acquired  jurisdiction.  After  the 
expiration  of  ten  days  from  the  date  of  the  judgment  in  the  Justice 
Court  the  County  Court  has  no  power  to  permit  a  good  bond  to  be  filed 
in  lieu  of  a  defective  one  where  the  old  bond  is  defective  in  substance. 
Snow  V.  Eastman,  46  S.  W.  Rep.,  866;  Lander  v.  Herrman,  85  Texas,  ' 
3;  Railway  v.  Red  Cross,  43  S.  W.  Rep.,  795. 

But  the  fatal  objection  to  the  judgment  of  the  County  Court  is  fun- 
damental, affecting  the  jurisdiction  of  that  court,  and  that  is  that  no 
final  judgment  had  been  rendered  in  the  Justice  Court.  When  the 
justice  set  aside  the  judgment  rendered  on  the  counterclaim  for  dam- 
ages against  the  plaintiff,  he  should  have  set  aside  the  entire  judgment 
in  the  case,  but  whether  he  did  or  not,  that  was  the  legal  effect  of  his 
order,  and  the  parties  should  have  gone  to  trial  the  second  time  as  if  no 
judgment  had  been  rendeifed  in  the  case  for  either  party.  Parker  v. 
Stephens,  48  S.  W.  Rep.,  878,  and  authorities  there  cited.  There  can 
be  but  one  final  judgment  in  this  case,  and  that  must  settle  all  the  issues 
between  the  parties  raised  by  the  pleadings.  What  is  found  by  the 
verdict  for  one  party  should  be  set  off  against  the  amount  found  for  the 
other  and  judgment  rendered  for  the  balance  in  favor  of  the  party  enti- 
tled thereto. 

Because  the  appeal  was  tAken  before  final  judgment  was  rendered 
therein,  the  judgment  of  the  County  Court  is  reversed  and  here  rendered 
dismissing  the  appeal  from,  the  Justice  Court  to  the  Coimty  Court. 

Reversed  and  rendered. 


A.  E.  Davis  v.  M.  McCauley. 

Decided  February  1,  1902. 

1.— State  School  Land— Appraisement  and  Award— Burden  of  proof. 

Where  plaintiff's  application  to  purchase  school  land  was  rejected  and  he 
sued  to  recover  the  land  of  defendant  to  whom  it  had  been  awarded,  claiming 
that  the  land  had  never  been  appraised  at  the  price  at  which  it  was  so  awarded, 
the  burden  was  on  him  to  show  that  fact.  See  evidence  held  not  sufficient  to 
overcome  the  presumption  of  due  appraisement  arising  from  the  action  of  the 
Commissioner  in  awarding  the  land.  . 

9. — Same — ^Evidence  of  Occupancy — ^Forfeiture. 

Evidence  to  show  that  defendant  had  not  continued  to  be  an  actual  settler 
after  the  land  was  awarded  to  him  was  immaterial  where  plaintiff's  rejected 
application  was  prior  to  the  taking  effect  of  the  Act  of  1001  (General  Laws, 
1901,  page  292),  providing  for  forfeiture  in  cases  where  the  purchaser  fails  to 
reside  on  the  liind. 
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Error  from  Roberts.    Tried  below  before  Hon.  B.  M.  Baker. 
Jno.  W.  Veale  and  L.  C.  Heare,  for  plaintifiE  in  error. 
Hendricks  &  Cpjfee  and  L.  C.  Hoover,  for  defendant  in  error. 

STEPHENS,  Associate  Justice.— School  section  180,  block  No.  2, 
Gray  County,  is  the  subject  of  this  controversy.  The  land  was  awarded 
to  M.  McCauley,  January  20,  1900,  upon  his  application,  dated  October 
2,  1899,  and  filed  in  the  (General  Land  OflBce  two  days  later,  to  purchase 
it  as  dry  grazing  land  at  $1  per  acre.  The  validity  of  this  sale  was 
disputed  by  A.  E.  Davis,  who  brought  this  suit,  reljring  upon  two  sub- 
sequent applications  of  his  own,  one  dated  November  14,  1900,  in  which 
he  offered  to  purchase  the  section  as  dry  grazing  land  at  $1  per  acre, 
and  the  other  April  8,  1901,  in  which  he  offered  to  purchase  it  as  dry 
grazing  land  at  $2  per  acre;  neither  of  which  was  accepted. 

The  grounds  of  objection  to  the  sale  to  McCauley  were  that  the  land 
had  never  been  appraised  at  $1  per  acre,  and  that  McCauley^s  settle- 
ment failed  to  meet  the  requirements  of  the  law.  Both  issues  were  sub- 
mitted to  the  jury  and  determined  in  favor  of  McCauley.  Davis  com- 
plains of  the  action  of  the  court  in  submitting  the  issue  of  appraise- 
ment to  the  jury;  but  if  there  was  error  in  this  it  was  not  to  his  preju- 
dice. Inasmuch  as  the  land  had  been  awarded  to  McCauley,  who  was 
still  recognized  by  the  Commissioner  of  the  Land  Office  as  the  pur- 
chaser, the  burden  was  on  Davis  to  show  that  there  had  not  been  any 
appraisement  at  $1  per  acre,  which  we  think  he  failed  to  do.  He  read 
in  evidence  certificates  from  the  Grcneral  Land  Office  showing  that  the 
land  had  been  classified  as  agricultural  land  and  valued  at  $2  per  acre 
imder  tHe  Act  of  1887,  and  that  this  classification  had  been  changed 
under  the  Act  of  1897  to  dry  grazing  land,  and  that  the  appraisement 
of  the  north  half  of  the  section  had  been  reduced,  June  18,  1898,  to  $1 
per  acre,  but  failing  to  show  whether  or  not  the  appraisement  of  the 
south  half  had  been  so  changed.  It  was  within  his  power  by  taking 
the  deposition  of  the  Land  Commissioner,  or  possibly  by  interrogating 
the  clerk  of  the  County  Court  of  Roberts  County,  who  testified  as  a 
witness  on  the  trial,  to  prove  the  negative  fact  relied  on  by  him,  that 
no  such  change  had  been  made,  and  this  he  should  have  done,  instead  of 
merely  offerings  a  few  certificates,  inconclusive  within  themselves,  which 
at  best  left  the  matter  in  doubt  and  failed  to  overcome  the  presumption, 
arising  from  the  action  of  the  Commissioner  in  awarding  the  land  to 
McCauley. 

As  to  the  sufficiency  of  the  evidence  to  sustain  the  finding  that  Mc- 
Cauley was  an  actual  settler  when  he  made  his  application,  it  seems  to 
us  that  the  case  is  quite  as  strong  as  that  of  Borchers  v.  Meade,  43 
Southwestern  Reporter,  301,  in  which  we  felt  constrained  to  grant  a 
rehearing  in  order  to  uphold  the  verdict.  Whether  or  not  he  continued 
to  be  an  actual  settler  after  the  land  was  awarded  to  him  was  imma- 
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terial  in  this  case,  the  Act  of  1901^  page  292,  not  having  gone  into 
effect  till  April  19^  1901,  which  was  after  the  last  application  of  Davis. 
Ditmore  v.  Dowling,  65  S.  W.  Rep.,  486,  and  cases  there  cited. 

The  objections  to  the  court's  rulings  in  the  admission  and  exclusion 
of  testimony  are  sufSciently  answered  in  the  brief  of  defendant  in  error. 
The  judgment  is  aflSrmed. 

Afflrmed. 

Writ  of  error  refused. 


Hunt  County  Oil  Company  v.  Winpibld  Soott. 

Decided  February  22,  1902. 

I.— Venue— Fraud— Agent's  Representations. 

Where  plaintiff  in  an  action  to  rescind  a  contract  for  the  purchase  of  cotton 
seed  and  for  damages  was  induced  to  enter  into  such  contract  by  false  represen- 
tations of  defendant's  agent,  made  in  the  county  of  the  suit,  that  the  seed  so 
contracted  were  of  the  same  kind  and  quality  as  the  sample  then  exhibited  to 
plaintiff,  and  such  sample  was  selected  by  another  authorized  agent  of  defend- 
ant, there  was  such  a  fraud  as,  under  the  statute,  conferred  jurisdiction  on  the 
courts  of  the  county  where  it  was  so  committed,  defendant's  domicile  being  in 
another  county;  and  that  the  agent  who  made  the  representations  was  acting 
in  good  faith  did  not  alter  the  case  in  this  respect.  Rev.  Stats.,  art.  1194,  sub- 
div.  7. 

9.— Same— Plea  of  Priyilege-^Iirae  for  Jury. 

Where'a  plea  of  privilege  to  be  used  in  the  county  of  its  domicile  is  interposed 
by  a  defendant  the  court  may  submit  to  the  jury  the  issue  thus  raised  along 
with  the  issues  relating  to  the  merits. 

9.— Contract— ReadsalGn— Damages. 

The  plaintiff  in  an  action  to  rescind  a  contract  may  recover  what  he  has 
paid  thereon,  with  expenses  necessarily  incurred,  but  is  not  entitled,  in  addition 
thereto,  to  recover  as  damages  for  breach  of  warranty  as  to  quality  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the  property,  since  by 
his  suit  for  rescission  the  contract  is  annulled. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  M.  E.  Smith. 

McLean,  Booth  dk  Morion,  for  appellant. 

Capps  &  Canty  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justiob. — Appellee  sued  appellant,  the  Wolf  City 
National  Bank,  resident  corporations  of  Hunt  County,  Texas,  and  M. 
E.  Singleton,  a  resident  of  Tarrant  County,  Texas,  for  the  rescission 
of  a  contract  by  appellant  for  the  sale  of  500  tons  of  cotton  seed  and 
for  the  recovery  of  $2413.91  paid  thereon  by  appellee.  It  was  alleged 
that  appellee  was  induced  to  buy  through  the  fraudulent  representations 
of  said  Singleton,  who  was  acting  as  the  agent  of  the  other  defendants, 
to  the  effect  that  the  seed  sold  was  of  like  quality  with  sample  exhibited ; 
that  after  the  shipment  of  several  carloads  of  the  seed  and  the  payment 
of  the  above  stated  sum  in  part  payment  on  the  contract  and  as  freight 
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charges  appellee  discovered  that  the  seed  shipped  were  not  as  per  sam- 
ple^ but  were  wEblly  worthless;  whereupon  he  immediately  'Notified 
Singleton  and  the  oil  company  of  the  f  act^  and  instructed  the  latter  not 
to  ship  any  more  seed,  and  demanded  the  return  of  his  money  already 
paid  on  said  purchases,  which  was  refused/^  Appellee  also  alleged  that 
'^the  difference  in  value  between  the  sum  agreed  to  be  paid  for  said 
seed  and  the  actual  value  of  the  same  to  plaintiff  was  $5  per  ton,  aggre- 
gating the  sum  of  $2500.''  The  prayer  of  the  petition  is  as  follows: 
'Tor  judgment  against  all  the  defendants,  canceling  and  rescinding 
the  contract  for  the  purchase  of  -said  seed,  and  for  judgment  for  the 
amount  paid  out  by  plaintiff  thereon,  to  wit,  the  sum  of  $2413.91,  and 
the  further  sum  of  $2500  damages,  under  the  contract  as  hereinabove 
set  out.** 

The  defendants.  Hunt  County  Oil  Company  and  Wolf  City  National 
Bank,  each  pleaded  its  privilege  to  be  sued  in  the  county  of  its  resi- 
dence, and  also  charged  that  Singleton  had  been  made  a  party  defend- 
ant for  the  sole  purpose  of  giving  jurisdiction  to  the  District  Court  of 
Tarrant  County,  he  having  no  interest  in,  or  liability  under,  plaintiff's 
cause  of  action. 

There  were  other  pleas  but  they  need  not  be  noticed.  Upon  the  trial 
the  verdict,  in  accord  with  peremptory  instruction  of  the  court,  was  in 
favor  of  the  Wolf  City  Bank  and  Singleton,  but  upon  the  evidence  and 
charge  was  against  appellant  oil  company  for  the  sum  of  $2913.91  dam- 
ages, for  which  judgment  was  rendered  in  appellee's  favor. 

The  errors  assigned  in  behalf  of  appellant  on  appeal  from  this  judg- 
ment relate  alone  to  questions  arising  out  of  its  plea  of  privilege  and 
to  the  measure  of  damages  adopted  by  the  trial  court.  After  careful 
examination  we  conclude  that  the  evidence  supports  the  verdict  on  the 
issue  of  personal  privilege  of  appellant  to  be  sued  in  Hunt  County,  and 
that  all  assignments  of  error  relating  thereto  must  be  overruled.  It  has 
long  been  held  to  be  within  the  judicial  discretion  of  the  court  to  sub* 
mit  this  issue  to  the  jury  with  the  issues  relating  to  the  merits,  and  we 
feel  unable  to  say  that  the  court  abused  such  discretion  in  adopting 
such  course  in  this  instance.  Nor  have  we  found  reversible  error  in 
the  charge  of  the  court  in  submitting  the  issue  named.  The  charge  was, 
perhaps,  not  as  perspicuous  as  it  should  have  been,  but  we  do  not  feel 
prepared  to  say  that  it  was  affirmatively  erroneous  or  misleading.  The 
error,  if  any,  was  rather  one  of  omission  calling  for  more  ample  in- 
struction by  request,  if  desired.  The  issue  made  by  the  pleadings  and 
evidence  was,  in  effect,  that  appellee  had  been  induced  to  enter  into 
the  contract  and  pay  thereon  the  sums  of  money  alleged  upon  the  false 
representations  made  by  Singleton,  in  Tarrant  County,  tiiat  the  seed 
constituting  the  subject  matter  of  the  contract  was  equal  in  kind  and 
quality  to  those  exhibited  to  appellee  as  a  sample.  There  is  no  dispute 
in  the  evidence  that  such  were  the  representations  made  by  Singleton 
to  appellee  in  Fort  Worth  at  the  time  of  the  purchase,  but  appellant 
seeks  to  avoid  the  effect  thereof  by  reason  of  the  fact,  alsq  shown,  that 
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the  sample  exhibited  to  appellee  was  selected  from  the  bulk  sold  by  an 
employe  of  the  appellant  company  at  the  instance  of  its  general  manager, 
Q.  W.  Holstein;  that  this  fact  was  known  to  appellee  and  that  Single- 
ton was  acting  alone  in  the  capacity  of  an  agent  for  the  oil  company, 
without  remuneration,  at  Holstein's  request.  The  evidence  tends  to 
show  that  Singleton  and  Holstein  were  acting  in  good  faith;  but  the 
fact  nevertheless  remains  that  the  representations  were  made  as  charged. 
That  neither  Singleton  nor  Holstein  knew  them  to  be  false  will  not 
legally  excuse  appellant  nor  alter  the  effect  of  the  further  proof  that 
the  sample  was  selected  by  an  authorized  agent  of  appellant,  and  that 
the  statement  of  such  agent  as  to  the  kind  and  quality  of  the  mass  from 
which  such  sample  was  selected  was,  in  behalf  of  appellant  company, 
adopted  and  reiterated  by  Singleton  and  Holstein.  If  such  represen- 
tations were  false,  and  thereby  appellant  company  acquired  and  re- 
ceived appellee^s  money,  it  constituted  such  a  fraud  as  conferred  upon 
the  District  Court  of  Tarrant  County  jurisdiction  within  the  meaning 
of  the  seventh  exception  to  article  1194,  Revised  Statutes,  conferring 
upon  persons  and  corporations  the  general  right  to  be  sued  in  the 
county  of  their  domicile.  The  agent  who  selected  the  sample  denied 
that  the  sample  exhibited  to  appellee  was  the  one  selected  by  him  from 
the  mass  in  Hunt  County,  but  the  testimony  seems  overwhelmingly 
against  him  on  this  point,  and  the  sample  exhibited  to  appellee  was 
shown  to  be  so  entirely  dissimilar  and  superior  to  the  mass  from  which 
it  was  represented  to  have  been  selected  as  to  justify  the  inference  that 
the  selecting  agent  was  either  recklessly  indifferent  to  the  natural  and 
probable  consequences  of  his  acts  and  representations  or  that  he  acted 
with  the  deliberate  purpose  to  deceive.  In  either  event  the  case  was  more 
than  one  of  constructive  fraud.  It  was  fraud  in  fact,  and  Singleton  and 
Holstein  were  at  least  instrumentalities  through  whom  the  false  repre- 
sentations were  transmitted  and  voiced  in  Tarrant  County.  Mitchell 
V.  Zimmerman,  4  Texas,  75;  McLaughlin  v.  Shannon,  3  Texas  Civ. 
App.,  136 ;  Booth  v.  Fiest,  80  Texas,  141. 

On  the  other  question,  however,  we  are  of  opinion  that  the  court  was 
in  error.  The  jury  were  instructed  that  if  they  found  for  appellee  they 
would  assess  his  damages  "at  the  difference,  if  any,  between  the  price 
which  plaintiff  agreed  to  pay  for  the  seed,  and  the  market  value  thereof 
at  the  time  and  place  of  delivery,  had  they  been  as  good  as  they  were 
represented  to  be,  and  in  addition  thereto  such  sum  as  you  believe  from 
the  evidence  plaintiff  has  paid  defendant  on  the  cotton  seed,  including 
freight  charges  paid.'* 

We  think  that  a  consideration  of  the  petition  and  evidence  as  a  whole 
unmistakably  constitute  the  case  one  for  rescission  of  the  contract  of 
sale,  and  that  therefore  appellee  was  not  entitled  to  recover  the  differ- 
ence of  $5  per  ton  shown  by  the  evidence  between  the  contract  price 
and  the  market  value  of  the  seed  as  represented  in  addition  to  the  amounts 
paid  by  him  on  the  contract,  as  charged  by  the  court.  While  we  have 
been  cited  to  no  authority  directly  in  point,  we  think  there  is  a  mani- 
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fest  inconsistency  in  granting  the  equitable  relief  of  rescission  as  prayed 
for  in  this  case,  and  at  the  same  time  enforcing  the  express  or  implied 
covenant  of  the  contract  warranting  the  kind  and  quality  of  the  thing 
sold.  Where  the  right  of  rescission  is  sought  and  established  the  au- 
thorities seem  to  assume  that  the  measure  of  damages,  as  a  general  rule, 
is  the  return  of  the  whole  consideration  paid,  together  with  such  fur- 
ther special  damage  or  expense  as  may  have  been  reasonably  incurred 
by  the  party  wronged  on  account  of  the  contract.  The  Supreme  Court 
of  Massachusetts,  after  thus  substantially  stating  the  rule,  say:  ^'The 
reason  of  the  rule  is  that  on  a  rescission  of  a  contract  the  contract  is 
avoided  ab  initio,  and  the  rights  of  the  parties  in  reference  to  the  sub- 
ject matter  of  it  are  as  if  no  contract  had  ever  been  made.'^  Nash  v. 
Insurance  and  Trust  Co.,  163  Mass.,  574,  28  Law.  Rep.  Ann.,  753.  See 
also,  Moreland  v.  Allison,  19  Texas,  303 ;  Haddock  v.  Taylor,  74  Texas, 
216. 

This  conclusion  would  ordinarily  perhaps  require  a  reversal  of  the 
judgment,  but  the  question  as  to  what  is  the  proper  measure  of  damages 
is  one  of  law  merely,  and  no  matter  of  fact  pertinent  to  our  conclusion 
on  this  point  is  left  unascertained  or  uncertain.  The  evidence  furnishes 
no  reasonable  ground  for  a  finding  that  the  cotton  seed  actually  teceived 
by  appellee  were  of  any  value.  Appellee's  testimony  was  to  the  effect 
that  they  were  absolutely  worthless  even  as  a  fertiliser,  and  no  serious 
effort  on  the  part  of  appellant  seems  to  have  been  made  to  contradict 
this.  The  evidence  is  also  uncontradicted  that  from  the  3d  to  the  8th 
day  of  March,  1901,  appellee  paid  on  the  contract  and  as  freight  charges 
the  sum  of  $2413.91.  This  sum,  together  with  legal  interest  thereon 
from,  say  March  6,  1901,  we  think  appellee's  measure  of  damages  in 
this  case,  no  other  special  damage  having  been  shown. 

We  therefore  conceive  it  to  be  our  duty,  as  prescribed  in  article  1027, 
Revised  Statutes,  to  proceed  to  render  such  judgment  or  decree  as  should 
have  been  rendered  below,  which  is  that  the  contract  involved  be  re- 
scinded as  prayed  for,  and  that  appellee  recover  of  the  Hunt  County 
Oil  Company  the  sum  of  $2454.14,  the  same  being  the  sum,  with  legal 
interest  thereon  as  indicated,  paid  out  by  him  on  account  of  said  con- 
tract, together  with  his  costs  in  the  court  below.  But  it  is  ordered  that 
in  other  respects  the  judgment  of  the  District  Court  be  undisturbed,  and 
that  the  costs  of  this  court  be  taxed  against  appellee,  and  the  judgment 
of  the  District  Court  is  reformed  and  aflJrmed  accordingly. 

Reformed  and  affirmed. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 
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E.    S.    CUSENBABT  V.   R.   LaTIMBB. 
Decided  February  22,  1902. 

1.— Specific  Perfomumca    Sate  of  Land— Contract 

Where  a  oontract  conaisted  of  a  letter  by  a  land  agent  to  defendant  saying 
that  he  could  sell  defendant's  land  for  «  stated  price  and  a  letter  from  defend- 
ant in  reply  saying  he  would  sell  for  the  price  stated,  and  for  the  agent  to  make 
out  the  deed  and  send  it  for  execution,  and  the  agent  made  out  a  deed  to  plain- 
tiff who  had  offered  for  the  land  the  price  mentioned,  and  defendant  refused  to 
sign  the  deed,  there  was  not  such  a  contract  of  sale  as  plaintiff  could  enforce 
by  specific  performance,  since  he  was  not  named  or  referred  to  therein. 

Appeal  from  Young.    Tried  below  before  Hon.  A.  H.  Carrigan. 

John  C.  Kay  and  R.  F.  Arnold,  for  appellant 

0.  W.  Johnson  and  Greene  £  Stewart,  for  appellee. 

GONNEB^  Chief  Justioe. — This  appeal  is  presented  upon  the  trial 
court's  oonclusions  without  a  statement  of  facts.  Appellant  was  the 
plaintiff  in  the  action,  and  he  alleges  in  his  petition  that  ^'in  the 
month  of  April,  1901,  plaintiff  entered  into  a  contract  in  writing  with 
the  defendant,  whereby  plaintiff  agreed  with  defendant  to  purchase  and 
the  defendant  agreed  to  sell  the  land^^  described  in  the  petition  for  the 
sum  of  $400,  and  he  prayed  for  specific  performance  of  the  contract. 

Save  some  letters  not  deemed  material,  the  alleged  oontract  is  based 
upon  the  following  correspondence  between  M.  E.  Graham,  a  land 
agent,  residing  in  Graham,  Young  County,  and  appellee  who  resided  in 
Tennessee: 

"Graham,  Texas,  April  6,  1901. 
''Mr.  B.  Latimer,  Tiptonville,  Tenn.: 

"Dear  Sir. — I  think  I  wrote  you  once  before  that  I  did  not  want  to 
foreclose  the  deed  of  trust,  and  I  will  now  say  so  again,  but  will  not 
promise  to  say  so  any  more.  Can't  you  pay  the  thing  up?  How  much 
do  you  want  for  a  deed  to  the  land,  in  addition  to  the  note?  Yours 
truly, 

"M.  K.  Graham." 

This  letter  was  followed  in  a  few  days  by  the  following  letter: 

"Gr.\ham,  Texas,  April  12,  1901. 
"Mr.  R.  Latimer,  Tiptonville,  Tenn.: 

"Dear  Sir. — ^I  can  sell  your  land  for  four  hundred  dollars,  and  by 
extending  the  note  I  hold  for  two  years,  make  your  part  cash  to  you. 
Do  you  want  to  make  this  sale,  allowing  me  5  per  cent  commission  on 
the  trade?    Please  answer  promptly.    Yours  truly, 

"M.  K.  Graham/' 
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These  two  letters  were  answered  by  appellee  as  follows: 

'TiPTONviLLB^  Teirn.,  April  18,  1901. 
"Mr.  M.  K.  Graham,  Graham,  Texas: 

"Dear  Sir. — Received  your  letter,  stating  that  you  could  get  four  hun- 
dred dollars  for  the  land,  but  that  don't  pay  me  what  the  land  cost  me. 
But  as  I  haven't  paid  you  the  money  on  the  note,  you  may  take  it. 
Make  out  the  deed  and  send  me,  and  I  will  sign  it.    Yours  truly, 

"R.  Latimee." 

It  was  also  shown  that  appellee  became  the  owner  of  the  land  in  ques- 
tion by  purchase  and  conveyance  from  A.  R.  McDonald,  appellee  assum- 
ing the  payment  of  a  note  for  $200,  secured  by  trust  deed  on  the  land, 
given  by  McDonald  to  his  vendor,  and  that  prior  to  the  correspondence 
set  out  M.  K.  Graham  became  the  owner  of  the  note  and  mortgage.  The 
deed  from  McDonald  to  appellee  and  said  trust  deed  fully  described  the 
land  as  it  was  described  in  appellant's  petition,  but  the  note  contained 
no  reference  thereto  nor  to  the  trust  deed  by  which  it  was  secured.  The 
court  also  found  that  appellee  owned  no  other  land  that  he  could  have 
authorized  Graham  to  sell,  and  owned  no  other  land  in  Young  County, 
Texas,  except  some  lots  in  the  town  of  Graham,  the  sizes  of  which  do 
not  appear.  At  a  date  not  specifically  shown  in  the  record,  but  which 
we  presume  was  shortly  prior  to  Graham's  letter  of  April  12,  1901,  ap- 
pellant, through  Graham  as  agent,  made  an  offer  (in  amount  not  shown) 
for  the  land  in  controversy,  and  upon  receipt  of  appellee's  letter  of  April 
18,  1901,  Graham  prepared  deed  from  appellee  to  appellant  properly 
describing  the  land  involved  and  sent  same  to  appellee  for  execution, 
which,  however,  appellee  declined  to  execute,  and  hence  this  suit. 

The  trial  court  held,  in  substance,  that  the  writings  above  set  forth 
failed  to  sufficiently  describe  or  identify  the  land  therein  mentioned,  and 
accordingly  gave  judgment  in  appellees'  favor. 

We  think  the  judgment  must  be  afiirmed.  Uo  rule  seen^  better  set- 
tled than  that  before  a  court  of  equity  will  decree  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  the  written  agreement  required 
by  the  statute  must  contain  the  essential  terms  of  a  contract  expressed 
with  such  certainty  that  it  may  be  understood  without  recourse  to  parol 
evidence  to  show  the  intention  of  the  parties ;  and  that  no  part  of  such 
contract  is  more  essential  than  that  which  identifies  the  subject  matter 
of  the  agreement.  Jones  v.  Carver,  59  Texas,  295;  Patton  v.  Rucker, 
29  Texas,  402;. Mitchell  v.  Ireland,  54  Texas,  301;  Mathews  v.  Jarrett, 
20  W.  Va.,  415;  HoUenbeck  v.  Prior  (Sup.  Ct.  Dak.),  40  N.  W.  Rep., 
349;  Strange  v.  Railway,  93  Fed.  Rep.,  72;  2  Dev.  on  Deeds,  sec.  1010. 

It  is  true  that  if  the  writing  contain  a  description  that  can  be  made 
certain  by  an  application  thereof  to  the  external  circumstances  and  con- 
dition of  the  parties  and  subject  matter,  parol  evidence  will  be  received 
in  thus  establishing  the  identity  of  the  matter  described.  2  Bing.  on 
Sale  of  Real  Prop.,  409,  et  seq.;  Watson  v.  Baker,  71  Texas,  739; 
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League  v.  Scott,  61  S.  W.  Rep,,  521.  We  think  it  may  well  be  doubted, 
however,  whether  the  letters  relied  upon  as  constituting  the  written 
contract  have  such  certain  description,  if  any,  of  the  land  therein  men- 
tioned, even  with  the  aid  of  the  external  facts  shown,  as  requires  us  to 
reverse  the  findings  of  the  trial  court  to  the  contrary.  Upon  this  point, 
however,  we  are  not  entirely  agreed;  but  we  all  agree  that  the  writings 
fail  to  constitute  such  contract  on  appellee's  part  with  the  appellant, 
E.  S.  Cusenbary,  as  can  be  specifically  enforced  in  behalf  of  the  latter. 

In  Fry  on  Specific  Performance  of  Contracts,  third  edition,  section 
330,  it  is  said:  *The  contracting  parties  must  appear  in  the  contract 
or  the  memorandum  of  it,  in  order  to  constitute  a  binding  contract; 
but  they  may  so  appear  either  by  name  or  by  description,  or  by  refer- 
ence sufficient  to  ascertain  their  identity.  Where  the  defendant  made 
a  written  offer  to  take  a  lease,  beginning  'Sir,'  but  without  address,  and 
the  plaintiff's  agent  wrote  an  acceptance,  but  there  was  no  document 
signed  by  the  defendant  showing  the  intended  lessee's  name,  it  was 
held  that  there  was  no  written  contract." 

The  writings  here  relied  upon  by  no  means  comply  with  this  rule. 
There  is  therein  no  reference,  direct  or  otherwise,  to  appellant.  Ap- 
pellee's letters  to  Graham  constitute  mere  written  authority  by  virtue 
whereof  Oraham  might  in  appellee's  behalf  have  made  with  appellant 
a  binding  contract  to  sell  the  land  which  he  now  seeks  to  recover,  but 
the  record  fails  to  show  that  this  was  done. 

If  we  are  correct  in  these  conclusions,  it  follows  that  all  assignments 
of  error  must  be  overruled  and  the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


A.  Jones  Taylob  et  al.  v.  W.  Q.  Plynt  bt  al. 

Decided  February  16,  1902. 

1.— Piindpal  and  Agent— Fraud— Notice— Loan  on  Homestead. 

Bad  faith  towards  a  loan  agency  on  the  part  of  its  agent  in  negotiating  a 
loan  was  not  sufficient  to  shield  it  from  the  consequences  of  the  agent's  knowl- 
edge of  the  homestead  character  of  the  propertyi  where  it  was  not  shown  that 
the  borrowers  were  aware  of  the  agent's  purpose  to  deceive  his  principal,  or 
themselves  entertained  a  like  purpose,  or  in  some  manner  made  him  their  agent 
to  secure  the  loan. 

9.— ^Mauled  Woman- Fraud— Loan  on  Homestead— Acknowledgment. 

Where  a  married  woman  is  fraudulently  induced  to  execute  a  deed  of  her 
homestead  by  false  representations  of  the  vendee  that  the  homestead  was  not 
included  therein,  the  latter  will  not  be  heard  to  urge  that  the  fraud  was  cured 
by  the  act  of  the  officer  taking  her  acknowledgment  in  explaining  the  deed  to 
her,  from  which  she  should  have  discovered  the  fraud,  unless  he  shows  that  the 
fraud  was  actually  disclosed  to  her  thereby. 

8.— Sequestration— Replevy  by  Plaintiff— Measure  of  Liability— Rents. 

Where  a  plaintiff  has,  by  seouestration  and  replevy  thereunder,  obtained 
possession  of  the  defendant's  land,  he  is  required  by  the  statute,  where  the 
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judgment  goes  against  him,  to  account  for  ''the  fruits,  hire,  rent,  and  revenae" 
of  the  property,  and  it  is  error  for  the  court  in  such  a  case  to  reject  proof  of 
the  amoimts  of  the  rents  actually  received  by  him  and  to  limit  his  liability  to 
the  rental  value  of  the  land.    Rev.  Stats.,  art.  4880. 

4.— Trespass  to  Try  Title— Mortgage— Title  in  Trust. 

That  defendant's  title  deeds  were  prior  in  point  of  time  did  not  predode 
plaintiffs  from  recovery  where  the  patent  to  the  land  under  which  both  parties 
claimed,  though  issued  to  another  person,  was  obtained  by  him  in  tniist  for 
plaintiffs,  and  this  was  disclosed  in  the  mortgage  by  the  patentee  under  whidi 
defendant  claimed  through  foreclosure  sale.  ' 

Appeal  from  Wilbarger.    Tried  below  before  Hon.  G.  A.  Brown. 

Snodgraas  dk  Britt,  for  appellants. 

Frost,  Neblett  &  Blanding  and  J.  R.  Tolberi,  for  appellees. 

STEPHENS,  Associate  Justice. — ^This  is  the  second  appeal  in  this 
case.  On  the  first  trial  the  court  gave  a  peremptory  instruction,  and 
for  this  reason  the  judgment  was  reversed.  Taylor  v.  Flynt,  69  S.  W. 
Eep.,  1126.  The  issues  were  submitted  to  the  jury  on  the  last  trial, 
but  in  such  manner,  we  think,  as  to  again  require  the  judgment  to  be 
reversed.  One  material  error  complained  of  is  found  in  the  fifth  para- 
graph of  the  charge:  "I  also  instruct  you,  if  you  find  from  the  testi- 
mony that  F.  S.  Kerr  knew  the  land  in  controversy  was  the  homestead 
of  defendants  and  that  the  Texas  Loan  Agency  would  not  loan  defend- 
ants money  on  their  homestead,  and  that,  to  enable  defendants  to  pro- 
cure the  money  on  their  said  homestead,  the  said  F.  S.  Kerr  and  A. 
Jones  Taylor  and  wife  caused  a  fictitious  deed  thereto  to  be  made  by  the 
said  A.  Jones  Taylor  and  wife  to  B.  S.  Taylor,  with  the  intention  on 
the  part  of  the  said  F.  S.  Kerr  to  thereby  deceive  the  Texas  Loan 
Agency  and  thus  procure  said  agency  to  make  said  loan  without  a 
knowledge  of  defendants'  said  homestead  rights  in  and  to  said  land, 
then  the  Texas  Loan  Agency  can  not  be  charged  with  the  said  F.  8. 
Kerr's  knowledge  of  defendants'  homestead,  nor  of  his  knowledge  of  the 
character  of  such  fictitious  deed,  and  in  such  case  you  should  find  for 
plaintiff,  although  you  find  that  A.  Jones  Taylor  then  intended  to  fully 
pay  the  Texas  Loan  Agency's  debt  with  interest  as  contracted  by  B.  S. 
Taylor.^' 

In  the  sixth  assignment  of  error  the  objection  to  this  charge  is  thus 
fluflSciently  stated :  ^'Because  the  charge  makes  Taylor  and  wife's  right 
to  recover  depend  upon  F.  S.  Kerr's  intentions  and  purposes  alone, 
without  Taylor's  knowledge  thereof,  and  without  Taylor  acting  and 
colluding  with  Kerr  in  his  intentions  to  deceive  the  said  Texas  Loan 
Agency."  The  eighth  paragraph  came  very  near  curing  this  defect, 
but  did  not  quite  do  so.  While  in  general  terms  one  clause  of  this  para- 
graph appeared  to  do  so,  it  was  neutralized  by  what  followed  it.  Bun- 
ning  through  the  fifth,  sixth,  and  eighth  paragraphs  was  the  erroneous 
idea,  which  seems  to  have  been  in  the  mind  of  the  judge  who  prepared 
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the  charge,  that  bad  faith  towards  the  Texas  Loan  Agency  on  the  part 
of  its  agent  in  negotiating  the  loan  was  itself  sufficient  to  shield  the 
company  from  the  consequences  of  such  agent's  knowledge  of  the  home- 
stead character  of  the  property.  Unless  the  Taylors  were  aware  of  his 
alleged  purpose  to  deceive  the  principal,  or  themselves  entertained  a  like 
purpose,  or  in  some  manner  made  him  their  agent  to  procure  the  loan, 
it  matters  not  that  Kerr  may  have  had  such  purpose.  His  knowledge 
would  still  be  the  knowledge  of  his  principal.  But  if  the  learned  judge 
did  not  entertain  the  view  as  suggested,  the  charge  nevertheless  admitted 
of  the  construction  we  have  given  it,  or  at  least  had  such  a  tendency  in 
that  direction  as  to  be  misleading.  Bead  as  a  whole,  the  three  para- 
graphs mentioned  made  quite  prominent  the  view  that  the  evil  intent 
of  Kerr  was  the  one  essential  feature  to  be  considered  by  the  jury,  and 
thus  had  a  tendency  to  impress  them  with  the  idea  that  collusion,  that 
is,  fraudulent  co-operation  on  the  part  of  A.  Jones  Taylor,  was  not 
important 

We  are  also  of  opinion  that  the  special  instruction  complained  of  in 
the  fifth  assignment  of  error  should  not  have  been  given,  as  there  was 
nothing  in  the  evidence  calling  for  such  a  charge,  and  if  applied  to  the 
facts  of  this  case  it  embodied  an  erroneous  proposition,  to  the  effect 
that  a  married  woman  who  has  been  induced  to  execute  a  deed  to  her 
homestead  upon  the  false  and  fraudulent  representations  of  the  grantee 
that  the  land  described  in  the  deed  did  not  include  the  homestead,  is 
without  remedy,  merely  because  the  deed  was  afterwards  explained  to 
her  by  the  officer  taking  her  privy  acknowledgment.  It  does  not  lie  in 
the  mouth  of  such  fraudulent  vendee,  or  of  a  vendee  availing  himself 
of  such  fraud,  to  say  that  the  married  woman  ought  to  have  discovered 
the  fraud  when  the  officer  explained  the  deed  to  her.  He  would  have  to 
go  further  and  show,  which  was  not  done  in  this  case, — or  rather  not  re- 
quired by  this  charge, — ^that  the  fraud  was  disclosed  to  her  by  such 
explanation,  and  that  being  thus  undeceived  she  executed  the  deed. 

We  are  further  of  opinion  that  the  court  erred  in  confining  the  plead- 
ings to  the  rental  value  of  the  land  sequestrated  and  replevied  by  ap- 
pellee Flynt,  plaintiff  below,  and  in  not  allowing  proof  of  the  amount 
or  value  of  tiie  rents  actually  received  by  Flynt.  Bev.  Stats.,  arts.  4880, 
4881.  It  could  not  have  been  the  purpose  of  the  Legislature  in  adopt- 
ing these  articles  of  the  statute  to  have  them  so  construed  as  to  allow  a 
plaintiff  who  replevies  the  property  of  the  defendant  to  make  a  profit 
by  so  doing.  He  is  required  to  account  for  "the  fruits,  hire,  revenue, 
and  rent*'  of  the  property,  and  is  liable  to  a  judgment  ifor  "tiie  value" 
thereof.  • 

In  answer  to  all  the  assignments  of  error,  counsel  for  appellees  sub- 
mit the  counter  proposition,  that  no  judgment  could  have  been  rendered 
in  favor  of  appellants  because  appellee  Flynt  deraigned  title  from  the 
sovereignty  of  the  soil  through  patent  issued  to  B.  S.  Taylor  and  the 
foreclosure  sale  and  conveyance  by  trustee  under  deed  of  trust  from 
B.  S.  Taylor  to  Texas  Loan  Agency,  while  A.  Jones  Taylor  and  wife 
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failed  to  show  any  title  in  themselves,  in  that  they  failed  to  show  that. 
Capps,  who  conveyed  the  land  to  them  originally,  had  any  title,  and 
the  deed  from  E.  S.  Taylor  to  them  was  subsequent  in  date  to  the  trust 
deed.  This  proposition  seems  to  have  been  conceived  when  the  case  was 
submitted  on  oral  argument  and  was  evidently  an  afterthought,  due 
doubtless  to  the  fact  that  coimsel  had  forgotten  what  was  in  the  state- 
ment of  facts.  The  very  deed  of  trust  under  which  Flynt  dejaigned 
title  showed  on  its  face  that  it  was  made  in  part  to  raise  money  to  pay 
what  was  due  the  State  for  this  land,  and  the  money  borrowed  was 
afterwards  so  applied,  whereupon  the  patent  issued.  It  was  proven, 
or  there  was  evidence  tending  to  prove,  that  B.  S.  Taylor  had  no  interest 
whatever  in  the  land,  and  that  in  executing  the  deed  of  trust  and  'Spay- 
ing the  land  out''  and  obtaining  a  patent  from  the  State,  he  was  acting 
for  A.  Jones  Taylor  and  wife,  who  had  conveyed  the  land  to  him  for 
that  purpose,  and  to  whom  he  reconveyed  it. 

For  the  errors  pointed  out  in  the  charge  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


J.  G.  Street  v.  Flora  Robertson  et  al. 

Decided  February  8,  1902. 

1.— Notes— Conaidexmtion— Parol  Evidence. 

Where  a  note  does  not  recite  the  consideration  for  which  it  is  in^en,  and  a 
deed  of  trust  securing  the  note  recites  as  its  consideration  the  merelv  nominal 
sum  of  $10  and  the  uses,  purposes  and  trusts  set  forth  therein,  parol  evidence 
is  admissible  to  show  the  real  consideration  of  the  transaction. 

a. — Same— Neaotiability  Destroyed— Failure  of  Consideration. 

A  note  is  rendered  non-negotiable  by  a  stipulation  therein  that  no  property 
of  the  maker  shall  be  liable  for  the  debt  except  a  certain  tract  of  land  mort- 
gaged to  secure  the  note,  and  a  failure  of  consideration  ma^  therefore  be  pleaded 
even  as  against  an  innocent  purchaser  of  the  note  before  its  maturity. 

3.- Assignment  of  Error. 

An  assignment  complaining  of  the  overruling  of  a  general  and  several  spe- 
cial demurrers  and  embodying  several  distinct  propositions,  and  which  is  relied 
on  as  itself  a.  proposition,  being  followed  only  by  a  brief  statement,  is  in  viola- 
tion of  the  rules  and  will  not  be  considered. 
4.— Estoppel— Pleadinjr  Necessary— Failure  of  Consideration. 

T^e  court  properly  refused  to  charge  that  defendant  was  estopped  to  plead 
failure  of  consideration  where  no  estoppel  had  been  pleaded  by  plaintiff. 

Error  from  Comanche.    Tried  below  before  Hon.  N.  H.  Lindsey. 

N.  J.  Wade,  for  plaintiff  in  error. 

0.  H,  Ooodson,  tor  defendants  in  error. 
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STEPHENS,  Associate  Justice.— March  6,  1896,  G.  W.  L.  Robert- 
son  executed  three  promissory  notes  for  $260  each,  payable  to  A.  W. 
Allen  or  order,  and  at  the  same  time  executed  a  deed  of  trust  to  (Secure 
thorn,  naming  T.  C.  Hill  trustee.  These  instruments  were  in  the  usual 
form,  but  were  qualified  by  the  following  clause  inserted  in  each  of 
them:  "It  is  understood  that  the  tract  of  land  this  day  conveyed  to 
T.  C,  Hill  as  trustee  to  secure  the  payment  of  this  note  is  the  only  prop- 
erty of  the  maker  of  this  note  that  shall  be  subject  to  this  debt,  and 
that  no  other  property  he  now  or  may  own  hereafter  shall  be  subject  in 
any  way  or  be  held  for  the  payment  of  this  note  or  any  part  thereof/' 
The  notes  were  assigned  before  maturity  to  J.  0.  Street,  who  prosecutes 
this  writ  of  error  from  a  judgment  denying  him  the  right  of  recovery 
on  the  ground  of  failure  of  consideration. 

The  assignment  to  Robertson  by  Allen  of  the  right  to  sell  a  washing 
machine  of  a  given  patent  in  a  given  territory  in  Texas  was  the  con- 
sideration for  the  notes  and  deed  of  trust,  though  not  named  therein. 
Ten  dollars  and  the  uses,  purpohc^,  and  trusts  set  forth  in  the  deed  of 
trust  were  recited  as  the  cH)miideration  for  its  execution,  and  no  con- 
sideration whatever  was  recited  in  the  notes.  The  objection  that  proof 
of  the  real  consideration  by  parol  was  inadmissible  was  therefore  prop- 
erly overruled.  Evidently  the  notes  and  deed  of  trust  were  executed  in 
pursuance  of  a  more  comprehensive  agreement  which  the  parties  did  not 
undertake  to  express  in  writing,  and  the  familiar  rule  which  excludes 
proof  by  parol  of  a  consideration  different  from  a  contractual  one  re- 
cited in  the  written  instrument  has  no  application. 

We  also  concur  with  the  district  judge  in  holding  that  the  clause  above 
quoted  rendered  the  notes  non-negotiable.  The  promise  was,  in  effect, 
one  to  pay  the  sums  specified  in  the  notes  or  only  the  proceeds  of  the 
sale  of  the  property  mortgaged,  if  less  than  the  total  sum  named  in  the 
notes.  See  case  cited  in  notes  to  Tiedeman  on  Commercial  Paper,  sec- 
tion 28,  where  the  "promise  was  to  pay  the  proceeds  of  a  shipment  of 
goods.  That  failure  of  consideration  was  available,  see  Ablowich  v. 
Bank,  64  S.  W.  Rep.,  794.  Besides,  the  evidence  showed  beyond  ques- 
tion that  plaintiff  in  error  acquired  two  of  the  notes,  at  least,  vrith 
notice  of  the  alleged  failure  of  consideration. 

These  conclusions  would  require  the  first,  second,  third,  sixth,  and 
seventh  assignments  of  error,  even  if  suflBcient  in  form  and  properly 
briefed,  to  be  overruled. 

We  do  not,  however,  feel  at  liberty  to  ignore  the  objections  so  point- 
edly made  by  counsel  for  the  defendants  in  error  to  these  and  other  as- 
signments as  presented  in  brief  of  plaintiff  in  error.  The  objections 
to  the  first  and  second  assignments  may  not  be  well  taken,  but  those 
made  to  the  third,  fifth,  sixth,  seventh,  eighth,  and  ninth  we  must  sus- 
tain, or  else  be  guilty  ourselves  of  violating  the  rules  prescribed  by  the 
Supreme  Court  To  show  that  the  rules  have  not  been  observed  we  have 
only  to  quote  from  the  brief  of  plaintiff  in  error,  as  a  sample,  the  third 
assignment,  which,  though  it  complains  of  the  overruling  of  a  general 
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demurrer  and  several  special  exceptions  and  embodies  a  half  dozen  dis- 
tinct propositions,  is  itself  relied  on  as  a  proposition,  and  is  followed 
by  no  other  proposition,  but  only  by  a  brief  statement,  of  five  or  six 
lines,  with  citation  of  authorities.  It  reads  thus:  "The  court  erred  in 
overruling  the  general  and  special  exceptions  of  plaintiff  to  defendant's 
first  amended  original  answer  because  (1)  it  attempts  to  vary  a  contract 
in  writing  by  parol,  setting  up  by  parol  another  and  different  contract 
from  that  sued  on,  without  alleging  facts  sufficient  to  show  fraud  or 
failure  of  consideration  of  the  notes  and  mortgages  sued  on;  (2)  said 
answer  pleads  conclusions  merely,  alleges  no  facts  which  would  authorize 
evidence  to  determine  whether  the  consideration  had  failed,  or  A.  W. 
Allen  defraud  the  defendant;  (3)  said  answer  admits  title  passed  to 
defendant  and  complains  only  of  want  of  an  ^assignments  in  evidence 
thereof,  and  therefore  plaintiff,  being  assignee  of  the  notes,  is  not  liable 
for  the  debt,  default,  and  miscarriage  of  A.  W.  Allen  with  reference  to 
the  clerical  work  of  executing  a  suitable  conveyance;  (4)  said  answer 
is  insufficient  because  defendant  fails  and  refuses  to  tender  back  the 
consideration  already  received  by  him  for  his  notes  which  he  alleges  to 
be  'useful  and  valuable;'  (6)  said  answer  contains  no  description  of 
said  improvements,  their  value,  or  that  they  would  be  of  service  to  de- 
fendant, it  is  not  alleged  that  such  improvements  are  patentable,  and 
there  is  nothing  to  distinguish  the  original  machine  from  the  so-called 
improvements,  their  dependence  upon  each  other,  utility  or  relations  are 
not  shown;  (6)  it  appears  from  said  answer  that  defendant  and  A.  W. 
Allen  fully  understood  each  other  at  and  before  the  time  of  the  trade 
and  the  defendant  assumed  the  risk  of  the  happening  of  a  future  event, 
to  wit,  the  issuance  of  patent  on  certain  improvements,  which  patent 
had  already  been  applied  for  and  would  under  the  contract  inure  to  him. 
Perhaps  this  uncertainty  which  defendant  fully  contemplated,  was  the 
very  inducement  of  his  closing  the  trade,  if  he  could  thereby  purchase 
from  Allen  at  a  reduced  price.  The  court  erred  in  not  sustaining  said 
general  and  each  and  all  of  said  twelve  special  exceptions  to  the  first 
amended  original  answer  of  defendant,  as  fully  set  out  and  contained 
in  plaintiff's  second  supplemental  petition,  which  is  here  referred  to  and 
made  a  part  of  this  assignment." 

The  fourth  assignment  seems  subject  to  the  like  objection,  that  two 
distinct  propositions  are  covered  both  by  it  and  by  the  proposition  sub- 
mitted under  it,  but  as  an  examination  of  the  record  shows  it  to  be 
clearly  without  merit,  we  need  not  consider  it  further. 

This  leaves  for  consideration  only  the  tenth  and  eleventh  assignments, 
complaining  of  the  court's  refusal  to  give  two  special  instructions  re- 
quested by  plaintiff  in  error,  to  the  effect  that  Robertson  was  estopped 
by  his  conduct  in  selling  some  of  the  washing  machines  and  accepting 
transfers  of  the  prospective  patent  right  from  pleading  a  failure  of 
consideration;  but  these  assignments  must  be  overruled  because,  if  for 
no  other  reason,  no  estoppel  was  pleaded  by  plaintiff  in  error.  Bail  v. 
Bank,  22  S.  W.  Eep.,  866,  and  case  there  cited. 
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The  evidence  tended  to  show  that  the  failure  of  Allen  to  procure  the 
contemplated  patent  within  a  reasonable  time  was  under  the  circum- 
stances of  this  case  a  failure  of  consideration;  but  no  complaint  is  made 
of  the  verdict.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


B.  E.  LUMSDEN  ET  AL.  V.  CHICAGO^  SOGE  ISLAND  &  TbXAS 

Railway  Company. 

Decided  February  1,  19Q2. 

L^Cliarse  of  Court— Giving  Undue  Prominence. 

Where  the  court  has  already  sufficiently  charged  upon  the  isaues  in  the  case, 
it  is  reversible  error  for  it  to  give,  at  the  request  of  one  of  the  parties,  other 
charges  which  are  merely  a  repetition  of  certain  ones  already  given,  and  thus 
unduly  emphasize  the  pivotal  issue  in  the  case.  See  iUustration  in  a  personal 
injury  case. 

a^— Same— Aignmentatiye  Charge-^Sailroadt. 

A  charge  is  argumentative  which  instructs  the  jury  that  if  they  find  that 
plaintiff's  decedent  could  have  gone  from  the  boarding  car  from  which  he  started 
to  its  passenger  station  by  going  due  north  in  between  its  switch  tracks  imtii 
he  reached  the  public  highway,  and  that  an  ordinarily  prudent  person  would 
have  so  gone,  and  that  if  he  had  so  gone,  he  would  not  have  lost  nis  life,  they 
should  find  for  the  defendant  railway  company. 

Appeal  from  Wise.    Tried  below  before  Hon.  J.  W.  Patterson. 

R.  E.  Carswell  and  C.  K.  Belh  for  appellants. 

T.  J.  McMurray,  for  appellee. 

CONNER,  Chief  Jubticb. — ^This  is  an  appeal  from  a  judgment  in 
appellee's  favor  by  R.  E.  Lumsden  and  Debre  Lumsden,  surviving  wife 
and  minor  child  respectively  of  John  W.  Lumsden,  who  was  run  over 
and  killed  by  cars  of  the  appellee  company  in  its  yards  at  Bridgeport, 
Wise  County,  Texas,  on  the  night  of  November  21,  1898. 

It  was  charged  that  the  deceased  was  in  the  employment  of  the  appel- 
lee company  as  a  member  of  a  bridge  gang;  that  he  had  been  directed  to 
go  to  the  town  of  Jacksboro,  and  that  while  going  from  the  boarding  car 
of  the  bridge  gang  across  the  railway  yard  and  tracks  at  Bridgeport  to 
take  passage  upon  one  of  appellee's  trains  destined  for  Jacksboro,  he 
was,  without  fault  or  negligence  on  his  part,  negligently  run  down  and 
killed  by  some  heavily  laden  cars  that  had  been  ^'kicked"  along  and 
down  a  switch  track  across  which  deceased  was  going  when  run  over. 
It  was  alleged  that  the  night  was  very  dark ;  that  no  brakeman  or  light 
was  stationed  on  the  end  of  the  approaching  car;  that  no  light  was  on 
the  depot  platform  near  which  the  accident  occurred,  and  that  said  cars 
approached  without  noise,  without  warning,  and  very  rapidly. 

Vol.  28  Civil— 16. 
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The  defense,  so  far  as  necessary  to  herC'State,  was  a  general  denial  and 
contributory  negligence  on  the  part  of  John  W.  Lumsden  in  attempting 
to  cross  the  track  upon  which  he  was  killed  at  the  time  and  in  the  man- 
ner he  did  without  stopping,  looking,  and  listening,  and  in  attempting 
to  cross  the  track  rather  than  go  in  another  and  safer  way. 

The  errors  assigned  are  to  the  action  of  the  court  in  giving  certain 
special  instructions  requested  by  appellee  and  in  refusing  others  re- 
quested by  appellants.  To  illustrate  the  force  of  appellant's  objections 
and  the  conclusion  to  which  we  have  come,  it  will  be  necessary  to  set  out 
the  instructions  involved  and  to  state  that  the  evidence  of  the  contend- 
ing parties  in  many  material  particulars  was  as  distinctly  conflicting  as 
evidence  could  well  be.  The  evidence  in  behalf  of  appellants  tended  to 
support  the  material  allegations  of  their  petition,  and  to  show  that  de- 
ceased was  in  the  exercise  of  ordinary  care  at  the  time  he  was  killed, 
while  appellee's  evidence  tended  to  show  that  the  night  was  light  instead 
of  dark;  that  the  brakeman  with  a  light  was  upon  the  forward  car  in- 
stead of  some  four  or  five  cars  back ;  that  the  cars  approached  slowly  in- 
stead of  rapidly;  that  the  cars,  brakeman,  and  light  could  have  been 
plainly  head  and  seen  had  the  deceased  made  the  slightest  effort  to  stop, 
look,  or  listen;  that  there  was  another  and  safe  way  in  which  deceased 
could  have  gone,  and  that,  notwithstanding  this,  deceased  deliberately 
walked  out  upon  said  track,  stopped,  and  there  remained  until  run  over. 

The  court's  general  charge  gave  proper  definitions  of  negligence  and 
ordinary  care;  instructed  the  jury  that  it  was  the  duty  of  appellee's 
servants  operating  the  train  to  exercise  such  care  to  avoid  injury  to  per- 
sons who  might  be  in  its  yards  or  crossing  its  tracks;  that  it  was  also 
the  duty  of  deceased  to  exercise  ordinary  care  to  avoid  injury  to  him- 
self, and  among  other  things  gave  the  following  paragrapb^  on  contrib- 
utory negligence: 

"5.  If  you  believe  from  a  preponderance  of  the  evidence  herein 
that  the  said  John  W.  Lumsden,  before  going  upon  the  track  of  the  de- 
fendant, failed  to  look  and  listen  for  cars  on  said  track,  and  if  you  be- 
lieve that  such  failure  to  look  and  listen  for  cars  was  negligence  as  the 
same  is  hereinbefore  defined,  and  if  you  believe  the  said  Lumsden,  by 
so  looking  and  listening,  could  have  discovered  his  danger;  you  will  find 
for  the  defendant. 

"10.  If  you  believe  that  J.  W.  Lumsden  attempted  to  cross  the  de- 
fendant's track  in  front  of  the  cars,  and  if  you  believe  he  was  while  at- 
tempting to  do  so  killed,  and  if  you  believe  from  the  evidence  that  in  so 
attempting  to  cross  the  track  the  said  Lumsden  was  guilty  of  negligence 
as  the  same  is  hereinbefore  defined,  you  will  find  for  the  defendant." 

It  was  under  such  circumstances  that  the  court  gave,  at  appellee's  re- 
quest, the  following  special  instructions,  to  which  error  has  been  as- 
signed : 

"5.  You  are  instructed  that  if  you  believe  from  the  testimony  that 
J.  W.  Lumsden  could  have  seen  the  car  or  cars  which  killed  him  if  he 
had  stopped  or  looked  or  listened  before  he  went  upon  the  track,  and  if 
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you  belieTe  that  an  ordinarily  prudent  person  situated  as  he  was  would 
have  stopped  or  looked  or  listened^  and  you  further  believe  that  his  fail- 
ure to  stop  or  look  or  listen  was  the  case  of  his  being  run  over  and  killed, 
you  will  return  a  verdict  in  favor  of  defendant  railway  company. 

"8.  You  are  instructed  that  even  if  you  find  from  the  testimony  that 
the  defendant  was  guilty  of  negligence  which  caused  or  contributed  to 
the  death  of  said  J.  W.  Lumsden,  and  also  find  that  said  J.  W.  Lumsden 
was  himself  guilty  of  contributory  negligence,  which  proximately  con- 
tributed to  bring  about  said  occurrence,  it  will  be  your  duty  to  find  a 
verdict  for  the  defendant  railway  company. 

'^9.  You  are  instructed  that  if  you  find  from  the  evidence  that  said 
J.  W.  Lumsden  could  have  gone  from  the  boarding  qar  from  which  he 
started  to  its  passenger  train  or  passenger  station  by  going  due  north 
in  between  its  switch  tracks  until  he  reached  the  public  highway,  and 
that  an  ordinarily  prudent  person  would  have  so  gone,  and  that  if  he  had 
so  gpne  he  would  not  have  lost  his  life,  it  will  be  your  duiy  to  find  for 
the  defendant  railway  company. 

"11.  You  are  instructed  that  it  is  the  duty  of  one  while  passing 
through  the  yards  of  a  railway  company  and  over  its  tracks  to  use  that 
degree  of  care  and  caution  that  an  ordinarily  prudent  person  under  the 
same  circumstances  would  use,  and  if  you  believe  that  an  ordinarily 
prudent  person  would  not  have  gone  or  attempted  to  go  across  the  yards, 
switches,  and  tracks  of  the  defendant  at  the  time  and  in  the  manner 
said  J.  W.  Lumsden  did,  and  believe  that  his  going  across  said  tracks 
at  the  time  and  in  the  manner  he  did  was  the  cause  of  his  death,  then 
you  will  find  for  the  defendant  railway  company.*' 

It  is  often  a  matter  of  difficulty  to  discriminate  between  charges  fall- 
ing within  the  rule  announced  in  the  case  of  Railway  v.  McGlamory,  89 
Texas,  635,  reaflftrmed  in  Railway  v.  Rogers,  91  Texas,  62,  and  charges 
that  are  objectionable  as  tending  to  give  undue  prominence  to  a  particu- 
lar defense  sharply  contested  in  the  evidence.  But  we  think  a  careful 
consideration  of  the  special  charges  above  set  out  will  render  it  apparent 
that  the  court,  under  the  circumstances,  erred  to  the  prejudice  of  appel- 
lants, as  assigned,  in  giving  them. 

The  fifth  special  instruction  was  substantially  but  a  repetition  of  that 
given  in  the  fifth  paragraph  of  the  court's  general  charge.  Special 
charges  numbers  8  and  11  are  substantially  embraced  in  the  tenth  clause 
of  that  already  given  by  the  court,  while  special  charge  number  9  was 
argumentative,  and  the  whole,  when  considered  together,  unduly  em- 
phasized the  pivotal  issue  in  the  case.  Chisum  v.  Chesnutt^  36  S.  W. 
Rep.,  760,  and  that  line  of  cases.  It  is  mainly  insisted  in  answer  to  this 
view  that  the  undisputed  evidence  establishes  contributory  negligence 
on  the  part  of  John  W.  Lumsden,  but  having  been  unable  to  concur  in 
this  construction  of  the  testimony,  the  judgment  will  be  reversed  and 
the  cause  remanded  for  the  error  indicated. 

Reversed  and  remanded. 
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John  A.  Lehman  et  al.  v.  Chatham  Maghineby  Company. 

Decided  February  6,  1902. 

Homestead— Deed— Mortgage. 

An  instrument  in  form  of  an  absolute  deed  of  the  homestead,  duly  acknowl- 
edged by  husband  and  wife,  may  be  shown  by  parol  evidence  to  have  been  in* 
tended  as  a  mortgage,  and  as  such  to  be  void;  the  test  of  a  mortgage  is  tbe 
reUtion  of  debtor  and  creditor,  but  all  facts  bearing  upon  the  intention  of  the 
parties  are  to  be  considered  together. 

Appeal  from  Milam.    Tried  below  before  Hon.  W.  Q.  Taliaferro. 

Mania  J.  Moore,  for  appellants 

Hefleyj  McBride  d  Watson,  for  appellees. 

COLLARD,  Assooute  Justice. — ^This  suit  was  brought  in  the  Dis- 
trict Court  of  Milam  County  by  A.  M.  Rhodes  and  H.  G.  Rhodes,  a 
copartnership  doing  business  under  the  firm  name  of  the  Chatham  Ma- 
chinery Company,  in  the  form  of  trespass  to  try  title  and  for  damages, 
against  O.  Schrader  and  John  and  Selma  Lehman,  and  judgment  was 
rendered  upon  verdict  for  the  company,  from  which  defendants  have 
appealed.  The  court  instructed  the  jury  to  "return  a  verdict  for  the 
plaintiff,  the  company. 

1.  Plaintiffs  read  in  evidence  general  warranty  deed  of  John  D. 
Carothers  to  defendant  John  A.  Lehman,  dated  April  7,  1891,  reciting 
consideration  of  $287.50,  of  which  $87.50  is  acknowledged  as  paid  in 
cash  and  two  promissory  notes,  each  for  $100  due  one  November  1, 1891, 
and  the  other  November  1,  1892,  for  the  land  sued  for. 

2.  General  warranty  deed  of  G.  Schrader,  May  9,  1896,  to  A.  M. 
and  A.  G.  Rhodes,  reciting  a  cash  consideration  of  $300  for  the  land 
sued  for. 

3.  General  warmty  deed  of  defendants,  John  A.  Lehman  and  his 
wife  Selma,  duly  acknowledged,  for  the  land,  to  plaintiffs  A.  M.  and 
H.  G.  Rhodes,  expressing  a  cash  consideration  of  $2000,  of  date  March 
26,  1898,  which  conveys  the  land  in  controversy. 

4.  There  was  testimony  to  the  effect  that  deed  of  John  A.  Lehman 
to  Schrader,  executed  in  1892,  was  intended  as  a  mortgage  to  secure  a 
loan  of  $300,  and  that  Rhodes,  one  of  the  plaintiffs,  was  informed  of  the 
fact  before  they  took  a  deed  from  Schrader,  which  the  parol  evidence 
shows  they  did  so,  they  agreeing  to  and  paying  Schrader  the  $300  for 
Lehman. 
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Lehman  was  indebted  to  plaintiffs  for  mill  machinery  about  $2000, 
and  there  was  testimony,  besides  that  of  Lehman,  tending  to  show  that 
the  deed  of  Lehman  and  wife  was  intended  by  the  parties  as  a  mort- 
gage to  secure  the  debt.  It  was  in  proof  that  the  land  was  the  home- 
stead of  Lehman  and  wife  before  and  during  the  time  of  these  trans- 
actions, and  is  their  homestead  yet.  The  notes  of  Lehman  evidencing 
his  debt  to  the  company  were  not  delivered  to  him,  and  all  the  while  he 
has  retained  possession  of  the  premises,  residing  on  the  same. 

There  was  testimony  on  the  part  of  plaintiffs  disputing  the  mortgage 
effect  of  the  deed  and  knowledge  on  their  part  of  such  asserted  fact. 

Opinion, — ^Unquestionably  the  court  below  committed  error  in  in- 
structing the  jury  peremptorily  to  return  a  verdict  for  the  plaintiffs,  and 
that  error  assigned  is  sustained.  The  testimony  warranted  the  submis- 
sion of  the  question  as  to  whether  or  not  the  deeds,  though  absolute  in 
form,  were  intended  as  security  only  for  debt,  and  if  such  was  the  fact, 
whether  plaintiffs,  or  either  of  them,  had  notice  of  the  fact  as  to  the 
deed  to  Schrader  at  or  before  his  deed  to  them.  The  court,  under  the 
f acts^  should  have  left  these  questions  to  the  jury. 

It  has  been  long  since  and  often  decided  by  the  courts  of  this  State 
that  a  deed  to  land,  absolute  in  form,  may  be  shown  by  parol  evidence 
to  have  been  intended  as  a  mortgage  or  merely  security  for  debt,  and  in 
<!a8e  of  such  a  finding  it  will  have  the  effect  of  a  mortgage.  Hardie  v. 
Campbell,  63  Texas,  296,  citing  6  Texas,  93;  11  Texas,  478;  45  Tecjas, 
445 ;  Hudson  v.  WiUcinson,  45  Texas,  445 ;  Loving  v.  Milican,  59  Texas, 
423.  ''The  true  test  is  the  existence  or  nonexistence  of  the  relation  of 
debtor  and  credStor**  after  the  deed;  but  this  and  all  the  facts  bearing 
on  the  issue  should  be  considered  together.  Appellant  has  cited  many 
other  authorities  in  support  of  his  contention,  but  we  deem  it  unneces- 
sary to  cite  all  of  them. 

Because  of  the  error  in  the  court's  charge,  as  above  indicated,  the 
judgment  of  the  lower  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


QuLF,  Colorado  &  Santa  Pe  Railway  Company  v. 
Dabby  &  Cauthen. 

Decided  February  5,  1902;  March  5,  1902. 

l.--Carxier— Delay— Conversion— Loss  by  Act  of  God. 

Mere  delay  by  the  carrier  in  delivering  a  shipment  does  not  amount  to  a 
conversion;  and  if  the  property  is,  meantime,  destroyed  by  act  of  God,  such  as 
the  great  storm  at  Galveston  on  September  7,  1900,  the  carrier  is  not  liable. 

-8.— Carrier— Notifying  Consignee— Pleading. 

Pleading  held  to  charge  carrier  with  value  of  shipment  as  on  conversion, 
did  not  warrant  recovery  against  it  for  delay  in  complying  with  a  special 
promise  to  notify  the  consignee  of  its  arrival,  whereby  he  failed  to  pay  the 
shipper's  draft  before  its  destruction  by  the  act  of  God. 


230  28  Texas  Civil  Appeals  Reports.         [Sd  Districl, 

Appeal  from  the  County  Court  of  Lampasas.  Tried  below  before  Hon. 
D.  C.  Thomas. 

Bollinger  Mills  and  J.  W.  Terry,  for  appellant 

Walter  Acker,  for  appellees. 

FISHER,  Chief  Justice. — This  is  an  action  by  appellees  against 
the  railway  company  to  recover  the  value  of  a  carload  of  wheat,  shipped 
by  appellees  over  appellant's  road  from  the  town  of  Lometa,  in  Lam- 
pasas County,  to  the  city  of  Galveston,  which,  it  was  alleged,  by  reason 
of  the  negligence  of  the  defendant,  was  never  delivered  to  the  appellees 
or  the  consignee  at  the  place  of  destination.  Appellees  recovered  the 
full  value  of  the  carload  of  wheat. 

The  testimony  shows  that  there  was  a  few  days  delay  in  transporting 
the  wheat  to  Galveston  and  in  keeping  the  same  by  the  carrier  at  that 
point  before  the  disastrous  storm  that  occurred  there  on  September  7, 
1900,  by  which  most  of  the  wheat  in  the  car  was  destroyed.  After  the 
storm  a  part  of  the  wheat  in  the  car  was  recovered,  and  it  was  retained 
in  possession  of  the  railway  company  for  several  months  without  being 
accounted  for  and  delivered  to  the  appellees.  Plaintiflfs'  cause  of  action 
is  in  effect  one  of  conversion  of  the  entire  carload  of  wheat;  but  it  does 
not  appear  from  the  facts  that  such  an  unreasonable  length  of  time  had 
elapsed  from  the  time  that  the  wheat  should  have  arrived  before  the 
occurrence  of  the  storm  by  which  it  was  partially  destroyed  as  would 
authorize  the  conclusion  that  such  delay  amounted  to  a  conversion.  A 
•mere  delay  of  a  carrier  in  delivering  the  shipment  is  hot  usually  held 
tantamoimt  to  a  conversion  of  the  property.  Boiling  v.  Elirby,  24  Am. 
-St.  Rep.,  793,  and  notes  thereto  on  pp.  108,  815,  816.  And  if  the  prop- 
erty in  the  meantime  is  destroyed  by  the  act  of  God,  the  carrier  will 
not  be  held  liable.  This  principle  is  recognized  in  the  recent  case  of 
Railroad  v.  Bergman,  64  Southwestern  Reporter,  999,  in  which  it  was 
also  held  that  the  storm  in  question  was  of  such  an  unprecedented  char- 
acter that  it  could  not  have  been  anticipated  and  guarded  against  by 
the  exercise  of  the  utmost  diligence,  and  we  think  that  case  is  decisive 
of  the  questions  presented  in  this  case  under  appellant's  assignments  of 
errors,  except  as  to  that  portion  of  the  wheat  which  was,  after  the  storm, 
recovered  by  the  appellant.  We  think  the  conduct  of  appellant  relating 
to  the  wheat  that  was  afterwards  recovered  would  make  it  liable  for  its 
value.  The  delay  in  accounting  for  it  and  restoring  it  to  the  parties  that 
were  entitled  to  it  was  unreasonable,  and  the  trial  court,  under  the  facts 
stated,  would  be  authorized  to  render  judgment  against  the  railroad  for 
the  value  of  the  wheat  so  recovered. 

For  the  reasons  stated,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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OPINION  ON  REHEARING. 

FISHER,  Chief  Justice. — Our  reference  in  the  original  opinion  to 
the  case  of  Boiling  v.  Kirby^  24  American  State  Reporter,  was  made 
for  the  purpose  of  directing  attention  to  the  authorities  cited  in  the 
notes  of  the  reporter  to  that  case,  to  the  effect  that,  under  a  contract  of 
shipment,  the  carrier  would  not  be  held  liable  for  the  total  value  of  the 
goods  where  the  negligence  or  the  breach  of  the  contract  consisted 
merely  in  delay  in  transportation  and  delivery.  That  in  order  to  hold 
the  carrier  liable  for  the  fidl  value,  the  delay  must  be  of  such  a  char- 
acter as  would  authorize  the  inference  that  the  carrier  had  converted 
or  appropriated  the  goods,  or  refused  to  account  to  the  owners  therefor. 
The  cases  referred  to  in  the  notes  of  the  reporter  were  examined  by  us, 
and  they  were  found  to  be  in  point  upon  this  subject. " 

Suppose  that  the  plaintiffs  in  this  case  had  sued  the  appellant  upon 
the  same  grmmds  stated  in  the  petition  for  the  full  value  of  the  goods 
on  thp  7th  day  of  September  prior  to  the  storm  that  destroyed  tlie 
property,  and  the  carrier  had  tendered  delivery  in  accordance  with  the 
contract  upon  that  day,  would  the  plaintiffs  have  been  permitted,  in 
view  of  this  fact,  to  recover  a  judgment  for  the  full  value  of  the  goods? 
We  think  clearly  not.  The  cause  of  action  up  to  that  time  would  have 
been  simply  for  damages  arising  from  the  delay.  If  the  suit  had  been 
to  recover  the  total  value  of  the  property  with  interest,  the  carrier  could 
have  defeated  the  action  to  that  extent,  by  tendering  the  goods  to  the 
consignee  or  the  plaintiffs.  This  rule  is  virtually,  in  effect,  conceded 
by  all  of  the  authorities  that  we  have  examined  upon  this  subject,  and 
it  is  not  in  conflict  with  the  rule  annoimced  in  Byan  v.  Bailway,  65 
Texas,  18,  and  Bailway  v.  Manufacturing  Company,  14  Southwestern 
Reporter,  786.  Those  cases  hold  that  where  there  is  a  clause  in  the 
contract  exempting  the  carrier  from  liability  by  reason  of  events  that 
may  subsequently  occur,  the  carrier  will  not  be  relieved  from  liability 
where  its  negligence  had  a  tendency  to  cause  the  occurrence  which  de- 
stroyed the  property.  There  is  absolutely  no  relation  existing  between 
the  negligence  of  the  carrier  in  this  case  in  delaying  the  shipment  and 
delivery  and  the  disastrous  storm  by  which  the  property  was  partially 
destroyed.  Of  course,  it  is  needless  to  say  that  the  act  of  the  carrier 
had  no  tendency  whatever  in  producing  the  storm ;  that  was  an  act  over 
which  the  carrier  had  not,  and  could  not,  in  the  nature  of  things,  have 
any  control  whatever.  It  was  an  intervening  cause  with  which  the 
original  negligence  of  the  carrier  was  in  nowise  proximately  connected. 
It  was  unforeseen  and  could  not,  in  the  nature  of  things,  have  been 
guarded  against.  From  the  time  that  the  carrier  received  the  shipment, 
and  from  the  time  of  its  failure  to  deliver  to  the  consignee,  it  could  not 
certainly  have  anticipated  that  such  a  destructive  storm  would  arise  as 
would  destroy  the  property  or  prevent  the  carrier  from  complying  with 
its  contract,  by  which  it  agreed  to  deliver  the  property  in  question  to  the 
consignee. 
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In  subdivision  3  of  the  motion  for  rehearing,  the  appellees  make  this 
statement,  in  complaining  of  the  opinion  of  this  court:  '^Because  it 
appears  from  the.  opinion  that  the  court  ignored  the  fact  that  this  suit 
was  brought  to  recover  damages  for  breach  of  a  special  contract  of  ship- 
ment, in  which  appellant  expressly  undertook  and  agreed  to  notify  the 
consignee,  Texas  Star  Flour  Mills,  of  the  arrival  of  the  wheat  in  Gal- 
veston, and  it  conclusively  appears  from  the  evidence  that  appellant 
held  the  wheat  in  Galveston  for  more  than  three  days  before  the  storm 
and  never  notified  consignee  of  its  arrival,  as  it  had  contracted  to  do; 
when  if  it  had  done  so,  the  appellees'  draft  for  the  value  of  the  wheat 
would  have  been  paid  two  days  before  the  storm/' 

We  said  in  the  original  opinion  that  the  plaintiffs'  cause  of  action 
was  in  effect  one  of  conversion,  to  recover  the  total  value  of  the  wheat 
Whatever  name  may  be  given  to  the  plaintiffs'  cause  of  action,  it  is 
clear  that  a  judgment  rendered  in  such  case  would  have  the  effect,  and 
the  action  would  be  iki  its  nature  of  the  character  named  4)y  us  in  the 
opinion.  In  determining  what  is  the  character  of  the  cause  of  action, 
and  what  are  the  grounds  that  authorize  recovery,  we  look  to  the  plain- 
tiffs' petition  to  ascertain  these  facts,  and  such  was  done  in  this  case. 
The  plaintiffs'  petition  states  a  case  in  which  it  was  sought  simply  to 
recover  the  value  of  the  property,  based  upon  the  failure  of  the  railway 
company  to  promptly  transport  and  deliver  it  to  the  parties  to  whom 
it  was  consigned  at  Galveston.  There  is  not  one  word  in  the  petition 
indicating  or  charging  any  breach  whatever  upon  the  appellant  of  a 
failure  or  refusal  to  notify  the  consignee  of  the  arrival  of  the  whe^t. 
If  the  plaintiffs  sought  to  base  their  cause  of  action  upon  the  failure  of 
the  appellant  to  notify  the  consignee  of  the  arrival  of  the  wheat,  they 
should  have  made  some  statement  to  this  effect  in  their  pleadings,  but  it 
was  not  done.  We  are  not  at  liberty,  in  order  to  support  the  judgment 
of  a  trial  court,  to  go  outside  of  the  record  and  make  a  case  not  presented 
by  the  pleadings,  although  there  might  be  some  evidence  bearing  upon 
such  a  question. 

We  have  given  this  case  very  careful  examination,  and  are  still  of  the 
opinion  that  the  authorities  cited  in  the  notes  to  the  case  reported  in 
24  American  State  Reports  are  in  point;  and  according  to  the  case 
made  by  the  pleadings  of  the  plaintiffs  it  is  controlled  by  the  decision 
of  the  Court  of  Civil  Appeals  in  Railway  v.  Bergman,  64  Southwestern 
Reporter,  999. 

The  motion  is  overruled. 

Overruled. 
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E.  M.  Tillman  v.  Tom  Peoples  et  al. 

Decided  February  6,  1902;  March  19,  1902. 

l.—Fraad—]>i800v«n^—]>iligmioe— Testimony  of  Party  Charged. 

One  who  seeks  to  set  aside  a  previous  judgment  for  the  fraud  of  his  oppo- 
nents in  pocuring  same  by  concealing  the  fraud  he  charged  them  with  in  that 
suit,  can  not  be  said  to  have  used  proper  diligence  to  discover  evidence  in  that 
action  when  he  neglected  to  take  the  depositions  of  the  adverse  parties  who 
must  have  known  of  it.  There  is  no  presumption  that  they  would  have  testified 
falsely  as  to  their  o¥ai  fraud. 

S.— Final  Jadgment— Party  Undisposed  of— Entry  Nunc  Pro  Tone. 

Though  a  judgment  as  entered  failed  to  dispose  of  the  case  as  to  one  party, 
though  the  ruling  made  intended  a  disposition  of  it  as  to  him  also,  in  a  subse- 
quent suit  in  the  same  court  and  upon  the  same  issues  the  proper  judgment 
could  be  entered  nunc  pro  tunc,  and  the  'plea  of  res  judicata  sustained  thereby. 

S.— Judgment— Setting  Aside  for  Fraud. 

See  opinions  here  expressed  as  to  fraud  or  perjury  in  obtaining  a  judgment 
as  ground  for  setting  it  aside  in  a  subsequent  action  upon  their  discovery. 

Appeal  from  Milam.    Tried  below  before  Hon.  J.  C.  Scott. 

Mania  J.  Moore  and  L.  C.  McBride,  for  appellant. 

W.  r.  Hefley  and  Henderson,  Streeiman  £  Freeman,  for  appellees. 

FISHEB,  Chief  Justice. — The  following  statement  of  the  case  is 
taken  from  the  brief  of  appellees,  which  we  find  substantially  correct: 

On  the  11th  of  October,  1887,  appellant  E.  M.  Tillman,  by  his  at- 
torneys. Ford,  Ford  &  Stone,  filed  suit  in  the  District  Court  of  Milam 
County,  Texas,  in  an  action  of  trespass  to  try  title  against  Tom  Peoples, 
Ed.  Eaton,  and  Lyddleton  Smith,  as  defendants,  for  the  title  and  pos- 
session of  the  land  in  controversy  in  this  suit,  the  number  of  the  suit 
being  2099. 

The  defendants  were  all  duly  cited,  and  on  the  ?lst  of  October,  1887, 
.by  their  attorney,  E.  L.  Antony,  filed  a  general  joint  answer,  consist- 
ing of  general  demurrer,  denial,  and  plea  of  not  guilty.  On  the  16th 
of  November,  1887,  defendant  Tom  Peoples,  by  his  attorney,  E.  L. 
Antony,  filed  his  separate  first  amended  original  answer,  and  among 
other  matters  of  defense  he  pleaded  his  title  specially,  alleging  sub- 
stantially that  on  the  21st  of  September,  1886,  his  codefendant  Eaton, 
being  indebted  to  him  in  the  sum  of  $1800,  executed  his  note  for  that 
amount,  and  to  secure  the  payment  of  the  same  gave  deed  of  trust  to 
W.  C.  Boss,  trustee,  conveying  the  land  in  suit  with  power  to  sell.  That 
said  Ross,  by  virtue  of  the  terms  of  said  deed  of  trust,  sold  said  land, 
and  that  defendant  Peoples  had  purchased  the  same,  and  thereby  be- 
came the  owner  in  fee  simple,  and  that  plaintiff's  claim  of  title  was  a 
cloud  on  defendant's  title,  and  he  prayed  for  its  removal,  and  also  for 
writ  of  possession  against  his  codefendants,  Eaton  and  Smith. 

On  the  28th  of  November,  1887,  plaintiff  by  his  said  attorney  filed 
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his  first  supplemental  petition  in  replication  to  said  amended  answer  of 
Peoples,  and  attacked  the  title  pleaded  by  Peoples  for  fraud,  alleging 
in  substance  that  "all  of  the  proceedings  set  out  in  Peoples^  answer 
showing  title  in  him  were  false  and  fraudulent.  That  Eaton  was  not 
indebted  to  Peoples  in  any  sum,  but  that  plaintiff  Tillman  was  a  cred- 
itor of  Eaton's,  and  that  said  proceedings  alleged  by  Peoples  were  had 
for  the  fraudulent  purpose  of  hindering  and  delaying  the  creditors  of 
Eaton,  and  especially  Tillman,  in  the  collection  of  their  debts,  and 
were  null  and  void.  That  Peoples  had  fxdl  knowledge  of  the  fraudulent 
character  of  said  proceedings  and  was  a  party  thereto.  That  plaintiff 
Tillman  had  sued  Eaton  and  obtained  a  judgment  against  him,  and 
had  levied  on  the  land  in  suit  imder  execution,  and  he  had  bought  the 
same  at  execution  sale  and  had  good  title  thereto.'^ 

On  the  30th  of  November,  1887,  Tillman  filed  motion  for  a  contin- 
uance of  the  cause  on  account  of  the  absence  of  T.  J.  Stirman,  H.  J. 
Knauff,  dnd  Ed.  Eaton,  who  were  alleged  to  be  material  witnesses  for 
him.  The  cause  was  continued  on  said  motion,  and  plaintiff  had  leave 
to  amend. 

At  the  April  term,  1888  (on  the  17th  of  May,  1888),  judgment  was 
duly  rendered  for  defendants  against  plaintiff  for  the  land  and  costs. 
Said  judgment  was  entered  on  the  minutes  of  the  court  as  a  judgment 
in  favor  of  the  defendant  Peoples  and  against  plaintiff  Tillman  and 
the  codefendant  Eaton  for  the  land  in  suit  and  for  cost.  The  defend- 
ant Smith  is  not  mentioned  in  the  entry  of  the  judgment  on  the  min- 
utes, and  the  judgment  as  entered  makes  no  formal  disposition  of  the 
case  as  to  him. 

The  judge's  trial  docket  shows  the  following  entry  in  said  cause  in 
the  handwriting  of  the  judge:  "May  17,  1888,  judgment  for  the  de- 
fendants against  plaintiff  for  land  and  cost."  No  further  proceedings 
were  had  and  the  cause  was  dropped  from  the  docket. 

On  the day  of  April,  1890,  W.  T.  Hefley  and  A.  J.  Lewis  pur- 
chased the  land  from  Peoples  without  notice  of  any  alleged  fraud  and 
for  value,  and  have  ever  since  been  in  possession  of  said  land,  under 
duly  recorded  warranty  deed,  and  have  paid  the  taxes  thereon.  The 
present  suit  was  filed  by  plaintiff  E.  M.  Tillman  against  defendant 
Peoples  in  the  district  Court  of  Milam  County,  Texas,  on  the  16th  of 
December,  1895,  and  is  numbered  2940  on  the  docket.  Peoples  was 
the  sole  defendant.    The  action  was  for  damages. 

Plaintiff  alleged  the  proceedings  in  said  cause  No.  2099,  and  that  a 
judgment  was  duly  rendered  therein  in  favor  of  Peoples  and  against 
Tillman  for  the  land.  That  Peoples  had  obtained  the  judgment  by 
fraud,  and  alleging  particularly  that  the  title  of  Peoples  relied  on  in 
said  trial  was  fraudulent  and  was  for  the  purpose  of  hindering  and 
delaying  Eaton's  creditors.    It  was  alleged  that  Peoples  had,  on  the 

day  of  April,  1890,  conveyed  said  land  to  Hefley  and  Lewis  for 

value  and  without  notice  of  the  fraudulent  character  of  Peoples'  title; 
Hefley  and  Lewis  were  the  owners  of  the  land,  and  that  by  his  convey- 
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ance  to  them  Peoples  had  removed  the  same  beyond  plaintiflPs  reach. 

That  Eaton  had  died  on  the  day  of  ,  1890;  that  the 

fraud  was  concealed  from  plaintiff  by  said  Peoples  until  the day 

of  October,  1894/ when  by  his  answer  filed  in  a  suit  pending  in  said 
District  Court,  styled  B.  I.  Arnold,  administrator  of  Ed.  Eaton,  v. 
Tom  Peoples,  No.  2568,  said  Peoples  admitted  that  Eaton  did  not  owe 
him  anything,  and  that  the  deed  of  trust  was  without  consideration,  and 
for  the  purpose  of  hindering,  delaying,  and  defrauding  the  creditors  of 
Eaton,  and  especially  plaintiff. 

Plaintiff  prayed  for  judgment  annulling  the  judgment  in  suit  No. 
2099  and  for  damages  for  the  value  of  the  property.  Peoples  was  cited, 
and  filed  his  answer,  and  on  the  6th  day  of  October,  1897,  plaintiff 
filed  his  amended  petition,  alleging  for  tiie  first  time  that  the  judg- 
ment in  cause  No.  2099  was  not  final,  because  it  did  not  dispose  of  de- 
fendant Smith.  This  amendment  also  made  B.  I.  Arnold,  adminis- 
trator of  Ed.  Eaton,  and  Lyd.  Smith  defendants  with  said  Peoples.  On 
April  6,  1899,  the  third  amended  petition  was  filed,  making  Hefley  and 
Lewis  for  the  first  time  defendants,  and  alleging  them  to  be  purchasers 
pendente  lite.  Smith  died  and  his  heirs  were  made  parties  defendant. 
Plaintiff  sought  to  recover  the  land  of  all  of  the  defendants,  or  in  the 
alternative  to  recover  against  Peoples  for  damages. 

The  cause  was  tried  before  the  court  on  the  21st  day  of  May,  1901, 
upon  the  plaintiff's  fifth  amended  original  petition,  filed  March  15, 
1901,  and  the  supplements  thereto,  alleging  the  fraud  of  Peoples  as 
originally  set  out  at  the  institution  of  the  suit,  and  further,  that  the 
judgment  was  not  final,  because  it  failed  to  dispose  of  defendant  Smith, 
and  that  Hefley  and  Lewis  were  purchasers  pending  the  suit,  and  prayed 
for  judgment  for  the  land  against  all  of  the  defendants;  or,  in  the 
alternative,  for  judgment  against  Peoples  for  the  value  of  the  land. 
The  heirs  of  Eaton  and  Smith  filed  general  disclaimers. 

Defendant  Peoples  answered  by:  First. — General  demurrer.  Sec- 
ond.—Special  exceptions  setting  up  (1)  res  adjudicata;  (2)  abandon- 
ment of  cause  No.  2099  by  plaintiff;  (3)  one,  two,  four,  five,  and  ten 
years  limitation.  Third. — Special  answer  setting  up  one,  two,  four, 
five,  and  ten  years  limitation.  Eighth. — That  the  matters  and  things  at 
issue  in  this  cause  had  been  fully  presented  and  adjudicated  in  said 
cause  No.  2099.  Ninth. — That  if  defendant  Smith  was  not  disposed  of 
by  the  entry  of  the  judgment  in  cause  No.  2099,  the  failure  was  a 
clerical  omission,  and  it  was  prayed  that  judgment  be  amended  and  en- 
tered nunc  pro  tunc,  according  to  the  entry  of  the  judge's  docket. 
Tenth. — That  if  the  judgment  in  said  cause  2099  was  not  final,  that 
said  cause  was  not  a  pending  suit,  but  had  long  since  been  abandoned 
and  discontinued  by  the  plaintiff. 

Defendants  Hefley  and  Lewis  answered:  First. — Adopting  the  an- 
swer of  Peoples  so  far  as  the  same  is  applicable.  Second. — That  they 
were  innocent  purchasers.     Third. — Five  years  statute  of  limitation. 

Judgment  was  rendered  for  defendants  on  21st  of  May,  1901,  amend- 


236  2S  Texas  Civil  Appeals  Reports.         [Sd  District, 

ing  the  judgment  in  said  cause  No.  2099  and  entering  the  same  nunc 
pro  tunc^  as  prayed  for  by  defendants^  and  further  rendering  judgment 
for  defendants  on  the  general  issues  of  the  suit. 

The  court  upon  the  trial  of  the  case  rendered  judgment  to  the  effect 
that  "in  this  cause  the  appellant  Tillman  take  nothing  in  his  suit 
against  the  defendants  Tom  Peoples,  Hefley,  and  Lewis,  and  that  de- 
fendants go  hence  without  day  and  recover  of  the  plaintiff  Tillman  and 
the  sureties  on  his  cost  bond  all  costs  of  this  suit,  for  which  execution 
may  issue;''  and  also  entered  a  nunc  pro  tunc  judgment  in  cause  No. 
2099,  styled  B.  M.  Tillman  v.  Tom  Peoples  et  al.,  disposing  of  all  the 
defendants,  and  making  the  judgment  entered  in  that  cause  final  as 
to  all  of  them,  and  also  as  to  the  plaintiff  in  that  suit. 

The  court  found  the  following  conclusions  of  law  and  fact: 

"(1)  The  plaintiff  and  defendants  both  claim  title  to  the  land  in 
controversy  through  Ed.  Eaton.  The  plaintiff  E.  M.  Tillman  was  a 
creditor  to  the  amount  of  something  over  $200  of  the  firm  of  Stirman 
&  Eaton,  of  which  firm  Ed.  Eaton  was  a  member,  and  about  the  26th 
day  of  February,  1887,  Tillman  sued  Stirman  &  Eaton  on  said  debt 
in  the  County  Court  of  Dallas  County,  Texas,  and  procured  a  writ  of 
attachment  to  issue  in  said  cause  and  to  be  levied  on  February  28,  1887, 
on  the  land  in  controversy  as  the  property  of  Ed.  Eaton,  and  on  May 
24,  1887,  the  County  Court  of  Dallas  County,  Texas,  rendered  its  judg- 
ment in  said  cause  in  the  plaintiffs  favor  and  against  said  Stirman  & 
Eaton,  jointly  and  severally,  for  the  sum  of  $326.85,  foreclosing  the 
attachment  lien  on  said  land  and  directing  the  sale  thereof.  On  July 
6,  1888,  an  order  of  sale  was  issued  to  the  sheriff  of  Milam  County  and 
was  duly  levied  on  said  property,  and  the  same  was  duly  sold  under 
said  order  of  sale  to  the  plaintiff  E.  M.  Tillman,  to  whom  A.  J.  Lewis, 
sheriff  of  Milam  County,  made  a  deed  on  date  of  sale,  August  2,  1887, 
which  deed  was  duly  acknowledged  and  filed  for  record  in  the  office  of 
the  county  clerk  of  Milam  County,  Texas. 

''(2)  On  September  21,  1886,  Ed.  Eaton  had  made  a  note  to  de- 
fendant Tom  Peoples  for  $1800,  due  September  21,  1887,  and  had 
given  his  deed  of  trust  on  the  land  in  controversy  to  W.  C.  Ross,  trus- 
tee, to  secure  said^  note,  with  power  of  sale.  Said  deed  of  trust  was 
duly  acknowledged  and  filed  for  record  September  23,  1886,  in  the 
office  of  the  county  clerk  of  Milam  Coimty,  Texas;  on  November  1, 
1887,  said  trustee  sold  said  land  in  accordance  with  the  terms  of  said 
trust  deed  to  Tom  Peoples,  for  a  recited  consideration  of  $500  cash, 
and  on  same  day  made  Tom  Peoples  a  trustees  deed,  which  was  duly 
acknowledged  and  filed  for  record  on  same  day  in  the  office  of  the 
county  clerk  of  Milam  Couniy,  Texas. 

"(3)  On  October  11,  1887,  E.  M.  Tillman  brought  his  suit  in  this 
court  in  regular  form  of  trespass  to  try  title  for  said  land,  making  as 
defendants  Tom  Peoples,  Lyddleton  Smith,  and  Ed.  Eaton;  said  de- 
fendants were  duly  cited,  and  on  the  21st  of  October,  1887,  they  filed 
their  joint  answer,  consisting  of  pleas  of  general  denial,  demurrer,  and 
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not  guilty;  eaid  suit  is  numbered  2099^  and  styled  E.  M.  Tillman  v. 
Thomas  Peopled  et  al.  On  November  16,  1887,  defendant  Tom  Peoples 
filed  his  amended  answer,  pleading  specially  his  title  imder  said  note, 
deed  of  trust,  trustee's  sale  and  deed,  and  alleging  that  said  note  had 
been  given  for  money  justly  owing  to  him  by  said  Eaton,  and  the  deed- 
of  trust  had  been  given  to  secure  same,  stating  that  he  had  bought  the 
land  at  the  trustee's  sale  for  $500,  and  pleading  over  against  plaintiff 
and  both  of  his  codefendants  for  the  title  and  possession  of  the  land. 
To  this  amended  pleading  plaintiff  replied  by  supplemental  petition 
filed  on  November  28,  1887,  alleging  that  said  note  and  deed  of  trust 
were  without  consideration,  and  that  Eaton  at  the  time  same  were 
given  was  indebted  to  plaintiff  as  above  set  forth,  which  fact  was  known 
to  Peoples,  and  that  said  note  and  deed  of  trust  were  fraudulent  de- 
vices and  contrivances  between  Peoples  and  Eaton  to  hinder,  delay,  and 
defraud  the  creditors  of  Eaton,  and  particularly  this  plaintiff.  That 
said  note  was  given  for  a  debt  which  had  no  existence. 

**(4)  The  records  of  said  cause  show  that  on  November  29,  1887, 
said  cause  No.  2099  was  continued  to  the  next  regular  term  on  motion 
of  the  plaintiff,  and  that  plaintiff  was  given  leave  to  file  a  first  amended 
original  petition,  but  no  amended  petition  appears  among  the  papers 
of  the  cause,  and  there  is  no  evidence  that  same  was  ever  filed. 

''(5)  A  final  judgment  was  entered  in  said  cause  No.  2099,  of  date 
May  17, 1888,  for  defendants  and  against  plaintiff  for  the  land  and  costs. 
The  judgment  was  attempted  to  be  entered  on  the  civil  minutes  of 
said  court  on  said  date,  and  as  entered  is  set  out  in  full  in  paragraph 
6  of  the  statement  of  facts.  This  is  the  only  judgment  which  appears 
of  record  in  said  cause.  Said  judgment  was  duly  indexed  by  the  clerk 
of  said  court,  as  shown  in  said  paragraph  6  of  the  statement  of  facts. 
After  the  entry  of  said  judgment,  said  cause  was  dropped  from  the 
docket  of  said  court  and  has  not  since  been  brought  forward.  The 
cause  was  not  tried  upon  the  evidence,  but  by  consent  of  the  plaintiff 
judgment  was  entered  as  upon  evidence.  The  judgment  was  intended 
to  be  a  final  judgment,  disposing  of  all  of  the  issues  and  all  of  the  par- 
ties to  the  suit  By  mistake,  the  name  of  Lyddleton  Smith  was  not 
carried  forward  in  the  judgment  as  entered,  and  the  entry  of  the  judg- 
ment does  not  show  a  disposition  of  said  cause  as  to  said  Lyddleton 
Smith ;  said  Smith  had  no  interest  in  the  land,  nor  in  the  subject  mat- 
ter of  the  suit,  and  it  was  intended  to  dispose  of  said  suit,  as  to  said  de- 
fendant Smith,  by  judgment  in  favor  of  Smith  against  the  plaintiff, 
and  of  defendant  Peoples  against  Smith.  There  is  an  entry  in  said 
cause  in  the  handwriting  of  the  presiding  judge  of  said  court  on  the 
docket  of  said  court,  as  follows:  *May  17,  1888,  judgment  for  defend- 
ants against  plaintiff,  for  land  and  costs.'  The  judgment  as  finally 
rendered  in  said  cause  was  in  substance  the  same  as  that  set  out  in  the 
judgment  rendered  in  this  cause,  as  the  judgment  nunc  pro  tunc  in  said 
cause  No.  2099. 

''(6)     On  April  10,  1890,  defendant  Tom  Peoples  sold  the  land  in 
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controversy  to  defendants  W.  T.  Hefly  and  A.  J.  Lewis  for  the  sum 
of  $3000,  which  sum  was  paid  to  him  by  said  Hefly  and  Lewis  in  cash. 
Said  Peoples  made  a  general  warranty  deed  to  them  for  said  land, 
which  deed  was  duly  acknowledged  and  recorded  on  same  date.  Said 
Hefley  and  Lewis  were  innocent  purchasers  for  value  and  without  notice. 
Ever  since  their  said  purchase  they  have  been  in  the  peaceable  and  ad- 
verse possession  of  said  land  and  have  paid  all  of  the  taxes  thereon. 

"(7)  In  and  during  the  year  1887,  and  up  to  the  time  of  the  sale 
of  said  Hefley  and  Lewis,  said  land  was  of  the  reasonable  market  value 
of  $3500,  now  of  the  reasonable  market  value  of  $6500.  The  reason- 
able rental  value  of  said  land  since  August,  1887,  and  up  to  the  present 
has  been  $50  per  month. 

^^(8)  Ed.  Eaton  died  in  1890,  intestate,  and  the  persons  named  as 
such  in  plaintiff's  pleadings  in  this  cause  are  his  sole  heirs  at  law. 
Lyddleton  Smith  died  in  1900,  and  the  persons  named  as  such  in  the 
plaintiff's  said  pleadings  are  his  sole  heirs  at  law. 

"(9)  From  my  view  of  the  case,  it  is  immaterial  whether  the  note 
given  by  Eaton  to  Peoples,  the  deed  of  trust  to  Eoss,  trustee's  deed  to 
Peoples,  were  fraudulent  and  without  consideration  or  not,  and  were 
done  for  the  purpose  of  hindering  and  delaying  and  defrauding  the 
plaintiff  as  a  creditor  of  Eaton,  and  I  therefore  do  not  find  the  fads 
upon  the  above  issue.  I  find  that  the  judgment  in  the  cause  No.  2099 
was  not  procured  by  the  defendant  Tom  Peoples  through  fraud. 

''(10)  I  find  that  the  note  of  $1800  of  Eaton  to  Peoples,  the  deed 
of  trust  to  Boss  securing  same,  the  trustee's  deed  from  Boss  to  Peoples 
(all  of  which  are  referred  to  in  my  former  conclusions  of  fact)^  were 
each  and  all  fraudulent  and  without  consideration,  and  done  and  caused 
to  be  done  by  and  between  Ed.  Eaton  and  Tom  Peoples  with  intent  to 
hinder,  delay,  and  defraud  the  plaintiff.  Neither  the  plaintiff  nor  his 
attorneys  knew  of  the  fraud  until  December,  1895,  and  they  exercised 
all  reasonable  diligence  to  discover  it.  That  about  that  date  the  plain- 
tiff had  imparted  to  him  the  information  and  knowledge  of  such  fraud, 
•and  that  same  had  been  admitted  by  Tom  Peoples,  and  the  plaintiff 
then  employed  said  Moore  as  his  attorney  to  endeavor  to  secure  relief 
to  the  plaintiff  from  said  fraud. 

''(11)  I  find  that  the  suit  mentioned  in  my  findings  of  fact  number 
S  as  brought  by  the  plaintiff  in  this  court  October  11,  1887,  in  addition 
to  praying  for  title  to  said  land,  also  prayed  for  possession  and  rents  of 
same,  as  against  all  three  of  the  defendants,  and  alleged  ouster  on  August 
5,  1887.  That  it  was  on  the  day  of  the  filing  of  said  suit  that  each  of 
the  three  defendants  were  cited. 

"Conclusions  of  Law. — (1)  I  conclude  that  said  judgment  of  date 
May  17,  1888,  in  cause  No.  2099  in  this  court  is  a  flbal  judgment 

"(2)  I  conclude  that  the  matters  litigated  in  said  cause  No.  2099 
are  the  same  sought  to  be  litigated  by  the  plaintiff  in  this  suit  and  that 
same  are  res  adjudicata. 

"(3)     I  conclude  that  the  defendants  are  entitled  to  have  judgnient 
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heretofore  entered  in  cause  No.  2099  amended  and  corrected  as  prayed 
for  by  them^  and  entered  nunc  pro  tunc  as  the  judgment  in  said  cause 
No.  2099.'' 

We  adopt  all  of  the  conclusions  of  fact  as  found  by  the  trial  court, 
except  that  portion  of  the  facts  found  in  subdivision  number  10  of  the 
findings  of  fact^  to  the  effect  that  the  plaintiff  and  his  attorneys  exer- 
cised all  reasonable  diligence  to  discover  the  fraud  perpetrated  upon 
plaintiff  Tillman  by  Eaton  and  Peoples ;  and  as  to  this  question,  the  evi- 
dence in  the  record  shows  that  the  appellant  and  his  attorneys  in  cause 
No.  2099,  in  the  pleadings,  charged  that  Eaton  and  Peoples  had  per- 
petrated the  very  act  of  fraud  which  the  appellant  in  this  action  has  set 
up  to  invalidate  the  conveyance  from  Eaton  to  Peoples,  under  whom  the 
other  appellees  in  this  case  hold.  The  final  disposition  of  cause  No. 
2099  was  by  an  agreed  judgment  between  the  plaintiff  and  defendants. 
In  that  suit  the  plaintiff  offered  no  proof  whatever  of  the  allegations  of 
fraud,  notwithstanding  it  appears  from  the  record  that  he  was  in  a  posi- 
tion to  take  the  testimony  of  Eaton  and  Peoples,  the  parties  whom  he 
alleged  were  guilty  of  the  fraud.  It  seems  from  the  facts  that  he  was 
not  able  to  obtain  the  evidence  of  fraud  from  any  other  source,  and  he 
must  have  known,  as  a  matter  of  fact,  that  the  parties  he  charged  with 
perpetrating  the  fraud  must  have  possessed  some  knowledge  of  it.  He 
made  no  effort  to  procure  the  evidence,  by  deposition  or  otherwise,  of 
these  parties,  and  it  appears  from  the  facts  that  this  could  have  been 
done,  if  plaintiff  had  desired  to  do  so.  If  Eaton  and  Peoples  were  guilty 
of  the  fraud  which  the  plaintiff  alleged  to  be  the  case^  of  course  they 
must  have  possessed  knowledge  of  that  fact;  and  the  plaintiff  in  the  exer- 
cise of  diligence,  if  he  could  not  obtain  his  evidence  from  any  other 
source,  should  have  made  an  effort  to  obtain  the  testimony  of  these  par- 
ties, and  required  them,  if  possible^  to  divulge  the  facts  concerning  the 
transaction.  Under  this  state  of  facts  the  parties,  being  his  adversaries, 
would  not,  in  the  exercise  of  diligence,  relieve  him  from  resorting  to 
their  testimony  when  the  evidence  could  not  have  been  procured  from 
any  other  source.  There  is  no  presumption  of  law  that  they  would  have 
testified  falsely  and  committed  perjury  in  order  to  maintain  their  title; 
but  upon  the  contrary,  if  any  presumption  exists  at  all,  it  would  be  that 
they  would  tell  the  truth  when  interrogated  concerning  the  transactions 
at  issue.  Consequently,  upon  this  branch  of  the  case,  the  conclusion 
must  be  reached  that  tiie  plaintiff  Tillman  did  not  exercise  proper  dili- 
gence upon  the  trial  of  cause  No.  2099  to  investigate  the  facts  concern- 
ing the  issue  of  fraud  and  have  that  question  submitted  and  determined 
in  the  trial  of  that  cause. 

The  appellees  did  not  except  to  the  finding  of  the  court  relating  to 
this  question,  but  as  there  appears  to  be  a  complete  statement  of  all  the 
facts  brought  up  in  the  record  in  this  case,  we  are  at  liberty  in  disposing 
of  the  case  here  to  scrutinize  the  facts  in  order  to  determine  whether  the 
judgment  of  the  trial  court  can  be  maintained.     In  Tudor  v.  Hodges,  71 
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Texas,  395,  it  is  held  that  in  order  to  question  the  correctness  of  the  con- 
clusions of  fact  of  the  trial  court,  a  bill  of  exception  thereto  is  not  nec- 
essary, when  a  statement  of  the  facts  is  brought  up  in  the  record. 

The  conclusion  that  we  have  just  reached  on  the  question  of  diligence 
relieves  us  of  the  necessity  of  determining  under  what  circumstances  a 
former  judgment  may  be  vacated  upon  the  ground  of  fraud;  and  of 
determining  whether  there  is  a  conflict  between  the  case  of  McMurray 
V.  McMurray,  67  Texas,  669,  and  United  States  v.  Throckmorton,  98 
United  States,  61,  and  whether  the  latter  case  has  been  overruled  by 
Marshall  v.  Holmes,  141  United  States,  589 ;  for  in  all  of  the  cases  and 
authorities  examined  upon  this  subject  it  is  found  that  relief  will  not 
be  extended  to  a  party  who  seeks  to  vacate  a  former  judgment  where  he 
has  failed  to  exercise  diligence  in  establishing  the  facts  upon  which  he 
relies  to  vacate  the  judgment,  where  those  facts  were  in  issue  in  the  orig- 
inal suit 

We  agree  with  the  conclusions  reached  by  the  trial  court  in  entering 
the  final  judgment  nunc  pro  tunc  in  cause  No.  2099,  and  are  of  the 
opinion  that  the  entry  upon  the  judge's  docket  was  sufficient  authority 
for  the  conclusion  reached  upon  this  subject. 

The  appellant  through  his  attorneys  has  filed  a  motion  in  this  court  to 
strike  from  the  brief  of  appellees  certain  remarks  concerning  the  attor- 
neys of  appellant  with  reference  to  their  connection  in  causing  the  filing 
of  this  suit  The  statement  made  in  the  brief  complained  of  should  not 
have  been  made,  and  we  find  nothing  in  the  record  whatever  indicating 
reprehensible  conduct  on  the  part  of  the  attorneys  of  appellant  in  caus- 
ing suit  to  be  instituted  and  prosecuted  in  the  interest  of  their  client 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

OPINION  ON  REHEABINO. 

FISHER,  Chief  Justice. — In  subdivision  9  of  the  findings  of  fact 
of  the  trial  court,  there  is  this  statement :  ^^I  find  that  the  judgment  in 
cause  2099  was  not  procured  by  the  defendant  Tom  Peoples  through 
fraud."  In  the  opinion  of  this  court  it  was  stated :  "We  adopt  all  of 
the  conclusions  of  fact  as  found  by  the  trial  court,  except  that  portion 
of  facts  found  in  subdivision  No.  10."  Then  the  opinion  proceeds  to 
state  the  facts  as  found,  by  this  court.  This  statement  in  the  opinion 
will  be  corrected  so  as  to  embrace  a  finding  to  the  effect  that  so  much  of 
subdivision  9  of  the  findings  of  the  trial  court  as  quoted  is  not  sustained 
by  the  record.  The  evidence  shows  that  Tom  Peoples,  together  with 
Eaton,  the  creditor  of  the  plaintiff,  were  both  parties  to  the  fraud  of 
Eaton,  by  causing  to  be  transferred  to  Peoples  the  land  in  controversy, 
and  that  the  judgment  in  favor  of  Peoples  in  cause  No.  2099  was  based 
/upon  this  fraudulent  transaction. 

As  appears  from  the  original  opinion  filed  in  this  case,  this  court 
rested  the  disposition  of  this  case  upon  the  fact  that  the  evidence  did  not 
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show  that  the  plaintiff  exercised  any  diligence  to  procure  the  testimony 
of  Eaton  and  Peoples,  in  order  to  establish  the  fraud  complained  of  in 
the  trial  of  cause  No.  2099.  We  are  still  of  the  opinion  that  we  were 
correct  in  this  conclusion.  Appellant  in  his  motion  for  rehearing  assails 
this  position  of  the  court,  principally  upon  the  ground  that  he  was  not 
required  to  exercise  diligence  to  procure  the  testimony  of  Eaton  and 
Peoples,  his  adversaries,  because  it  could  not  be  supposed  that  they  would 
have  testified  adversely  to  their  interest;  and  that  they  could  not  have 
been  compelled  to  do  so,  because  it  would  have  exposed  them  to  a  criminal 
prosecution. 

There  is  an  apparent  inconsistency  between  this  contention  of  appel- 
lant and  that  asserted  in  his  briefs  filed  in  this  case.  As  indicated  on 
page  32  of  his  brief,  and  in  other  portions  of  it,  one  of  the  principal 
grounds  of  his  complaint  urged  against  the  judgment  rendered  in  cause 
No.  2099  is  that  Eaton  and  Peoples  concealed  from  him  the  fraud  per- 
petrated by  them  in  the  execution  of  the  instrument  by  virtue  of  which 
Peoples  acquired  title.  The  contention  amounts  to  this:  That  imder 
the  facts  and  circumstances,  it  was  a  fraud  on  the  part  of  Eaton  and 
Peoples  to  conceal  the  vice  in  the  title  of  Peoples.  This  necessarily  im- 
plies that  they  rested  under  the  duty  to  appellant  to  discover  and  make 
known  to  him  the  facts  and  circumstances  that  would  invalidate  their 
title;  which  the  appellant  contends  consisted  in  the  intent  of  Peoples  and 
Eaton  to  defraud  the  appellant  and  other  creditors  of  Eaton,  by  execut- 
ing the  conveyance  to  Peoples,  transferring  the  land  in  question.  If  it 
could  be  true  that  the  duty  rested  upon  them  to  voluntarily  furnish  this 
information  to  appellant,  they  could  have  been  required,  as  witnesses, 
to  have  divulged  tiie  facts.  The  duty  in  the  one  case  to  tell  the  truth 
was  no  greater  than  in  the  other,  and  they  could  have  been  compelled  to 
do  that  which  the  law  would  charge  them  with  the  duty  of  voluntarily 
doing. 

Article  2271,  Revised  Statutes,  provides  that  "either  party  to  a  suit 
may  examine  the  opposing  party  as  a  witness,  and  shall  have  the  same 
process  to  compel  his  attendance  as  in  case  of  any  other  witnesses.  His 
examination  shall  be  conducted  and  his  testimony  shall  be  received  under 
the  same  rules  applicable  to  other  witnesses.'^ 

Article  2293  is  to  the  effect  that  either  party  may  examine  the  oppos- 
ing party  upon  interrogatories  filed  in  the  cause,  and  that  such  examina- 
tion shall  be  conducted  and  his  testimony  received  according  to  the  same 
rules  which  apply  in  the  case  of  other  witnesses,  subject  to  the  provisions 
of  other  articles  upon  this  subject. 

Articles  2294  and  2295  provide  that  the  answers  to  such  interroga- 
tories may  be  taken  without  the  necessity  of  giving  notice  of  the  filing 
of  the  interrogatories,  and  no  objection  shdll  be  made  thereto  because 
they  are  leading  in  character. 

Article  2296  states  that  the  party,  in  answer  to  any  question  pro- 
pounded, may  state  any  matter  connected  with  the  case  pertinent  to  the 
Vol.  28  civil— 16. 
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issue  to  be  tried ;  and  provides  also,  that  the  adverse  party  may  contra- 
dict the  answe^  by  other  competent  testimony,  in  the  same  maimer  as 
he  might  contradict  the  testimony  of  any  other  witness. 

Article  2297  provides  that  if  the  party  interrogated  refuses  to  answer, 
the  ofScer  executing  the  commission  shall  certify  such  refusal;  and  any 
interrogatory  which  the  party  refuses  to  answer,  or  which  he  answers 
evasively,  shall  be  taken  as  confessed. 

These  provisions  of  the  statute  provide  a  ready  means  by  which  one 
party  can  procure  the  testimony  of  his  adversary,  and  they  are  to  ihe 
effect  that  the  adversary  can  be  required  to  testify  as  to  any  material 
fact,  except  that  he  may  assert  his  privilege  to  decline  to  testify,  as  any 
other  witness  would  be  entitled  to  do,  where  the  fact  may  have  a  tendency 
to  charge  or  connect  him  with  the  commission  of  a  crime.  But  the  rule 
is  now  well  settled  that  where  the  evidence  of  a  witness  will  have  the 
effect  only  of  subjecting  him  to  a  civil  action  or  pecuniary  loss,  he  will 
be  compelled  to  testify.  1  Greenl.  on  Ev.,  15  ed.,  sec.  452.  The  com- 
mon law  rule,  which  relieved  a  party  in  interest  from  disclosing  facts 
against  his  own  interest,  does  not  prevail  in  this  State.  This  is  clearly 
indicated  by  the  provisions  of  the  statute  above  quoted.  The  testimony 
of  any  party  interested  in  a  controversy  may  be  procured  like  that  of 
any  other  witness,  and  as  to  all  pertinent  facts  he  may  be  required  to 
testify,  except,  as  above  stated,  where  they  may  have  a  tendency  to  crim- 
inate him. 

That  provision  of  the  law  that  makes  the  conveyance  of  a  debtor  exe- 
cuted in  fraud  of  the  rights  of  his  creditors  void  as  to  the  latter,  has 
not  been  carried  into  the  criminal  statutes  of  this  State.  We  have  no 
criminal  statute  in  this  State  making  conduct  of  the  character  com- 
plained of  in  executing  the  fraudulent  conveyance  a  crime. 

If  Peoples  and  Eaton  had  been  forced  to  testify,  and  had  told  the 
truth,  the  effect  of  their  evidence  would  have  been  simply  to  subject 
them  to  a  pecuniary  loss.  If  their  evidence  had  been  procured,  and 
they  had  testified  falsely,  the  plaintiff  would  have  had  a  much  better 
standing  in  the  case  before  us  now,  and  would  have  had  good  grounds 
to  set  aside  the  judgment  rendered  in  cause  No.  2099.  If  Peoples  and 
Eaton,  when  subjected  to  examination,  in  response  to  questions  calling 
for  the  truth  concerning  the  transaction  inquired  about,  had  by  their 
testimony  negatived  and  disproved  the  existence  of  fraud  in  the  trans- 
action complained  of,  and  their  testimony  in  this  respect  had  been  false 
and  afterwards  discovered  to  be  so,  we  are  inclined  to  the  opinion  that 
a  court  of  equity  would  set  aside  the  judgment  procured  by  such  false 
testimony.  It  is  no  reply  to  the  diligence  required  by  law  in  procuring 
testimony  of  witnesses  whose  evidence  might  be  material  in  a  ease, 
whether  they  be  parties  or  riot,  to  say  that  the  plaintiff  apprehends  that 
they  will  testify  falsely  concerning  the  facts  desired  to  be  proven;  con- 
sequently, he  should  be  relieved  from  the  necessity  of  an  effect  to  procure 
such  testimony.    There  is  no  presumption  that  Peooles  and  Eaton,  if 
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directly  interrogated  concerning  the  transaction,  would  have  testified 
falsely.  It  is  more  likely  that  they  would  have  preferred  to  expose  their 
fraud  than  to  commit  perjury,  and  run  the  risk  of  a  criminal  prosecu- 
tion for  that  crime. 

Motion  overruled. 


Parlin  &  Orbkdorff  Company  v.  John  Moore. 

Decided  F^ruary  12,  1002. 

1.— Jttxisdictioii  of  District  Court— Foreclosure— Convtrdon. 

In  a  suit  to  foreclofle  a  mortgage  on  real  and  personal  property  the  district 
court  had  jurisdiction  to  render  judgment  for  plaintiffs  against  one  who  had 
converted  the  personal  property,  though  its  value  was  alleged  to  be  only  $100. 

8.— Mortgagee— Conversion— Election. 

A  mortgagee  of  personal  property  may  elect  to  sue  a  junior  mortgagee  who 
has  had  it  sold,  for  its  conversion,  though  the  property  and  its  purchaser  are 
still  within  the  jurisdiction  of  the  court;  a  fortiori,  such  recovery  could  be  had 
when  the  findings  showed  that  the  property  had  been  placed  beyond  plaintiff's 
reach  by  the  sale. 

3.— Mortgage— Fozedoture— Protection  of  Junior  Mortgngee. 

The  rights  of  a  junior  mortgagee  are  sufficiently  protected  in  a  foreclosure 
of  the  first  mortgage,  when  the  juq^ent  rendered  against  him  for  the  value  of 
the  portion  of  the  property  mortgaged  to  and  sold  by  him  was  only  to  be  en- 
forced in  the  event  and  to  the  extent  that  the  property  subject  only  to  the  first 
mortgage  failed  to  bring  enough,  upon  foreclosure  sale,  to  satisfy  it. 

Appeal  frOm  McLennan.    Tried  below  before  Hon.  Sam  R.  Scott. 

F.  M.  Maxwell,  for  appellants. 

KEY,  Associate  Justice. — ^This  case  is  submitted  in  this  court  on 
an  agreed  statement  of  facts,  found  on  pages  16,  16,  17,  and  18  of  the 
transcript,  which  discloses  no  conflict  of  testimony  and  is  adopted  by 
this  court  as  conclusions  of  fact.  The  suit  was  brought  by  appellee 
Moore  to  foreclose  a  mortgage  made  by  the  defendant  W.  S.  Bock,  and 
covering  certain  real  and  personal  property.  Parlin  &  Orendorff  Com- 
pany were  also  made  defendants,  the  plaintiff  alleging  that  they  had 
converted  the  personal  property  and  were  liable  for  its  value,  alleged 
to  be  $100. 

Under  the  first  assignment  of  error  it  is  contended  that  while  the  Dis- 
trict Court  had  jurisdiction  to  foreclose  the  mortgage  because  real  es- 
tate was  involved,  it  had  no  jurisdiction  to  try  the  issue  between  the 
plaintiff  and  the  defendants  Parlin  &  Orendorff  Company,  because  the 
amount  involved  was  less  than  $500.  While  it  is  true  that  the  District 
Court  would  have  had  no  jurisdiction  of  a  separate  action  to  recover  the 
alleged  value  of  the  personal  property  from  Parlin  &  Orendorff  Com- 
pany, yet  as  plaintiff  sued  to  foreclose  his  mortgage  and  the  District 
Court  had  jurisdiction  because  real  estate  was  involved,  he  had  the  right 
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to  make  Parlin  &  Orendorff  Company  parties  defendant,  aud  recover 
damages  from  them  for  a  conversion  of  a  part  of  the  mortgaged  prop- 
erty. Cobb  V.  Barber^  92  Texas^  301.  Besides^  being  mortgagees  them- 
selves, while  they  may  not  have  been  necessary  parties,  plaintiff  had  the 
right  to  make  them  parties  and  let  their  rights  be  adjudicated,  regard- 
less of  the  amount  involved. 

Parlin  &  Orendorff  Company  had  a  junior  mortgage  on  the  personal 
property,  under  which  they  caused  said  property  to  be  sold,  and  the 
court  held  that  if  the  real  estate  did  not  sell  for  enough  to  satisfy  the 
plaintiff's  mortgage,  he  could  recover  from  Parlin  &  Orendorff  Com- 
pany the  value  of  the  personal  property*  or  so  much  thereof  as  was  neces- 
sary to  satisfy  his  demand.  This  holding  is  assailed  under  the  second 
assignment  of  error,  upon  the  theory  that  the  plaintiff's  remedy,  under 
the  circumstances  stated,  was  to  enforce  his  mortgage  against  the  pur- 
chaser who  bought  the  property  when  it  was  sold  under  the  junior  mort- 
gage, the  proof  showing  that  it  was  sold  to  a  citizen  of  the  county  in 
which  this  suit  was  instituted,  and  failing  to  show  that  it  was  not  still 
in  that  county. 

It  has  been  decided  by  this  court  that  a  mortgagee  may  elect  to  re- 
cover the  value  of  the  mortgaged  property  when  it  has  been  converted  by 
another,  and  is  not  compelled  to  enforce  his  mortgage.  Fonts  Bros.  v. 
Ayres,  11  Texas  Civ.  App.,  338.  Besides,  the  court  below  incorporated 
in  the  judgment  a  finding  of  fact  to  the  effect  that  Parlin  &  Orendorff 
Company  had  converted  the  personal  property  covered  by  the  plaintiff's 
mortgage  and  placed  it  beyond  his  reach,  and  there  is  no  assignment  of 
error  attacking  that  finding.  If  it  be  true  that  Parlin  &  Orendorff 
Company  had  placed  the  mortgaged  property  beyond  the  plaintiff's 
reach,  thereby  rendering  it  impossible  to  enforce  his  mortgage,  then 
there  can  be  no  doubt  as  to  the  liability  established  by  the  judgment  and 
complained  of  by  appellants. 

As  to  the  contention  that  the  plaintiff  should  have  been  compelled  to 
enforce  his  mortgage  against  the  real  estate  before  he  could  recover  from 
appellants,  who  were  junior  mortgagees,  on  accoimt  of  their  conversion 
of  the  mortgaged  property,  it  is  suflScient  to  say  that  the  judgment  fully 
protects  them  in  that  regard.  It  directs  that  th^  real  estate  shall  be 
sold  first,  and  it  is  only  in  the  event  of  the  failure  to  obtain  sufficient 
fimds  from  that  source  to  satisfy  the  plaintiff's  debt  that  any  recovery 
is  permitted  against  the  appellants. 

No  error  has  been  pointed  out,  and  the  judgment  will  be  affirmed. 

Affirmed, 
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A.  Creswell  £t  al.  v.  H.  N.  Bbaeley  et  al. 

Decided  February  19,  1902. 

Iniunction— Treaptas    Posseaaion. 

One  in  actual  possession  of  land  (a  lessee)  may  maintain  injunction  against 
trespass  (fencing  and  cutting  timber)  by  another,  without  deraigning  title  from 


the  government,  and  when  his  possession  and  the  trespass  are  imdisputed,  is 
entitled  to  a  peremptory  instruction  for  verdict  in  his  favor. 

Appeal  from  Concho.    Tried  below  before  Hon.  John  W.  Goodwin. 

Hill  dt  Garland  and  Sims  &  Snodgrass,  for  appellants. 

Randolph  &  Randolph,  for  appellee. 

KEY,  Associate  Justice. — This  is  an  injunction  suit  which  resulted 
in  judgment  in  favor  of  the  plaintiff,  enjoining  the  defendant  from  en- 
tering upon,  using,  fencing,  cutting  timber  from,  or  otherwise  inter- 
fering with  the  plaintiff's  exclusive  possession  of  a  tract  of  land.  The 
defendant  has  appealed  and  assigned  numerous  errors. 

The  undisputed  testimony  shows  that  the  plaintiff  was  in  exclusive 
possession  of  the  land,  holding  it  imder  a  lease,  when  the  defendant  en- 
tered, cut  down  considerable  timber,  and  started  to  build  a  fence  upon 
the  land,  which  he  testified  that  he  would  have  completed  had  the  in- 
junction not  been  issued. 

We  shall  not  undertake  to  consider  in  detail  the  numerous  assign- 
ments in  appellant's  brief.  As  the  plaintiff  was  in  actual  possession  of 
the  land,  we  do  not  think  it  was  necessary  for  him  to  deraign  title  from 
the  government  (Parker  v.  Bail  way,  71  Texas,  132;  Railway  v.  Cusen- 
berry,  86  Texas,  525),  an  das  there  was  no  conflict  in  the  testimony,  we 
do  not  think  error  was  committed  in  directing  the  jury  to  find  for  the 
plaintiff. 

We  have  considered  all  the  questions  presented  in  appellants^  brief, 
and  finding  no  error,  affirm  the  judgment. 

Affirn^ed. 


T-  E.  Smith  v.  B.  V.  Morgan  et  al. 

Decided  February  26,  1902. 

1.— Injimctioii— Juziadiction  of  District  Court 

The  district  court  is  without  jurisdiction  over  an  action  to  enjoin  the  en- 
forcement of  a  county  court  judgment  in  favor  of  defendant  against  plaintiff 
for  $481.10,  and  to  offset  against  it  that  amount  from  three  juc^rments,  aggre- 
gating $800,  in  favor  of  plaintiff  against  defendant,  who  was  insolvent;  the  writ 
should  be  returned  to  and  tried  in  the  county  court  where  judgment  was  re- 
covered. 
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S.— Cloud  on  TiU^— Pleading. 

Allegations  of  hindering  sale  of  plaintiff's  lands  by  recording  abstract  of 
judgment  against  him,  considered  and  held  not  sufficiently  specific  to  charge 
cloud  of  plaintiff's  title,  so  as  to  support  the  jurisdiction  of  the  district  court  to 
relieve  therefrom. 

Appeal  from  Bell.    Tried  below  before  Hon.  John  M.  Fnrman. 

A.  J,  Harris,  for  appellant. 

Shannon  4k  Lee  and  27.  R.  Pendleton,  for  appellees. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  in  the  Dis- 
trict Court  of  Bell  County,  alleging,  in  substance,  that  the  defendant 
B.  V.  Morgan  had  obtained  a  judgment  against  him  in  the  County 
Court  of  Bell  County  for  $481.10,  which  judgment  the  defendants  W. 
T.  Shannon  and  Brown  F.  Lee  were  claiming  to  own  under  an  assign- 
ment from  B.  v.  Morgan.  The  plaintiff  alleged  that  he  was  the  owner 
of  three  judgments  against  B.  V.  Morgan,  aggregating  something  over 
$800;  that  Morgan  was  insolvent  and  could  not  be  compelled  to  pay 
said  judgments.  Wherefore  the  plaintiff  prayed  for  a  decree  o£ketting 
the  judgments  held  by  him  against  Morgan  against  the  judgment  held 
by  Morgan  against  him,  and  for  judgment  against  Morgan  for  the  bal- 
ance of  the  aggregate  of  said  judgments  so  held  by  the  plaintiff.  He 
also  asked  for  an  injunction  restraining  the  defendants  from  causing 
an  execution  to  issue  upon  the  Morgan  judgment  against  him,  and 
prayed  for  general  relief. 

The  District  Court  held  that  it  was  without  jurisdiction  and  dis- 
missed the  plaintiff's  suit.  The  plaintiff  has  appealed,  and  assigns  that 
ruling  as  error. 

We  think  the  ruling  is  correct.  It  is  provided  by  statute  tiiat  writs 
of  injunction  granted  to  stay  proceedings  in  a  suit  or  execution  on  a 
judgment  shall  be  returnable  to  and  tried  in  the  court  where  such  suit 
is  pending,  or  such  judgment  was  rendered.  Rev.  Stats.,  art  2996.  In 
substance,  this  is  a  suit  to  stay  execution  upon  a  judgment,  and  falls 
within  the  purview  of  tlie  statute  cited,  and  should  have  been  brought 
in  the  county  court  where  the  judgment  was  rendered. 

The  petition  does  not  disclose  a  cause  of  action  for  the  removal  of 
cloud  upon  title  to  real  estate.  True,  it  avers  that  the  plaintiff  believes 
that  the  defendants  Shannon  and  Lee  have  caused  an  abstract  of  the 
County  Court  judgment  to  be  recorded  in  the  judgment  records  of  the 
coimty  clerk's  oflBce  of  Bell  County,  thereby  operating  as  a  cloud  upon 
the  title  to  the  plaintiff's  land,  and  interfering  and  preventing  him  from 
selling  700  acres  thereof.  But  it  is  not  alleged  as  a  fact  that  an  ab- 
stract of  the  judgment  was  recorded,  and  the  petition  does  not  describe 
or  identify  any  particular  tract  of  land,  the  title  to  which  was  clouded, 
and  affords  no  basis  for  a  decree  removing  cloud  from  title,  nor  is  any 
such  decree  prayed  for. 
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While  the  plaintiff's  petition  is  quite  voluminons^  when  analyzed  it 
will  be  ascertained  that  its  only  purpose  was  to  offset  the  judgments 
owned  by  plaintiff  against  the  judgment  held  by  Morgan  against  the 
plaintiff.  It  may  be  true  that^  in  order  to  adjust  the  rights  of  the  par- 
ties, equitable  powers  will  have  to  be  exercised^  but,  within  the  limit  of 
its  jurisdiction,  the  county  court  can  exercise  such  powers,  as  well  as 
the  district  court.  Plaintiff's  contention  is  that  as  Morgan  is  insolvent, 
and  as  he  holds  judgments  against  Morgan  in  excess  of  Morgan's  judg- 
ment against  him,  Morgan  and  his  assignees  should  be  compelled  to 
aUow  his  judgments  as  an  offset  and  restrained  from  collecting  the  Mor- 
gan judgment.  The  amount  in  controversy  is  not  Morgan's  indebted- 
ness to  the  plaintiff;  according  to  the  petition,  that  matter  has  already 
been  determined  and  reduced  to  judgments.  The  controversy  between 
the  parties  is  the  right  of  the  defendants  to  collect  the  Morgan  judg- 
ment, the  plaintiff  denying  that  right,  and  asking  in  substance,  for  a 
stay  of  execution  upon  that  judgment,  upon  the  ground  that,  in  equity, 
it  should  be  considered  as  paid. 

We  find  no  error  in  the  record,  and  the  judgment  will  be  aflBrmed. 

Affirmed. 


FOURTH  DISTRICT,  1902. 


International  ft  Great  Northern  Railway  Coicpany  v. 
Brenda  C.  Vinson  bt  al. 

Decided  February  6,  1902. 

L^SaOway  Cmnpaiiy— Peraonal  Injury— Freight  Conductor— Violatioii  of  tlio 
Rules— Aanuned  Biak. 

Where  a  freight  conductor,  as  Boon  as  he  observed  that  the  train  was  being 
run  backward  too  rapidly,  went  out  on  the  steps  of  the  caboose  to  signal  the 
engineer,  but  did  not  do  so  because  just  then  the  speed  was  reduced  consider- 
ably, though  not  to*within  the  limit  required  by  the  rules,  and  very  quickly 
thereafter  the  accident  occurred,  such  facts  did  not  show,  as  matter  of  law, 
that  the  conductor  was  guilty  of  contributory  negligence  or  that  he  had  assumed 
the  risk. 
8.— Same— Failure  to  Signal  Engineer— Charge. 

A  requested  charge  that  if  the  conductor  could  have  lowered  the  speed  by 
a  signal  to  the  engineer,  and  failed  to  do  so,  there  could  be  no  recovery,  was 
properly  refused  as  requiring  a  finding  for  defendant  if  the  conductor  could  have 
checked  tiie  train,  though  not  sufficiently  to  have  prevented  the  accident. 
8.— Same— Evidence— Opinion— Harmless  Error. 

There  was  no  harm  in  permitting  a  brakeman  who  was  on  the  train  to 
testify  that  in  his  opinion  the  rate  of  speed  and  coming  in  contact  with  the 
steer  caused  the  derailment  of  the  train,  where  such  opinion  was  in  accord  with 
all  the  testimony  in  the  case. 
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Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 
Denman,  Franklin  dk  McOown,  for  appellant. 
W.  W.  King  and  Nat  B.  Jones,  for  appellees. 

JAMES,  Chief  Justice. — Appellee  Brenda  C.  Vinson,  the  widow  of 
Charles  Vinson,  recovered  judgment  for  $10,000  damages  on  acconnt 
of  the  death  of  her  husband,  a  conductor  on  one  of  appellant^s  freight 
trains. 

One  ground  for  reversal  is  the  contention  that  the  testimony  clearly 
established  that  his  death  was  due  to  his  contributory  negligenoe,  and 
that  the  danger  which  occasioned  it  was  a  risk  he  assumed.  It  is  not  nec- 
essary to  state  the  evidence  further  than  to  show,  if  possible,  that  these 
issues  should  have  been  submitted  to  the  jury  for  decision. 

The  train  was  being  backed  down  a  hill  or  grade  at  night.  The  rules 
of  the  company  provided  that  a  freight  train  shall  not  be  run  backwards 
at  night  at  a  speed  exceeding  eight  miles  an  hour.  Also  that  a  frei^t 
train  shall  be  under  the  control  of  the  conductor  unless  the  conductor 
does  something  that  is  contrary  to  the  rules,  and  then  the  engineer  and 
conductor  are  held  equally  responsible.  The  contention  in  substance  i& 
that  the  conductor,  Vinson,  on  this  occasion  was  permitting  the  train 
to  move  faster  than  eight  miles  an  hour  when  it  backed  against  a  steer, 
which  caused  the  caboose,  upon  the  platform  of  which  he  stood,  to  be 
derailed  and  upset,  and  that  he  was  thereby  killed. 

The  following  facts  appeal  in  S.  D.  Cochran^s  testimony:  **When 
the  engineer  gave  the  back  signals  we  started  back  pretty  lively.  Vin- 
son was  sitting  at  his  desk  in  the  caboose  making  up  his  reports.  He 
got  up  and  said  to  me,  ^I  don't  like  this  running  so  fast,'  and  as  he 
started  out  the  engineer  applied  the  air  and  slowed  up  a  little,  and  Vin- 
son said,  T  will  stand  out  here  with  my  light,  and  you  have  your  hand 
on  the  lever,  so  that  if  I  give  you  a  signal  you  put  the  air  on  in  emer- 
gency,' and  we  went  on  a  few  minutes,  but  a  very  few  minutes  after 
that,  and  I  applied  the  air  on,ce  in  a  while  to  see  if  it  was  all  right,  and 
then  the  cars  commenced  increasing  in  speed  imtil  in  my  judgment 
they  were  running  about  fifteen  miles  an  hour,  when  all  of  a  sudden  the 
caboose  went  up."  The  witness  went  on  to  say  that  just  as  Vinson 
went  out  on  the  platform  it  slowed  up  a  little — ^to  about  twelve  miles 
an  hour.  It  was  a  very  short  time  after  it  began  to  increase  the  rate 
of  speed  before  the  accident  happened.  That  after  Vinson  went  out  on 
the  platform  witness  could  see  his  light  through  the  door  and  supposed 
that  he  was  looking  in  the  direction  the  train  was  going.  When  he  got 
up  to  go  out  on  the  platform  he  appeared  to  be  all  broke  up  on  aoooont 
of  starting  down  the  hill  so  fast.  After  he  got  out  on  the  platform  it 
started  up  faster,  so  fast  that  it  scared  me.  Witness  did  not  see  Vin- 
son give  any  signals  to  the  engineer.  After  he  made  the  above  remark 
about  speed  he  walked  directly  to  the  door,  opened  it,  and  stood  on  the 
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Tear  platform  of  the  caboose,  but  gave  no  signal  that  witness  could  see. 
He  said  to  witness:  "I  am  going  to  watch  this  track  for  stock,  and  if 
I  see  anything  in  the  way  I  will  give  a  signal  and  you  put  the  air  on  in 
emergency.'*  "When  we  first  started  out  fast  before  the  engineer  first 
reduced  his  speed,  I  tried  the  air  just  a  little  to  see  whether  it  would 
take  effect;  I  wanted  to  feel  confident  that  it  was  all  right.  While  I 
was  applying  it  the  engineer  applied  it  and  reduced  the  speed.  After 
Mr.  Vinson  got  out  on  the  platform  it  was  a  very  short  time  before  we 
struck  the  steer;  I  could  not  tell  how  far  we  ran, — it  must  have  been  a 
hundred  yards,  maybe  not  that  far.** 

The  testimony  of  Armstead  Scott,  the  engineer,  evidenced  the  follow- 
ing facts :  That  the  night  was  dark,  and  he  could  not  say  positively  as 
to  the  exact  rate  the  train  was  running.  That  he  "just  opened  up 
enough  to  start  the  train  and  let  it  roll  down,  then  increased  to  about 
fifteen  miles  an  hour,  and  when  about  halfway  from  the  start  to  where 
we  stopped  I  reduced  it  to  about  ten  miles,  at  which  speed  it  ran 
until  the  accident  happened.**  But  he  testified  also:  ^^When  the  ca- 
boose was  cut  out  it  ought  to  have  put  on  the  emergency  brakes,  and  if 
I  had  not  just  released  the  brakes  it  would,  but  I  released  them  just  as 
the  accident  happened.  I  wanted  to  speed  the  train — thought  we  were 
going  too  slow.  After  the  brakes  were  thrown  oflf  and  the  speed  increased 
going  down  hill,  I  could  not  fill  the  air  chamber  because  the  accident 
happened  about  the  time  I  released  it  and  before  the  air  chambers  could 
be  refilled.** 

It  appears  that  it  was  about  11  o'clock  at  night,  dark,  and  had  been 
raining.    The  road  was  unfenced  at  this  place. 

These  were  the  only  witnesses  to  the  circumstances  of  the  occurrence. 
Their  testimony  will  admit  of  inferences  in  favor  of  the  verdict.  Ac- 
cording to  tlie  testimony  of  Cochran,  deceased  was  quick  to  perceive 
the  high  rate  of  speed  at  which  the  train  was  running  soon  after  it 
started  down.  He  was  alarmed  and  went  out  upon  the  platform,  in- 
structing Cochran  to  be  ready  at  the  lever  to  apply  the  brakes  upon  his 
signal.  He  went  out  for  the  purpose  of  taking  action.  According  to 
Cochran,  as  soon  as  he  was  on  the  platform  the  engineer  began  reducing 
the  speed,  and  according  to  the  engineer  it  was  reduced  to  about  ten 
miles  an  hour.  The  night  was  dark,  and  if,  as  the  engineer  says,  he 
could  not  be  certain  about  the  rate  of  speed  for  this  reason,  is  Vinson 
to  be  held  as  a  matter  of  law  to  have  known  the  exact  speed,  or  that  it 
exceeded  eight  miles  an  hour?  W^e  think  not.  If,  as  the  train  was 
slowing,  or  had  slowed  to  about  ten  miles  an  hour,  the  conductor  could 
not  under  the  circumstances,  in  the  brief  time  that  elapsed  before  the 
accident,  with  reasonable  certainty  have  appreciated  the  fact  that  it  ex- 
ceeded the  prescribed  rate,  his  conduct  would  not  have  been  a  willful 
nor  a  negligent  violation  of  the  rule.  Upon  such  view  of  the  facts  he 
could  not  be  held  to  have  assumed  the  risk  of  the  excessive  speed,  nor 
would  have  been  chargeable  with  contributory  negligence*  The  jury 
could  have  foimd  from  the  testimony  before  them  that  Vinson  did  not 
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signal  the  engineer  when  he  went  out  to  slow  up  because  the  engineer 
was  then  in  the  act  of  slowing;  that  it  slowed  down  to  about  ten  miles 
an  hour^  as  the  engineer  says^  and  that  he  did  not  then  signal,  because 
he  thought  it  was  running  at  or  about  the  prescribed  rate,  or  did  not 
know  that  it  was  running  faster.  And  that  he  did  not  have  time  to  do 
an}iiiing  when  the  train  was  subsequently  started  at  a  greater  speed,  be- 
cause the  engineer  testified  that  as  soon  as  he  again  released  the  brakes 
and  thus  increased  the  speed  the  accident  happened. 

That  the  engineer  was  negligent  in  the  way  he  handled  the  train  un- 
der the  circumstances  may  well  have  been  found  as  the  cause  of  Vin- 
son's death,  but  the  evidence  was  not  such  as  would  have  warranted  a 
withdrawal  from  the  jury  of  the  issues  of  contributory  negligence  or 
assumed  risk.  Therefore  the  court  did  not  err  in  refusing  to  direct  a 
verdict  for  the  defendant  as  alleged  in  the  first  assignment,  nor  in  over- 
ruling the  motion  for  new  trial,  as  alleged  in  the  fourth. 

The  second  assignment  is  that  the  court  should  have  given  the  fol- 
lowing requested  charge:  "The  court  instructs  you  that  if  you  believe 
from  the  evidence  that  Charles  Vinson,  the  deceased,  knew  the  engineer 
was  running  the  train  in  violation  of  the  rules  of  the  company,  and  at 
a  dangerous  rate  of  speed,  and  that  he  could  have  slacked  the  speed  of 
said  train  prior  to  the  accident  by  signal  to  the  en'gineer,  or  by  direct- 
ing the  brakeman  to  put  on  the  brakes,  and  failed  to  give  such  signals, 
then  the  court  instructs  you  to  return  a  verdict  for  the  defendant.'* 

The  evidence  is  that  the  accident  occurred  immediately  or  very  soon 
after  the  engineer  had  released  the  brakes,  and  they  could  not  have  been 
effectively  put  on  imtil  the  air  chambers  had  been  refilled.  The  engineer 
testified  that  after  he  had  thrown  the  brakes  off  and  the  speed  increased 
going  down  hill  he  could  not  fill  the  air,  because  the  accident  happened 
about  the  time  he  released  it  and  before  the  chambers  could  be  refilled. 
Cochran  testified  that  if  there  had  been  a  full  pressure  of  air  this  train 
should  have  stopped  very  suddenly  or  in  five  or  six  car  lengths  after  the 
caboose  was  derailed.  It  did  not  stop  that  quickly,  but  it  ran  about 
twenty-six  or  twenty-seven  car  lengths.  The  testimony  amoimts  to 
this :  That  the  train  could  not  have  been  stopped  after  the  brakes  were 
thus  released,  but  that  its  speed  might  have  been  checked  to  some  extent 
had  the  conductor  given  signals.  But  it  does  not  necessarily  follow 
that  it  could  have  been  sufficiently  checked  in  that  brief  space  of  time 
to  have  prevented  this  accident.  The  charge  requested  would  have  en- 
titled defendant  to  a  verdict  if  it  could  have  been  checked  at  all  on  a 
signal,  it  matters  not  how  little.  To  have  been  correct,  in  this  respect, 
the  charge  should  have  required  the  jury  to  find  the  deceased  could  have, 
by  signals,  checked  the  speed  and  thereby  prevented  the  accident  If 
he  could  not  have  done  this,  his  failure  to  give  the  signals  could  not 
have  been  contributory  negligence.  The  court  gave  a  proper  charge  on 
that  issue. 

The  special  charge  number  3  refused  is  squarely  based  upon  the  the- 
ory that  the  violation  of  the  rule  in  respect  to  speed  was  negligence,  and 
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that  the  dangers   incident   thereto   were   assumed   risks.    Besides^  the 
same  defect  exists  in  this  charge  as  in  the  one  above  discussed. 

The  fifth  assignment  is  that  the  witness  Cochran  should  not  have 
been  allowed  to  testify  that  in  his  opinion  the  rate  of  speed  and  coming 
in  contact  with  the  steer  caused  the  derailment.  As  that  opinion  was 
in  accord  with  all  the  testimony  proved,  no  harm  was  done  by  admit- 
ting it. 

Affirmed. 

Writ  of  error  refused. 


Texakxana  &  Fort  Smith  Railway  Company  v.  Prank  Spencer. 

Decided  February  26,  1902. 

l.~BUl  of  Exceptions. 

Where  a  bill  of  exceptions  is  taken  to  the  exclusion  of  testimony,  it  should 
show  what  the  testimony  would  have  been. 

Srf— Appeal— Special  Issues. 

Where  a  case  is  tried  on  special  issues,  failure  to  submit  an  issue  is  not 
ground  for  reversal  unless  its  submission  was  requested  in  writing;  and  an  issue 
not  requested  and  submitted  is  deemed  to  have  been  found  by  the  court  in  such 
manner  as  will  support  the  verdict.    Rev.  Stats.,  art.  1331. 

SiT—DamAgeft— Measure  of— Injury  to  Land. 

A  finding  of  the  market  value  of  land  immediately  before  and  immediately 
after  an  injury  thereto  gave  the  correct  estimate  of  damages,  and  necessarily 
included  injury  from  the  destruction  of  shade  trees  and  ornamental  shrubbery 
and  damages  to  a  dwelling  house  thereon. 

4.— Same— Market  Valuer. 

Failure  of  the  court  to  instruct  as  to  the  legal  meaning  of  "market  value'* 
is  not  error  in  the  absence  of  request  made  for  an  explanation  of  the  term. 

Appeal  from  Jeflferson.    Tried  below  before  Hon.  Stephen  P.  West. 

Oreer,  Oreer  &  Nail,  for  appellant. 

Geo.  C.  Oreer  and  Watts,  Chester  &  Ellison,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  $1500  damages  alleged  to  have  been  caused 
by  the  negligence  of  the  railway  company  in  constructing  its  roadbed  so 
as  to  obstruct  the  natural  flow  of  surface  water  from  his  premises  and 
cause  it  to  accumulate  thereon  and  flood  the  same. 

The  appellant  answered  by  a  general  denial;  plead  that  it  had  prop- 
erly constructed  its  roadbed  with  proper  and  sufficient  culverts  for  car- 
rying ofif  the  water;  and  that  the  flooding  of  appellee's  premises  was 
caused  by  imprecedented  rainfalls  which  it  could  not,  by  the  exercise  of 
any  diligence  and  care,  have  foreseen  and  provided  against. 

Upon  the  trial  the  cause  was  submitted  by  the  court  to  the  jury  upon 
special  issues,  and  upon  their  finding  thereon  it  entered  judgment  against 
the  appellant  for  $638.60,  from  which  it  has  appealed  to  this  court. 
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Conclusions  of  Fact — These  conclusions  will  here  be  confined  to  such 
findings  of  the  jury  upon  the  special  issues  submitted  to  them  as  evi- 
dently formed  the  basis  of  the  judgment  of  the  court  below. 

They  are  as  follows:  (1)  On  the  8th  day  of  May,  1900,  and  prior 
thereto,  the  appellee  owned  and  was  in  possession  of  lots  Nos.  1  and  2 
in  block  112  of  the  city  of  Port  Arthur,  Jeflferson  County,  Texas,  and 
continued  to  own  said  premises  from  said  date  until  the  trial  of  this 
cause  in  the  court  below.  On  that  day  and  on  the  days  hereinafter  stated 
there  were  upon  said  premises  a  two-story  frame  building,  appellee's 
residence,  outbuildings,  shade  trees,  ornamental  shrubbery,  and  hedges. 
(2)  Since  the  26th  day  of  April,  1900,  the  appellant  has  maintained 
partially  aroimd  said  city, — ^beginning  at  the  depot  on  the  southw^t 
thereof  and  extending  westerly,  then  northwesterly,  thence  northeast- 
erly,— an  embankment  upon  which  it  constructed  its  track,  which  holds 
the  surface  water  caused  from  rainfall  and  the  overflow  of  Sabine  Lake 
upon  the  land,  including  appellee's  premises,  upon  which  the  city  of 
Port  Arthur  is  built.  That  said  roadbed  or  embankment  was  without 
sufficient  culverts  or  sluices  for  the  necessary  drainage  of  the  territory 
partially  encircled  by  said  roadbed.  That  the  surface  water,  being  un- 
able to  flow  according  to  the  natural  lay  of  the  land  westward  and  south- 
west, on  the  dates  hereinafter  stated,  by  reason  of  the  construction  and 
maintenance  of  said  embankment  by  appellant,  flooded  and  submerged 
a  great  part  of  said  city,  including  said  lots  of  appellee.  (3)  The  con- 
struction and  maintenance  of  its  roadbed  in  the  manner  before  stated 
by  the  appellant  was  negligence,  and  by  such  negligence  on  the  22d  and 
27th  days  of  April,  the  8th,  30th,  and  31st  days  of  May,  on  the  Ist  and 
2d  days  of  June,  and  on  the  8th  day  of  September,  1900,  appellee's  prem- 
ises were  overflowed  from  rains  and  water  from  the  lake,  which,  because 
it  could  not  escape  by  reason  of  insufficient  culverts  and  sluices  in  said 
embankment,  stood  for  a  number  of  days  after  each  overflow  on  appel- 
lee's lots,  thereby  killing  his  shade  trees,  wholly  destroying  his  orna- 
mental shrubbery  and  hedges,  and  injuring,  by  causing  it  to  careen,  his 
dwelling  house.  (4)  The  value  of  appellee's  lots  immediately  before  the 
injury  caused  by  such  negligence  of  appellant  was  $4500,  and  their  value 
immediately  after  said  injury  was  $3861.40,  making  a  difference  in  their 
value  of  $638.60,  in  whidi  sum  the  appellee  was  damages  by  said  negli- 
gence of  appellant. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  is  as  follows: 
''The  court  erred  in  excluding  the  offered  testimony  of  Trost  to  the  effect 
that  after  the  September  storms,  when  the  defendant  began  putting  in 
trestling,  the  city  of  Port  Arthur  and  the  Townsite  Company  decided  to 
build  a  levee  the  length  of  the  defendant's  railway,  as  a  protection  against 
back  water,  as  will  appear  from  defendant's  bill  of  exceptions,  in  that 
the  same  was  pertinent  and  material  to  the  issues  herein.^*  It  does  not 
appear  from  appellant's  bill  of  exceptions  that  it  could  have  made  the 
proof  by  Trost  indicated  by  the  assignment.     In  fact  it  is  not  shown 
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what  the  company  expected  to  prove  by  said  witness.  In  appellant's 
statement  subjoined  to  its  proposition  under  this  assignment^  no  refer- 
ence whatever  is  made  to  the  testimony  claimed  to  have  been  excluded. 
If,  however,  appellant  had  ofifered  to  make  the  proof  indicated  by  the 
assignment,  we  can  not  perceive  that  it  would  have  had  any  relevancy 
whatever  to  the  issues  involved  in  this  case. 

2.  The  second  assignment  of  eiTor  complains  of  the  court's  failure 
to  submit  to  the  finding  of  the  jury  as  to  whether  there  was  an  unusual 
and  unprecedented  rainfall  and  flood  at  Port  Arthur  and  vicinity  dur- 
ing A.  D.  1900.  If  appellant  deemed  its  evidence  sufficient  to  warrant 
the  submission  of  such  an  issue  to  the  jury,  it  should  have  specially  re- 
quested the  trial  court  to  require  the  jury  to  pass  upon  such  issue.  The 
failure  to  submit  an  issue  is  not  a  ground  for  reversal  of  the  judgment 
on  appeal  or  writ  of  error,  unless  its  submission  was  requested  in  writing 
by  the  party  complaining  of  the  judgment.  Upon  appeal  or  writ  of 
error  (when  a  case  has  been  submitted  on  special  issues)  an  issue  not 
submitted  and  not  requested  by  a  party  to  the  cause  is  deemed  as  found 
by  the  court  in  such  manner  as  to  support  the  judgment.  Bev.  Stats., 
art.  1331;  Breneman  v.  Mayer,  24  Texas  Civ.  App.,  178. 

3.  It  does  not  appear  from  the  statement  subjoined  to  appellant's 
proposition  under  ite  third  assignment  of  error  that  it  ever  requested 
the  court  to  submit  special  issue  number  12,  as  is  complained  of  in  said 
assignment.  Without  such  a  statement  we  are  not  required  to  consider 
the  assignment.  But  if,  as  the  jury  found  by  issues  submitted,  the  over- 
flow of  plaintiff's  lots  was  not  caused  by  water  from  Alligator  Bayou,  but 
was  caused  as  alleged  by  plaintiff,  and  that  the  water  west  of  appellant's 
railroad  did  not  impede  the  flow  of  water  from  off  plaintiff's  lots,  the 
negative  of  the  issue,  which  appellant  claims  should  have  been  submitted, 
is  clearly  established. 

4.  The  measure  of  damages  in  cases  of  damage  to  real  property  is 
usually  the  difference  between  the  market  value  of  the  premises  imme- 
diately before  and  immediately  after  the  injury  inflicted.  Eailway  v. 
O'Connor,  51  S.  W.  Bep.,  511.  "The  language,  ^damage  to  land,'  has 
been  construed  by  the  Supreme  Court  to  mean  *an  injury  to  the  posses- 
sion or  to  the  freehold  or  estate.' "  Knight  v.  Bailway,  93  Texas,  417, 
and  authorities  cited  in  the  opinion.  The  destruction  of  appellee's 
shade  trees,  ornamental  shrubbery  and  hedges,  and  the  injury  to  his 
dwelling  house  were  damages  to  land.  3  Sedg.  on  Meas.  of  Dam.,  sec.  933 ; 
Foster  v.  Bailway  (Sup.  Ct.),  45  S.  W.  Bep.,  376;  12  Am.  and  Eng.  Enc. 
of  Law,  p.  665.  When  the  jury  found  under  special  issue  number  10 
that  the  market  value  of  appellee's  lots  immediately  "before  the  injury 
was  $4500  and  immediately  after  the  injury  it  was  $3861.40,  their  find- 
ing necessarily  included  the  injury  resulting  from  the  destruction  of  his 
shade  trees,  ornamental  shrubbery,  hedges,  and  damages  to  his  dwelling 
house.  It  was  upon  this  finding  that  the  judgment  appealed  from  was 
evidently  entered.  The  submission  to  and  finding  by  the  jury  upon 
special  issues  of  damages  to  the  trees,  shrubbery,  hedges,  and  dwelling 
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house  was^  in  view  of  their  finding  under  special  issue  number  10,  en- 
tirely unnecessary  and  immaterial,  since  such  injuries  were  necessarily 
included  in  their  finding  on  the  issue  stated.  As  the  findings  of  the  jury 
on  those  matters  did  not  enter  into  and  form  any  basis  for  the  judgment 
appealed  from,  and  as  the  true  measure  of  damages  was  found  by  the 
jury  and  the  judgment  entered  upon  it,  the  appellant  can  not  complain 
of  the  court's  failure  to  enter  judgment  on  such  immaterial  and  unnec- 
essary findings.  Had  it  done  so,  as  well  as  given  judgment  for  the  dif- 
ference between  the  value  of  the  lots  before  and  after  the  injury,  as  ap- 
pellant contends  it  should  have  done,  the  appellee  would  have  been  given 
double  damages  and  appellant  would  then  be  in  an  attitude  to  complain 
of  such  error,  and  have  a  good  cause  for  the  reversal  of  the  judgment. 
As  it  is,  the  injuries  to  appellee's  lots  were  properly  measured  by  the 
correct  rule  of  damages,  and  judgment  entered  only  for  the  loss  of  value 
sustained  by  him  to  the  land.  It  is  true  the  judgment  awards  him 
nothing  for  the  destruction  of  his  vegetables,  the  injury  to  which  was 
found  by  the  jury,  but  of  this  he  does  not  complain,  and  the  appellant 
can  not.  What  we  have  said  in  this  paragraph  disposes  of  the  fourth, 
fifth,  seventh,  eighth,  and  ninth  assignments  of  error. 

6.  Appellant's  sixth  assignment  of  error  complains  of  the  court's 
failure  to  instruct  the  jury  as  to  the  legal  meaning  of  the  term  ^^market 
value,"  and  to  charge  the  jury  to  be  governed  by  such  value.  It  seems 
to  us  that  the  term  **market  value"  is  understood  by  men  of  ordinary 
intelligence,  such  as  the  law  requires  juries  in  this  State  to  be  com- 
posed of.  If,  however,  appellant  apprehended  that  the  jury  did  not 
comprehend  the  meaning  of  the  term,  it  should  by  a  special  charge  have 
requested  the  court  to  have  informed  them.  Having  failed  to  ask  such 
instruction,  it  can  not  be  heard  to  complain. 

6.  The  tenth  assignment  of  error  is  in  regard  to  an  issue  that  ap- 
pellant should  have  asked  submitted  to  the  ]*ury  if  it  desired  a  finding 
upon  it. 

7.  The  finding  of  the  jury  on  the  issue  upon  which  the  judgment 
was  entered  is,  in  our  opinion,  warranted  by  the  evidence,  and  the  court 
did  not  err  in  refusing  to  grant  appellant's  motion  for  a  new  trial. 

There  is  no  error  which  requires  a  reversal  of.  the  judgment,  and  it  is 
therefore  aflirmed. 

Affirmed. 
Writ  of  error  refused. 


lOOB.]  Perez  v.  S.  A.  &  A.  P.  Bt.  Co.  255 


San  Juana  Pebez  v.  San  Antonio  &  Asansas  Pass 
Bailway  Company. 

Decided  February  19,  1902. 

1.— FeUow-Senrantft— NesUgence— KailroAd  Handcar— -Statute  Constmed. 

The  Act  of  June  18,  1897  (Revised  Statutes,  article  4660f),  providin|^,  in 
effect,  that  where  employes  of  a  railway  or  street  railway  company  are  iniured 
while  "engaced  in  the  work  of  operating  its  cars,  locomotives,  or  trains,''  the 
company  will  be  liable  therefor  although  the  injury  may  have  resulted  from  the 
negligence  of  a  fellow-servant,  applies  to  employes  of  a  railway  company  while 
engaged  in  operating  a  handcar  on  the  railroad  track  in  the  course  of  their  work, 
and  renders  the  company  liable  for  the  death  of  an  employe  caused  by  the  neg- 
ligent act  of  a  fellow-servant  in  stopping  the  car  so  suddenly  as  to  throw  the 
deceased  therefrom. 

8. — Contributory  Negligence — ^Pleading  and  Charge 

Where  contributory  negligence  is  not  pleaded  the  charge  should  not  submit 
that  issue  to  the  jury. 

8.^^ame--Cluu:ge  on  Weight  of  Evidence. 

A  charge  that  if  the  deceased  ''did  not  fall  off  the  handcar,  but  voluntarily 
jumped  off,  then  his  act  constitutes  in  law  either  contributory  negligence  or 
suicide,  and  plaintiff  can  not  recover,"  was  on  the  weight  of  evidence  as  invad- 
inff  the  right  of  the  jury  to  pass  on  the  question  of  whether  the  facts  estab- 
lished contributory  negligence. 

Appeal  from  Bee.    Tried  below  before  Hon.  Jas.  C.  Wilson, 

Dougherty  &  Dougherty,  for  appellant. 

Proctors,  for  appellee. 

PLY,  Associate  Justice. — ^This  suit  was  instituted  by  appellant  to 
Tecover  damages  in  the  sum  of  $10,000  alleged  to  have  accrued  through 
th^  negligent  killing  of  Esteven  Perez,  her  son.  A  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  for  appellee. 

The  allegations  as  to  negligence  were  as  follows:  "Plaintiff  alleges 
that  heretofore,  to  wit,  on  or  about  the  3d  day  of  November,  1900,  de- 
ceased Esteven  Perez  was  in  the  employ  of  defendant  company  as  a 
section  band  on  defendant's  line  of  railway  in  Bee  County,  Texas,  on 
section  known  as  section  No.  70,  under  the  direction  and  supervision  of 
one  August  Kessler,  an  employe  of  defendant  company  as  a  section 
foreman,  and  in  charge  of  the  section  gang  in  which  Esteven  Perez 
was  employed,  and  that  said  Eessler  had  the  control,  management,  and 
direction  of  said  section  gang. 

"That  on  said  date  of  November  3,  1900,  said  Esteven  Perez,  together 
with  three  other  section  hands,  under  the  direction  of  said  Kessler, 
were  propelling  a  handcar  along  the  defendant's  line  of  railway  at  a 
rapid  rate  in  the  due  performance  of  the  duties  of  their  employment, 
when  suddenly  said  Kessler  negligently,  and  without  exercising  any 
care  and  without  warning  the  deceased,  applied  the  brake  so  suddenly 
and  violently  as  to  cause  said  car  to  check  its  speed  and  stop  it  almost 
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immediately,  thereby  causing  the  said  Esteven  Perez,  who  was  exercis- 
ing ordinary  care,  to  be  thrown  off  said  car.  That  the  said  Esteven 
Perez  was  thrown  ahead  of  said  car  and  said  car  ran  over  and  across 
his  body,  inflicting  upon  him  such  injuries  that  as  the  result  of  the 
same  Esteven  Perez  died  on  said  November  3,  1900.  That  said  negli- 
gence of  defendant,  its  agents  and  employes  as  aforesaid,  was  the  proxi- 
mate cause  of  deceased^s  injuries  and  death.  That  had  defendant,  its 
agents  and  employes,  exercised  ordinary  care  in  checking  the  speed  or 
stopping  the  said  car,  said  injuries  would  not  have  occurred.'' 

The  evidence  established  that  deceased  in  company  with  his  fellow 
section  men  and  a  foreman  were  on  a  handcar  going  to  a  place  on  the 
railroad  to  perform  certain  labor ;  that  while  en  route,  while  descending 
a  hill  at  a  rapid  rate,  a  signal  was  given  the  man  who  handled  the 
brake  to  stop  the  car.  This  he  did  with  such  suddenness  that  deceased^ 
who  was  at  the  handles  assisting  in  propelling  the  car,  either  fell  or 
was  thrown  off  and  injured  so  badly  that  death  resulted.  The  evidence 
established  that  the  foreman  gave  the  signal  in  the  ordinary  way  for 
the  car  to  stop  immediately,  and  the  only  premise  upon  which  to  base 
negligence  upon  his  part  would  be  that  he  should  not  have  given  a  signal 
to  stop  immediately  when  the  car  was  moving  at  the  rapid  rate  it  was 
on  a  down  grade.  If  the  fall  of  deceased  was  the  result  of  the  negli- 
gence of  the  foreman,  it  was  the  negligence  of  appellee,  but  if  it  was 
the  result  of  the  negligence  of  Frank  Trebble,  who  was  the  fellow- 
servant  of  deceased,  the  railway  company  would  not  be  liable,  unless  it 
is  rendered  liable  by  the  Act  of  June  18,  1897,  being  now  article  4560f 
of  the  Revised  Statutes.  In  that  article  it  is  provided :  ''Every  pereon, 
receiver,  or  corporation  operating  a  railroad  or  street  railway,  the  line 
of  which  shall  be  situated  in  whole  or  in  part  in  this  State,  shall  be 
liable  for  all  damages  sustained  by  any  servant  or  employe  thereof  while 
engaged  in  the  work  of  operating  the  cars,  locomotives,  or  trains  of  such 
person,  receiver,  or  corporation,  and  the  fact  that  sudi  servants  or  em- 
ployes were  fellow-servants  with  each  other  shall  not  impair  or  destroy 
such  liability.*'  The  law  quoted  has  not  been  judicially  construed  in 
Texas,  and  the  questions  involved  are  of-  first  impression  in  the  courts 
of  the  State. 

Prior  to  the  enactment  of  the  law  in  question  the  common  law  rule 
prevailed  that  the  master  was  not  liable  for  the  negligence  of  the  fellow- 
servant,  and  to  destroy  this  rule  and  to  afford  protection  to  railroad 
employes  operating  trains,  locomotives,  and  cars  was  the  intent  and 
purpose  of  the  lawmakers.  Similar  laws  had  been  enacted  in  various 
States  of  the  American  Union,  and  they  are  usually  justified  and  de- 
fended on  the  ground  that  peculiar  perils  surround  the  employes  of 
railroad  companies  while  engaged  in  the  dangerous  work  of  operating 
trains,  cars,  and  locomotives,  and  that  they  are  totally  unable  to  pro- 
tect themselves  against  the  negligence  of  their  coemployes.  Speaking  of 
the  reasons  for  enacting  such  laws,  it  was  said  by  the  Supreme  Court 
of  Minnesota  in  the  case  of  Benson  v.  Railway,  77  Northwestern  Re- 
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porter,  798:  ^These  considerations  apply  to  those  operating  or  riaing 
upon  handcars  as  well  as  to  those  operating  or  riding  upon  any  other 
railroad  cars, — ^not  to  the  same  degree,  perhaps,  as  to  dangers  connected 
with  the  motive  power  of  the  car  operated  or  ridden  upon,  but  to  an 
even  greater  extent  as  to  dangers  resulting  from  the  negligence  of  those 
operating  or  running  other  cars,  trains,  or  engines.  In  short,  operating, 
running,  or  riding  upon  handcars  is  ^'within  the  mischief  of  the  stat- 
ute, and  there  is  apparently  no  good  reason  why  the  Legislature  should 
have  excluded  if 

Discussing  the  same  question  the  Supreme  Court  of  Alabama,  in  the 
case  of  Railway  v.  Crocker,  11  Southern  Reporter,  262,  said:  '^Such 
cars  are  used  in  the  ordinary  business  of  railroads.  Employes  who  ride 
upon  them,  or  who  in  the  discharge  of  duties  on  or  near  to  tracks  over 
which  they  are  propelled,  are  liable  to  be  injured  in  consequence  of  the 
negligent  handling  of  them.  ♦  ♦  ♦  It  is  not  necessary  that  the 
car  be  connected  in  any  way  with  a  locomotive,  or  with  other  cars  form- 
ing a  train;  and  we  find  nothing  in  the  statute  to  indicate  that  such  a 
car  must  be  made  to  be  drawn  by  a  locomotive,  or  to  form  a  part  of  a 
train.  If  the  car  is  adapted  to  the  rails  of  a  railroad,  and  is  used  in 
the  business  of  railroads,  we  think  it  none  the  less  within  the  meaning  of 
the  word  as  used  in  the  statute  because  it  is  made  to  be  propelled  by 
hand.*' 

There  are  decisions  of  other  States  in  perfect  consonance  with  the 
foregoing  rulings,  and  we  have  not  been  cited  to  nor  have  we  found  any 
opinion  in  opposition  to  them.  In  common  acceptation  and  under  the 
definitions  in  the  standard  lexicon  of  the  country  the  word  ^^car*'  signi- 
fies any  vehicle  adapted  to  the  rails  of  a  railroad,  and  would  embrace 
in  its  meaning  a  handcar  as  well  as  a  freight  or  passenger  car. 

It  follows  that  if  deceased  and  his  fellow-servants,  at  the  time  of  his 
death,  were  engaged  ''in  the  work  of  operating*'  the  handcar  of  the 
railway  company,  the  latter  would,  under  the  statute,  be  liable  in  dam- 
ages if  the  death  of  deceased  residted  from  the  negligence  of  his  fellow- 
servants,  or  either  of  them.  The  word  "operate**  as  used  in  the  statute^ 
signifies  "to  perform  a  work  or  labor;  to  put  into,  or  continue  in,  opera^ 
tion  or  activity;  to  work;  as  to  operate  a  madiine.**  If  the  section 
men  were  working  the  handles  of  the  handcar  in  such  manner  as  to 
apply  the  power  to  the  handcar  for  the  purpose  of  moving  it,  they  were 
"engaged  in  the  work  of  operating**  it.  The  operation  of  the  handcar 
was  not  the  chief  labor  for  which  they  were  employed,  but  it  was  con- 
nected with  their  work,  and  in  performing  their  work  of  repairing  the 
track,  handcars  were  used,  and  were  very  necessary,  to  enable  them  to 
reach  the  field  of  their  work.  In  using  the  handcar  the  labor  of  the 
section  men  was  utilized,  and  it  became  a  part  of  the  labor  for  which 
they  were  employed  to  propel  the  handcar  to  and  from  the  place  of  their 
labors.  The  statute  does  not  provide  that  its  provisions  shall  apply  to 
those  only  whose  chief  business  it  is  to  operate  Caxs,  nor  that  they  shall 
Vol.  28  civil— 17. 
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apply  to  those  employes  only  who  operate  cars  for  the  carriage  of  freight 
or  passengers,  but  it  applies  to  all  who  may  be  engaged  in  the  work  of 
operating  cars.  This  construction  of  the  statute  is  sustained  by  the 
decisions  of  other  States. 

In  the  case  of  Larson  v.  Eailway,  58  Northwestern  Reporter,  1076,  it 
was  held  by  the  Supreme  Court  of  Iowa  that  a  section  hand  injured 
while  on  a  handcar  was  employed  in  the  operation  of  cars  within  the 
terms  of  a  statute  similar  in  some  respects  to  the  Texas  law.  The  same 
ruling  was  made  in  the  case  of  Haden  v.  Railway  (Iowa),  60  North- 
western Reporter,  537. 

In  the  case  of  Railway  v.  Artery,  137  United  States,  507,  the  Iowa 
cases  are  reviewed,  and  it  was  said :  ''The  plaintiff  was  upon  a  moving 
car  propelled  by  hand  power.  ♦  ♦  ♦  The  railway  was  being  used 
and  operated  in  the  movement  of  the  handcar,  quite  as  much  as  if  the 
latter  had  been  a  train  of  cars  drawn  by  a  locomotive.  If  a  single  loco- 
motive be  on  its  way  to  its  engine  house,  after  leaving  the  train  which 
it  has  drawn,  or  if  it  be  summoned  to  go  alone  for  service  to  a  point 
more  or  less  distant,  and  in  either  case,  by  the  negligence  of  one  em- 
ploye upon  it,  another  employe  is  injured,  the  injury  takes  place  in  tiie 
use  and  operation  of  the  railway,  under  section  1307,  quite  as  much  as 
if  it  takes  place  while  the  locomotive  is  drawing  a  train  of  cars." 

In  the  case  of  Steffenson  v.  Railway,  11  Lawyers^  Reports  Annotated, 
271,  the  plaintiff  in  the  usual  course  of  his  employment  was,  with  other 
section  men,  passing  over  defendant's  track  on  a  handcar  running  at 
ihe  rate  of  about  six  miles  an  hour,  when  it  became  necessary  to  stop 
the  car  suddenly,  and  in  endeavoring  to  stop  it  one  of  the  coemployes 
on  the  handcar  negligently  rushed  or  pushed  against  the  plaintiff,  throw- 
ing him  from  the  car,  and  he  was  run  over  and  injured.  The  Supreme 
Court  of  Minnesota  said:  ''The  men  whose  business  it  is  to  keep  the 
track  in  repair  for  the  trains  to  nm  over, — switchmen,  men  engaged  in 
making  up  trains,  and  moving  the  cars  back  and  forth  in  the  yards  and 
on'  side  tracks, — are  all  engaged  in  operating  the  railroad ;  and  they  are 
exposed  to  dangers  peculiar  to  that  business.  Section  men,  as  well  as 
engineers,  conductors,  firemen,  and  brakemen,  are  operating  the  rail- 
road. They  employ  modes  and  instrumentalities  in  performing  their 
duties  that  are  not  employed  in  any  other  business;  and  whatever  dan- 
gers are  incident  to  the  employment  of  such  modes  and  instrumentali- 
ties are  to  be  regarded  as  peculiar  to  their  business.  The  employment 
of  handcars  capable  of  a  high  rate  of  speed,  run  upon  railroad  tracks, 
is  peculiar  to  the  business  of  operating  railroads." 

In  the  main  charge  the  court  proceeded  on  the  theory  that  appellant 
was  liable  if  deceased  came  to  his  death  through  the  negligence  of  the 
servants  or  employes  of  appellant,  but  in  a  special  charge  requested  by 
appellee  and  given  by  the  court  the  jury  was  instructed  as  follows: 
"Even  if  you  believe  from  the  evidence  that  the  said  Esteven  Perez  was 
thrown  from  the  handcar  by  the  negligent  application  of  the  brake,  yet 
if  you  further  believe  from  the  evidence  that  the  brake  was  not  applied 
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under  the  order,  direction,  or  signal  of  the  foreman,  Kessler,  then 
plaintiff  can  not  recover  in  this  case/'  This  charge  was  not  only  in 
conflict  with  the  charge  of  the  court,  but  it  made  the  recovery  of  appel- 
lant depend  upon  a  signal  given  by  the  foreman,  which  is  in  conflict 
with  the  law  as  to  the  appellee  being  liable  under  the  circumstances  for 
the  acts  of  a  fellow-servant.  ^ 

The  scope  of  the  opinion  of  this  court  as  applied  to  section  men  ex- 
tends no  farther  than  while  they  are  actually  engaged  in  operating  hand- 
cars, ^d  is  not  intended  to  reach  any  acts  of  theirs  while  engaged  in 
other  work.  The  decision  deals  with  the  facts  in  this  case  and  no 
others.  In  this  connection  it  may  be  said  that  we  do  not  think  this 
opinion  in  conflict  with  the  case  of  Long  v.  Eailway,  57  Southwestern 
Reporter,  802,  decided  by  the  Supreme  Court  of  .Texas.  In  that  case 
a  portion  of  a  section  gang  on  a  handcar  ran  over  a  member  of  the  same 
gang  who  was  walking  on  the  track,  and  it  was  held  that  the  latter  was 
not  a  fellow-servant  with  those  on  the  car.  This  was  all  that  was  de- 
manded by  the  facts  of  the  case,  and  in  fact  all  that  the  opinion  can 
be  held  to  have  decided,  although  it  is  said  in  the  opinion  that  if  the 
injury  had  been  inflicted  by  one  of  the  employes  working  the  handcar 
upon  another  engaged  in  tiie  same  work,  it  would  be  held  that  they 
were  engaged  upon  the  same  work.  That  is  undoubtedly  true,  but  it 
does  not  follow  that  because  they  were  so  engaged  and  were  fellow- 
servants  that  the  railway  company  would  not  have  been  liable  for  an 
injury  negligently  inflicted  by  one  upon  the  other,  and  neither  is  it  so 
decided  in  that  opinion.  The  question  as  to  railways  being  liable  for 
the  negligence  of  fellow-servants  on  handcars  was  not  raised  or  dis- 
cussed in  the  case  of  Railway  v.  Maupin,  63  Southwestern  Reporter, 
346,  decided  by  the  Court  of  Civil  Appeals  of  the  Fifth  District. 

In  a  requested  charge  given  by  the  court  the  jury  was  informed  that 
if  deceased  "did  not  fall  off  the  handcar,  but  voluntarily  jumped  off 
the  handcar,  then  his  act  constitutes  in  law  either  contributory  negli- 
gence or  suicide,  and  plaintiff  can  not  recover  in  this  case."  The 
charge  was  an  invasion  of  the  right  of  the  jury  to  pass  upon  the  ques- 
tion of  whether  the  facts  established  contributory  negligence.  Contribu- 
tory negligence  was  not  pleaded,  and  it  is  the  rule  in  Texas  that  con- 
tributory negligence  should  not  be  submitted  unless  presented  by  plea 
and  supported  by  evidence.  Railway  v.  Johnson,  90  Texas,  304 ;  Dublin 
Cotton  Oil  Co.  V.  Jarrard,  91  Texas,  289. 

We  conclude  that  our  former  opinion  should  be  withdrawn,  a  rehear- 
ing granted,  and  the  judgment  of  the  District  Court  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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J.  L.  Cbawleigh  v.  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company. 

Decided  February  12,  1002. 

1.— Railway  Company— Trespasser  on  Train— Negligence. 

Where  the  presence  of  a  trespasser  on  the  train  was  not  known  to  the  em- 
ployes, and  he  was  there  without  invitation,  express  or  implied,  and  in  violation 
of  the  rules  of  the  railroad  company,  it  was  not  liable  tor  his  death,  thongh 
occasioned  by  a  collision  of  trains  resulting  from  the  gross  negligence  of ^its  em- 
ployes, and  though  the  deceased  was  riding  in  a  safe  place  on  the  train. 

2.— Evidence— Impeaching  Witness— Harmless  Error. 

In  an  action  against  a  railway  company  for  the  death  of  a  son,  it  was  error 
to  permit  defendant  to  cross-examine  plaintiff  as  to  his  indictment  for  burglary 
and  to  introduce  the  indictment  in  evidence,  but  the  error  was  harmless  where 
plaintiff  did  not  testify  to  any  fact  connected  with  the  controlling  issue  which 
was  determined  against  him  upon  sufficient  evidence,  and  where  his  ovni  coun- 
sel also  brought  out  that  he  had  been  indicted  for  burglary  in  yet  another 
county. 

8.— Same— ^Leading  Question. 

Whertf  a  witness  testified  that  she  was  present  and  saw  the  deceased  pay 
money  to  the  conductor  for  his  fare,  a  question  asking  the  conductor  if  sudk 
witness,  or  a  man,  or  either  of  them,  came  to  him  and  paid  him  money  for  such 
fare  was  not  leading. 

4. — Same— Irrelevancy. 

Where  defendant  owed  no  duty  to  the  deceased,  a  trespasser  killed  in  a  col- 
lision of  trains,  a  (juestion  as  to  whether  or  not  it  was  negligence  to  run  double- 
header  trains  was  irrelevant. 

5.— Same— Impeachment— Recalling— Predicate. 

It  was  not  error  to  permit  a  witness  to  be  recalled  and  cross-examined  as 
to  matters  to  be  used  as  a  basis  for  contradicting  her. 

6.— Same— Witness  Under  Rule. 

It  was  in  the  discretion  of  the  court  to  permit  a  witness  to  testify  as  to 
matters  tending  to  impeach  another  witness,  although  the  witnesses  were  under 
the  rule,  and  the  impeaching  witness  had  been  told  what  the  other  one  had 
sworn. 

7.— Railway  Company— ^Trespasser  on  Train— <^harge. 

Where  plaintiff  sued  for  causing  the  death  of  his  son  upon  the  ||round  that 
the  deceased  had  paid  his  fare  and  was  a  passenger  on  a  freight  tram,  a  chaige 
that  if  deceased  paid  his  fare  to  the  conductor  and  got  on  the  trian  with  his 
consent,  he  was  a  passenger,  and,  if  negligently  kill^,  plaintiff  could  recover, 
fully  and  most  favorably  presented  the  phase  of  case  alleged  by  plaintiff. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

J.  D.  Childs,  for  appellant. 

Newton  &  Ward  and  Baker,  Botts,  Baker  &  Lovett,  for  appellee. 

FLY,  Associate  Justice. — ^This  is  a  suit  for  damages  occasioned  by 
the  death  of  Andrew  P.  Crawleigh,  which  was  instituted  by  appellant, 
the  father  of  deceased,  against  appellee.  After  hearing  the  evidence  the 
court  submitted  no  issue,  except  the  question  as  to  whether  deceased 
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when  kiUed  was  a  passenger  on  appellee's  train.  The  issue  was  found 
against  appellant  and  judgment  was  rendered  for  appellee. 

There  was  a  conflict  in  the  evidence  as  to  the  circumstances  under 
which  deceased  boarded  the  train  of  appellee  a  short  time  before  his 
death,  but  the  verdict  of  the  jury  on  tiie  issue  as  to  deceased  being  a 
passenger  was  supported  by  a  strong  preponderance  in  the  evidence. 
The  material  facts  are  that  on  the  29th  day  of  May,  1900,  Andrew  Craw- 
leigh, the  son  of  appellant,  desiring  to  go  to  Del  Bio  from  San  Antonio, 
in  company  with  a  companion,  got  on  a  flat  car  belonging  to  a  freight 
train  about  to  leave  San  Antonio  for  Del  Bio,  which  train  collided  with 
another  at  a  point  near  Presa  street,  within  the  limits  of  the  city  of 
San  Antonio,  and  Andrew  Crawleigh  and  his  companion  were  killed. 
Deceased  had  not  paid  anything  to  ride  on  the  train  and  his  presence 
thereon  was  imknown  to  the  crew  operating  the  train.  There  was  a 
rule  promulgated  by  appellee  prohibiting  anyone  from  riding  on  a 
freight  train,  and  denying  the  privilege  to  any  employe  to  grant  per- 
mission so  to  do.  No  such  permission  was  sought  or  given,  and  the 
train  crew  swore  that  they  did  not  know  that  deceased  and  his  com- 
panion got  on  the  train. 

The  sole  ground  of  recovery  in  this  case  was  that  deceased  occupied 
the  position  of  passenger  towards  appellee,  and  under  the  pleadings,  if 
he  was  not  a  passenger,  appellant  ooiild  not  recover.  There  is  no  count 
alleging  that  he  was  a  trespasser  on  the  train  and  setting  up  the  obliga- 
tions that  appellee  owed  to  him  as  a  trespasser,  but  it  was  reiterated 
in  the  petition  that  he  had  paid  his  fare  and  boarded  the  flat  car  with 
the  knowledge  and  consent  of  the  conductor. 

The  evidence  introduced  by  appellant  had  as  its  object  demonstration 
of  the  fact  that  the  deceased  had  paid  his  fare  to  the  conductor,  had  his 
permission  to  get  on  the  car,  and  was  therefore  a  passenger.  The  issue 
■as  to  deceased  being  a  passenger  was  submitted  to  the  jury  by  the  court, 
and  the  assignments  urging  objections  to  the  charge  are  very  uncertain. 
It  will  be  sufiBcient  to  say  that  there  was  nothing  in  the  charge  that 
assumed  that  deceased  was  not  a  passenger  or  that  gave  undue  promi- 
nence to  the  negative  side  of  the  issue.  No  tenable  objections  are  urged 
to  the  charge.  As  supplemented  by  the  special  charge  requested  by 
appellee,  the  charge  presented  every  issue  arising  under  the  pleadings 
and  facts. 

Appellant  asked  a  charge  which  involves  the  proposition  that  if  de- 
ceased was  a  trespasser  on  the  train  and  his  presence  thereon  was  not 
known  to  the  employes  of  appellee,  still  if  the  collision  in  which  he  was 
killed  occurred  through  the  gross  negligence  of  the  employes  the  railroad 
company  would  be  liable  in  damages  for  his  death.  To  the  discussion  of 
this  proposition  over  two-thirds  of  the  brief  of  appellant  is  devoted,  and 
to  support  it  a  lengthy  array  of  authorities  from  the  courts  of  many 
States,  including  a  number  from  Texas  and  from  different  Federal 
<x>urts,  are  cited.    We  have  consulted  many  of  the  authorities  and  find 
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none  that  support  the  propositions  contained  in  the  special  charges  asked 
by  appellant.  - 

The  requested  charges  are  as  follows : 

"You  are  further  charged,  at  the  instance  of  plaintiff,  that  if  yon  be- 
lieve from  the  evidence  that  plaintiff^s  deceased  son,  at  the  time  he  was 
killed,  was  a  trespasser  on  defendants  train,  he  did  not  thereby  forfeit 
all  his  rights,  and  if  you  further  believe  from  the  evidence  that  he  was 
a  trespasser  at  said  time  and  place,  but  was  riding  in  a  reasonably  safe 
place  on  def endants's  train  at  the  time,  and  was  only  guilty  of  slight  n^- 
ligence  when  he  was  injured  and  killed,  if  you  believe  from  the  evidence 
that  he  was  injured  and  killed  by  a  collision  of  defendant's  train,  and 
further  believe  from  the  evidence  that  the  defendant,  its  servants,  agents, 
and  employes,  in  a  grossly  negligent  and  reckless  maimer,  so  operated 
said  trains  to  cause  them  to  collide,  and  such  collision  was  tiie  proximate 
cause  of  the  death  of  plaintiff's  son,  and  that  plaintiff's  said  deceased 
son  did  not  then  and  there  directly  contribute  to  his  death,  then  you 
will  find  for  plaintiff.  You  are  further  instructed  that  "gross  negli- 
gence,*' as  set  out  in  this  charge,  is  defined  to  be  that  entire  want  of  care 
which  would  raise  a  presumption  of  a  conscious  indifference  to  conse- 
quences, and  the  conduct  of  the  servants  and  agents  of  defendants  can 
not  be  considered  gross  negligence,  unless  evinced  by  an  entire  failure  on 
their  part  to  exercise  care,  or  by  the  exercise  of  so  slight  a  degree  of  care 
on  their  part  as  to  justify  the  belief  that  they  were  indifferent  to  the 
interest  and  welfare  of  others.  By  the  term  recklessness,  as  herein  set 
out,  is  meant,  ^he  state  or  quality  of  being  reckless  or  heedless ;  perverse 
or  desperate  rashness.' 

'TTou  are  further  charged,  at  the  instance  of  plaintiff,  that  if  you 
should  believe,  from  the  evidence  in  this  case,  that  plaintiff's  son  was  a 
trespasser  on  said  defendant's  train  at  the  time  he  was  injured  and  killed 
by  a  collision  of  defendant's  trains,  and  further  find  from  the  evidence 
in  the  case  that  the  defendant,  its  servants  and  employes  in  charge  of 
said  trains,  so  operated,  permitted,  or  caused  to  be  operated  said  trains 
with  such  willful  negligence  as  to  directly  and  proximately  cause  the 
death  of  plaintiff's  said  minor  son,  then  in  that  event  you  will  find  for 
plaintiff. 

"By  the  term  'willful,'  as  herein  set  out,  is  meant  voluntary,  deliberate, 
intentional;  obstinate  and  unreasonable;  not  to  be  moved  from  one's 
notions,  inclinations,  purposes,  or  the  like,  by  counsel,  advice,  commands, 
or  instructions." 

It  will  be  noted  that  in  these  charges  the  liability  of  appellee  attached 
if  the  son  of  appellant  was  riding  in  a  reasonably  safe  place  on  the  train, 
regardless  of  the  fact  that  no  one  knew  he  was  on  the  train,  and  regard- 
less of  the  fact  that  he  had  no  invitation,  express  or  implied,  to  be  on 
the  train.  We  do  not  think  such  a  proposition  can  be  sustained  by  any 
text  book  or  decision.  On  the  other  hand  there  are  numerous  authori- 
ties that  condemn  any  such  proposition. 

In  the  case  of  Dalton  v.  Railway,  56  Southwestern  Reporter,  657,  a  de- 
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mnrer  to  a  petition  was  sustained  in  which  it  was  averred  that  the  de- 
ceased boarded  a  freight  train  and  that  the  employes  of  the  railway  com- 
pany knew  he  was  on  there,  and  it  was  held  by  the  Court  of  Appeals  of 
Kentucky  that  the  only  duty  a  railroad  company  owed  to  anyone  who 
was  riding  on  a  freight  train  without  right,  and  by  the  mere  sufferance 
of  the  train  crew,  was  not  to  injure  him  after  knowledge  of  his  danger, 
and  the  company  was  not  liable  for  his  death  in  a  collision,  even  though 
it  resulted  from  the  company's  gross  negligence. 

In  the  case  of  Bailway  v.  Bumsed,  12  Southern  Reporter,  958,  it  was 
said  by  the  Supreme  Court  of  Mississippi :  "Can  it  be  seriously  insisted 
that  a  trespasser  upon  a  train  occupies  a  better  position  than  a  trespasser 
on  tracks?  If  degrees  in  trespass  could  be  established  it  occurs  to  us 
that  the  train  trespasser  is  the  greater  wrongdoer  than  the  track  tres- 
passer. He,  like  the  track  trespasser,  is  entitled  to  exemption  from 
wanton  or  willful  injury,  or  from  injury  that  might  and  should  have 
been  avoided  by  the  railroad  company  after  seeing  the  danger  of  the  tres- 
passer's situation.'' 

In  the  cases  of  Files  v.  Railway,  21  Northeastern  Reporter,  311,  and 
Powers  V.  Railway,  26  Northeastern  Reporter,  446,  it  was  held  that  where 
a  conductor  had  invited  a  person  to  ride  on  freight  train,  in  violation 
of  the  rule  of  the  company,  that  it  would  not  be  liable  for  injuries  oc- 
curring from  negligently  starting  a  train,  or  from  a  collision. 

In  the  case  of  Railway  v.  Moore,  49  Texas,  31,  it  was  held  that  railway 
companies  have  the  right  to  make  regulations  that  freight  and  passen- 
gers shall  be  carried  on  separate  trains,  and  that  "if  a  party  in  violation 
of  such  regulation,  and  without  the  consent  of  the  company,  forces  him- 
self into  one  of  its  freight  trains,  it  surely  can  not  be  supposed  that  the 
company  could  be  held  responsible  to  him  in  its  character  as  a  carrier 
of  passengers;  or  that  the  party  who  should  thus  contribute  to  the  in- 
jury which  he  might  sustain  while  thus  wrongfully  in  the  train,  main- 
tain an  action  against  the  company  for  such  injury.  Unless  he  could, 
an  action  can  not  be  maintained  under  the  statute  by  his  heirs,  repre- 
sentatives, and  relatives,  in  case  of  his  death."  The  case  is  cited  ap- 
provingly in  Railway  v.  Black,  87  Texas,  150.  If  the  servants  of  appellee 
did  not  know  of  the  presence  of  deceased  upon  the  freight  train,  the  rail- 
road could  no  more  be  held  liable  for  his  death  than  it  could  if  he  had 
gone  on  the  track  and  been  run  over  without  the  employes  knowing  of  his 
presence  on  the  track.  In  the  one  case  as  the  other  no  duty  would  arise 
in  case  of  the  trespasser  until  he  was  discovered  in  a  place  of  danger. 
No  duty  can  arise  in  connection  with  a  person  who  secretly  enters  a 
freight  car,  in  violation  of  the  rules  of  the  company,  and  without  the 
knowledge  or  consent  of  the  employes,  and  where  there  is  no  duty  there 
is  no  liability.  Railway  v.  Dobbin,  91  Texas,  60 ;  Railway  v.  Breadow, 
90  Texas,  31 ;  Railway  v.  Douglass,  90  Texas,  125 ;  Railway  v.  Crum,  25 
S.  W.  Rep.,  1126. 

The  third  assignment  of  error  complains  of  the  action  of  the  court 
in  permitting  appellee  to  ask  appellant  on  cross-examination  if  he  had 
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not  been  indicted  for  burglary,  and  in  allowing  the  introduction  in  evi- 
dence of  an  indictment  for  burglary  against  appellant.  The  testimony 
was  clearly  inadmissible.  Boon  v.  Weathered,  23  Texas,  675;  Ayers  y. 
Duprey,  27  Texas,  600;  Kennedy  v.  Upshaw,  66  Texas,  442;  Insurance 
Co.  V.  Faires,  13  Texas  Civ.  App.,  Ill;  Railway  v.  De  Bord,  53  S.  W. 
Rep.,  693 ;  Railway  v.  Johnson,  83  Texas,  628. 

The  error  in  the  admission  of  the  testimony  does  not  necessarily  de- 
mand a  reversal  of  the  judgment  for  the  reason  that  appellant  did  not 
claim  to  know  any  of  the  circumstances  surrounding  the  death  of  his 
son,  and  did  not  testify  to  any  fact  connected  with  the  issue  as  to  whether 
deceased  was  a  passenger  or  trespasser  on  the  train  of  appellant.  That 
being  the  sole  issue  and  being  determined  against  appellant,  the  jury 
could  not  have  considered  the  testimony  of  appellant  for  any  purpose. 
It  follows  that  the  illegal  testimony  could  not  have  injured  the  cause 
of  appellant.  Had  the  jury  found  that  deceased  was  a  passenger  but 
denied  any  damages  to  appellant,  the  error  in  the  admission  of  the  tes- 
timony as  to  the  burglary  doubtless  would  have  necessitated  a  reversal, 
because  it  would  have  been  apparent  that  the  testimony  of  appellant  as 
to  the  contributions  received  by  him  from  his  son  had  been  ignored  by 
the  jury.  Appellant  does  not  attempt  to  show  that  the  illegal  testi- 
mony damaged  him,  and  it  does  not  appear  from  the  record  that  any 
injury  was  sustained  by  him.  Appellate  courts  do  not  reverse  judg- 
ments upon  abstract  errors.  Railway  v.  B[aufman,  2  Posey  U.  C,  97; 
Heathcock  v.  Gkx)drich,  2  Posey  U.  C,  585. 

There  is  no  merit  in  the  fourth,  fifth,  sixth,  and  seventh  assignments 
of  error.  The  questions  were  not  leading  ones.  Maggie  Crawleigh,  the 
only  witness  for  appellant  who  testified  that  money  was  paid  by  her  de- 
ceased brother  to  the  conductor  for  his  passage  on  the  freight  train, 
swore  that  she  was  present  and  saw  the  money  paid  to  the  conductor  and 
heard  the  arrangements  made  for  the  passage,  and  it  was  proper  and 
legitimate  to  ask  the  conductor  if  the  young  lady  or  a  man  or  either  of 
them  came  to  him  and  paid  him  money  and  got  permission  to  ride  on 
the  train.  The  witness  had  testified  before,  vrithout  objection,  that  he 
had  never  seen  the  young  lady  until  she  testified  in  court  and  had  never 
seen  deceased  until  after  the  wreck. 

The  fact  that  the  witness  W.  H.  Rannahan  had  been  taken  by  the 
railway  company .  before  the  Railroad  Commission  to  testify  on  the 
question  of  what  is  known  as  "double  headers'*  had  no  pertinency  to  the 
case  and  was  properly  excluded.  The  question  as  to  whether  the  wit- 
ness would  undertake  to  say  that  it  was  not  negligence  to  run  two 
trains  together  in  the  daytime,  in  San  Antonio,  was  irrelevant  and  im- 
material. In  view  of  the  fact  that  no  duty  was  shown  to  exist  as  to 
deceased  by  appellee,  nothing  elecited  from  the  witness  by  the  question 
could  have  affected  the  cause. 

It  was  not  error  to  permit  appellee  to  recall  the  witness  Maggie  Craw- 
leigh and  cross-examine  her  on  matters  to  be  used  as  a  basis  for  contra- 
dicting her.     Greenl.  on  Ev.,  sec.  462,  and  notes. 
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It  was  in  the  discretion  of  the  court  to  permit  Mrs.  Lovelady  to 
testify  as  to  matters  tending  to  impeach  Maggie  Grawleigh^  although 
the  rule  had  been  invoked  as  to  the  witnesses  and  the  witness  had  been 
told  by  the  claim  agent  what  Maggie  Crawleigh  had  sworn.  We  do  not 
think  under  the  facts  of  this  case  that  the  discretion  vested  in  the  court 
was  abused. 

The  only  witness  introduced  by  appellant  to  prove  that  deceased  paid 
his  fare  and  went  on  the  train  under  the  invitation  of  the  conductor  was 
Maggie  Crawleigh^  and  there  was  not  a  circumstance  sworn  to  by  any 
other  witness  in  the  case  that  tended  to  corroborate  her.  She  said  tliat 
an  older  sister  was  present  when  the  fare  was  paid^  and  also  stated  that 
the  same  sister  was  in  the  court  room  all  the  day  on  which  she^  Maggie, 
testified,  and  yet  she  was  not  placed  on  the  sts^d.  This  sister  was  in 
one  place  called  Annie,  and  in  another  Cecilia.  Not  only  was  there  a 
failure  to  corroborate  the  witness,  but  on  the  other  hand  every  fact  and 
circumstance  in  evidence  tended  to  throw  discredit  upon  her  testimony. 
Under  the  overwhelming  preponderance  of  the  evidence  the  jury  would 
not  have  been  justified  in  returning  any  verdict  other  than  that  rendered 
by  them.  Had  the  complaints  made  as  to  the  admission  of  evidence 
been  weU  taken,  there  is  nothing  in  the  record  that  tends  to  show  that 
such  evidence  had  any  influence  upon  the  verdict. 

The  judgment  is  afOrmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

As  stated  in  our  former  opinion,  it  was  alleged  in  the  petition  that 
Andrew  Crawleigh  was  a  passenger  on  appellee's  traiu,  and  all  of  the 
evidence  of  appellant  was  directed  to  proof  that  the  relation  of  carrier 
and  passenger  existed  between  appellee  and  deceased.  In  the  requested 
charges  the  effort  seems  to  have  been  to  recover  on  the  ground  that  he 
might  be  a  trespasser,  but  if  the  servants  of  appellee  were  reckless  and 
grossly  negligent  in  their  conduct  in  producing  the  collision,  appellee 
was  liable  whether  anyone  knew  deceased  was  on  the  train  or  not. 

To  sustain  the  position  of  appellant  we  are  cited  in  the  brief  to  quite 
a  number  of  cases,  and  in  the  motion  for  rehearing  to  two  cases,  which 
are  specially  invoked  in  aid  of  the  contention.  Those  cases  are  Way 
V.  Railway,  64  Iowa,  51,  and  73  Iowa,  466,  19  Northwestern  Reporter, 
829,  and  35  Northwestern  Reporter,  625,  and  Whitehead  v.  Railway, 
99  Mo.,  263. 

In  the  Way  case  the  decedent  got  on  the  freight  train  and  presented 
to  the  conductor  a  mileage  ticket  issued  to  one  R.  G.  Porgrave.  The 
conductor,  not  knowing  that  Way  was  not  Porgrave,  detached  coupons 
for  his  passage.  It  was  held  on  tiie  first  appeal  that  Way  was  riding  on 
the  railroad  ticket  of  another,  contrary  to  the  rule  of  the  company,  and 
was  thereby  perpetrating  a  fraud,  and  the  law  as  to  passengers  could  not 
be  invoked  by  his  representatives  in  suing  for  damages.    On  the  second 
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appeal  it  was  held  that  if  the  employes,  who  were  engaged  in  moving 
the  train,  knew  or  had  reason  to  believe  that  the  caboose  was  occupied, 
and  yet  moved  it  recklessly  or  negligently,  without  regard  to  the  safety 
of  the  occupants  of  the  caboose,  and  deceased  was  injured  thereby,  the 
railway  company  would  be  liable.  The  court  said:  "It  may  be  con- 
ceded that,  as  the  intestate  was  in  the  caboose  without  right,  defendant 
owed  him  no  special  duty,  and  that  its  employes  were  not  bound  to  as- 
certain whether  he  was  there  before  commencing  the  work  in  which  they 
were  about  to  engage.  Neither  were  they  required  to  govern  their  con- 
duct with  reference  to  the  possibility  of  his  being  there.'*  The  conduc- 
tor knew  the  man  was  on  the  train,  and  the  case  does  not  in  any  manner 
sustain  the  position  of  appellant. 

In  the  Missouri  case  the  boy  was  on  the  train  with  the  consent  of  the 
agents  of  the  railway  company,  and  on  that  ground  it  was  held  that 
the  company  owed  him  a  duty. 

In  the  case  of  Railway  v.  Pitzer  (Indiana),  6  Northeastern  Reporter, 
310,  Judge  Elliott,  discussing  a  case  where  a  child  7  years  of  age  entered 
a  passenger  train,  said:  "We  conclude,  therefore,  that  the  mere  fact 
that  the  child  was  permitted  to  enter  the  passenger  train  creates  no 
cause  of  action  against  appellant,  for  he  entered  the  train  as  an  intru- 
der. Intruders,  infants  or  adults,  can  not  as  a  general  rule  impose 
any  duties  upon  the  person  on  whose  property  they  intrude."  A  large 
number  of  authorities  are  cited  in  support  of  the  proposition. 

in  the  case  of  McAlpin  v.  Powell,  70  New  York,  126,  the  rule  gov- 
erning in  cases  like  the  present  is  thus  clearly  stated:  "To  maintain 
an  action  for  personal  injury  occasioned  by  the  negligence  of  or  want 
of  care  of  anotiier,  it  must  be  made  to  appear  that  the  defendant  owed 
some  duty  or  obligation  to  the  party  injured,  which  he  failed  to  dis- 
charge or  perform.  Unless  there  is  some  contract,  duty  or  service  which 
a  party  is  bound  to  fulfill,  there  can  be  no  negligence,  fault,  or  breach 
of  the  obligation.  ♦  ♦  ♦  The  real  point  to  be  determined  then  is, 
whether  the  defendant  owed  any  duty  to  the  deceased.  If  he  was  a 
trespasser  when  he  entered  upon  the  fire  escape,  he  occupied  the  position 
of  one  who  comes  upon  the  premises  of  another  without  right,  and  who 
can  maintain  no  action  if  he  is  injured  by  an  obstruction,  or  falls  into 
an  excavation  which  has  been  left  open  and  uncovered.*' 

The  same  rule  is  announced  in  Dobbins  v.  Railway,  91  Texas,  60, 
and  in  Railway  v.  Morgan,  92  Texas,  98. 

We  reiterate  the  ruling  that  in  no  text  book  or  decision  has  it  ever 
been  stated  that  a  railway  company  will  be  liable  for  damages  to  a  per- 
son who  is  on  the  train  without  the  knowledge  or  consent  of  the  railway 
company,  and  in  defiance  of  its  rules,  for  the  negligence,  no  matter  how 
gross,  of  its  employes.  And  yet  this  is  what  appellant  asked  the  court 
to  charge  the  jury  in  this  case. 

The  trial  court  instructed  the  jury  that  if  deceased  paid  his  fare 
to  the  conductor  and  got  on  the  train  with  his  consent  he  would  be 
a  passenger,  and  if  he  was  killed  through  the  negligence  of  appellee,  ap- 
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pellant  should  recover.  That  charge  was  exceedingly  favorable  to  and 
fully  presented  the  phase  of  case  alleged  by  appellant^  and  under  the 
evidence  deceased  was  either  a  passenger  or  he  was  a  trespasser,  because 
there  was  no  testimony  introduced  tending  to  show  that  any  agent  of 
appellee  knew  of  the  presence  of  the  deceased  on  the  car  if  he  did  not 
pay  his  fare.  The  cburt  at  the  request  of  appellee  gave  the  following 
charge:  "That  if  you  believe  from  the  evidence  that  the  deceased 
Andrew  Crawleigh  boarded  defendant's  freight  train  without  the  con- 
sent or  knowledge  of  the  conductor  of  said  train  in  charge  of  said  train, 
and  that  said  conductor  did  not  know  that  the  said  Andrew  Crawleigh 
was  upon  said  train  until  after  the  accident  and  collision  of  said  train^ 
then  I  charge  you  to  return  a  verdict  in  favor  of  defendant,  even  though 
you  should  further  believe  from  the  evidence  that  the  crew  in  charge 
of  said  train  were  negligent  and  the  collision  of  said  trains  was  the 
result  of  such  negligence."  That  charge  presented  the  phase  of  case 
made  by  the  testimony  of  appellee. 

If  under  the  petition  it  was  permissible  to  have  presented  a  case  of 
a  trespasser  on  the  train  with  the  knowledge  of  the  train  crew,  and  the 
testimony  sustained  the  allegation,  appellant  should  have  asked  the  pre- 
sentation of  such  issue.  He  not  only  did  not  do  so  in  the  lower  court, 
but  does  not  contend  in  this  court  that  such  issue  should  have  been  pre- 
sented, and  on  the  other  hand  contends  for  the  proposition  that  if  the 
collision  was  brought  about  by  negligence  on  the  part  of  the  train  crew, 
appellee  is  liable  whether  anyone  knew  deceased  was  on  the  train  or 
not.  Such  contention,  as  before  stated,  meets  with  no  sanction  in  any 
text  book  or  decision  that  has  come  to  our  knowledge. 

It  is  insisted  that  the  testimony  drawn  from  appellant  as  to  his 
having  been  indicted  for  burglary  was  injurious  to  his  cause.  In  ad- 
dition to  the  reasons  given  in  our  former  opinion  as  to  its  being  harm- 
less, it  appears  that  appellants  counsel  brought  out,  in  addition  to  the 
fact  elicted  by  appellee  that  appellant  had  been  indicted  for  burglary  in 
Bexar  County,  the  fact  that  he  had  also  been  indicted  for  burglary  in 
Bandera  County,  and  he  is  in  no  position  to  complain  of  the  testimony 
brought  out  by  appellee. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Alfred  Wisley  et  al.  v.  Houston  National  Bank. 

Decided  February  26,  1002. 

1.— Amendment — New  Cause  of  Action— Citation. 

Where,  upon  defendant's  demurrer  being  sustained,  plaintiff  has  leave  to 
amend,  an  amended  pleading  filed  at  the  next  term  of  court  does  not  require 
citation  to  the  defenaant  unless  it  sets  up  a  new  cause  of  action,  and  an  addi- 
tional allegation  in  such  amended  pleading  that  certain  bonds  upon  which  plain- 
tiff's origimil  petition  sought  to  foreclose  a  lien  were  of  a  value  within  the 
jurisdiction  of  the  court,  did  not  state  a  new  cause  of  action. 
2.— Jniiadictionr— Amonnt^Valne  of  Bonds. 

Where  the  suit  is  on  a  note  and  to  foreclose  a  lien  on  certain  bonds  given 
as  collateral,  the  market  value  of  the  bonds,  and  not  their  face  value,  determines 
the  amount  in  controversy  with  respect  to  the  jurisdiction. 

Appeal  from  the  Cfennty  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

Jacob  C.  Baldwin,  for  plaintiff  in  error. 

Leon  B.  Smith  and  L.  B.  Moody,  for  defendant  in  error. 

JAMES,  Chief  Justice. — The  action  was  against  Alfred  Wisley  and 
Charles  Tinsley  upon  a  note,  the  latter  being  indorser,  and  to  foreclose 
a  lien  on  three  Martin  County  road  and  bridge  bonds  of  the  denomina- 
tion of  $500  each  as  collateral. 

There  is  no  question  as  to  due  citation  of  Wisley.  But  as  to  Tinsley 
it  is  contended  that  he  should  have  been  cited  to  answer  the  second 
amended  original  petition  upon  which  the  judgment  was  obtained.  He 
had  been  cited  on  the  original  petition  by  service  in  Cooke  County,  Illi- 
nois, and  had  appeared  and  answered  that  petition.  He  also  appeared 
on  March  27,  1900,  in  reference  to  the  first  amended  original  petition, 
by  general  demurrer  and  general  denial,  etc.  The  demurrer  was  sus- 
tained and  an  order  thereupon  entered  giving  plaintiff  leave  to  amend. 
The  second  amended  original  petition  was  filed  at  subsequent  term  on 
October  11, 1900. 

The  first  and  second  assignments  are  to  the  effect  that  Tinsley  having 
no  notice  of  the  last  named  pleading  or  service  of  citation  thereon,  it.  was 
error  to  render  judgment  against  him.  Some  stress  is  laid  on  the  fact 
that  the  amendment  was  not  filed  at  the  same  term  at  which  the  demur- 
rer was  sustained,  but  the  point  we  think  is  not  entitled  to  serious  con- 
sideration. In  our  opinion  no  citation  would  be  necessary  upon  the 
amended  pleading,  unless  it  stated  a  new  cause  of  action.  It  is  not  as- 
serted by  plaintiff  in  error  that  such  was  the  case,  and  we  might  rest 
here  in  deciding  this  question.  But  it  would  seem  that  the  difference 
in  the  first  and  second  amended  original  petitions  consists  in  an  allega- 
tion in  the  latter  that  the  bonds  upon  which  foreclosure  was  asked  were  of 
a  certain  value  within  the  jurisdiction  of  the  court,  and  this  allegation 
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was  lacking  in  the  former.    This  would  not  be  stating  a  new  cause  of 
action.    We  therefore  overrule  these  assignments. 

The  other  assignment  is  that  upon  the  question  of  jurisdiction  the 
bonds  must  be  taken  as  of  their  face  value^  being  fixed  obligations  of  a 
county,  and  their  market  value  was  not  the  criterion.  If  this  were  an 
action  upon  the  bonds  their  denominational  value  would  doubtless  deter- 
mine the  question  of  jurisdiction,  for  this  would  be  the  amount  in  con- 
troversy. But  here  the  market  value  of  the  bonds,  as  would  be  in  the 
case  of  other  chattels  or  property,  would  determine  it  In  this  respect 
we  can  see  no  difference  between  bonds  and  other  personalty.  It  was 
alleged  that  the  market  value  of  the  bonds  was  less  thw  the  jurisdictional 
limit,  and  this  fact  is  ascertained  by  the  decree. 

Affirmed. 

Writ  of  error  refused. 


Joseph  Obbfbbs  et  al.  y.  Bichabd  TdjocKs,  Exboutob^  bt  al. 

Decided  February  19,  1902. 

L— Limitatioiis— Convenioii— Cominiinity  PersoaAlty-^Diliceiioe. 

Where  heirs  sue  for  a  conversion  by  their  stepfather  of  their  deceased 
father's  interest  in  community  personalty,  the  statute  of  two  years  is  applicable, 
and  runs  from  the  time  when,  by  the  use  of  reasonable  diligence,  their  rights 
in  the  property  should  have  been  discovered. 

S.— Same. 

Evidence  considered  and  held  to  show  that  heirs  were  chargeable  with  notice 
of  their  interest  in  community  personalty  of  the  father  more  than  two  years 
before  action  brought  by  them. 

S^—^ame— Evidence. 

Where  heirs  sue  to  recover  for  their  deceased  father's  interest  in  community 
personalty,  a  decree  partitioning  community  lands  in  an  action  to  which  they 
were  parties  was  admissible  on  the  issue  as  to  whether  they  had  notice  of  the 
existence  of  such  personalty,  since  it  showed  that  their  attention  was  thereby 
caUed  to  the  existence  of  a  community  estate. 

4.— Same— Inventory— Cliargft. 

A  charge  that  the  filing  of  an  inventory  of  the  community  property  by 
plaintiffs'  mother  as  survivor  in  community  was  not  notice  to  plaintiff  of  their 
rights  therein  was  properly  refused,  as  it  might  have  led  the  jury  to  believe  that 
even  if  plaintiffs  knew  of  the  inventory  it  would  not  be  notice. 

Appeal  from  Bexar.    Tried  betow  before  Hon.  S.  J.  Brooks. 

James  Baiey,  for  appellants. 

Shook  &  Vander  Hoeven  and  Webb  £  FinUy,  for  appellees. 

JAMES,  Chief  Justice. — Joseph  Qerfers  and  Augusta,  his  wife,  had 
a  community  estate  consisting  of  lands,  sheep,  and  other  personalty* 
The  appellants  Helen  Igo  and  Anna  Bacon  are  their  two  oldest  children. 
Joseph  Qerfers,  the  father,  died  in  Kendall  County  in  May,  1878.    Au- 
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of  his  wife's  interest  in  the  property  shortly  before  William  P.  Gerfeis' 
death. 

We  conclude  that  from  these  facts  and  circumstances  the  jury  were 
warranted  in  coming  to  the  conclusion  that  plaintiffs  knew,  or  in  exercis- 
ing reasonable  care  must  have  known,  of  their  right  in  this  personalty^ 
more  than  two  years  prior  to  the  suit. 

The  sixth  assignment  is  that  the  court  erred  in  admitting  the  decree  of 
partition,  the  proposition  being  that  it  did  not  tend  to  prove  any  issue  in 
the  case  and  was  confusing  to  the  jury  and  incompetent  It  is  true,  as 
appellant  says,  the  decree  only  affected  the  lands.  But  it  was  a  fact 
which  called  attention  to  the  existence  of  a  community  estate^  and  it  was 
a  question  of  fact  whether  or  not  it  would  have  put  a  reasonable  person 
on  inquiry  as  to  the  condition  and  extent  of  such  estate.  It  was  admis- 
sible on  the  issue  of  notice.  Besides,  its  admission  could  not  be  material 
error,  as  the  fact  of  such  a  partition  was  shown  by  the  testimony  of  Mrs. 
Bacon  and  other  testimony. 

We  regard  the  seventh  assignment  as  not  well  taken.  There  was 
nothing  about  the  partition  decree  (which  dealt  with  lands  only)  which 
was  calculated  to  lead  the  jury  to  believe  that  the  partition  included 
the  personal  property  sued  for.  No  such  idea  could  in  any  event  have 
been  entertained  by  the  jury  from  the  decree  itself,  especially  when  they 
were  instructed  to  find  for  plaintiff  the  value  of  the  personalty,  if  they 
found  in  their  favor  on  the  issue  of  notice. 

The  eighth  assignment  is  that  the  court  should  not  have  refused  this 
charge :  "The  court  instructs  the  jury  that  the  filing  of  the  inventory 
of  the  personal  property  was  not  notice  to  plaintiflb  of  their  rights." 
If  this  charge  had  been  given  in  the  terms  requested,  it  might  have  led 
the  jury  to  believe  that  even  if  plaintiffs  knew  of  the  inventory,  it  would 
not  constitute  notice. 

The  statement  of  facts  not  having  been  agreed  to  by  defendant  Sul* 
tenfuss,  a  motion  on  his  behalf  has  been  made  and  sustained  to  not  con- 
sider same  bo  far  as  he  is  concerned.  Sultenfuss  was  only  a  surety  on 
the  bond  of  Augusta  Gterfers,  and  he  sustained  no  other  relation  to 
plaintiffs,  and  if  we  should  apply  the  statement  of  facts  to  him,  his  plea 
of  limitations  was  clearly  sustained  and  the  court  correctly  charged 
the  jury  to  find  in  his  favor. 

As  to  William  P.  Gterf ers,  we  have  not  thought  it  necessary  to  discuss 
his  status  as  occupying  a  trust  relation,  but  we  may  assume  that  he  was 
charged  with  such  relation  when  his  wife  died  by  virtue  of  the  manner 
in  which  he  came  into  possession.  The  uncontradicted  testimony  is  that 
after  his  wife's  death  he  dealt  with  the  property  as  his  own,  and/  it  is 
also  alleged  by  plaintiffs.  His  acts  were  unequivocal  acts  of  exclusive 
ownership.  There  could  have  been  no  possible  right  on  plaintiff's  part 
to  recover  of  him  under  these  conditions,  unless  it  be  that  they,  under 
all  the  circumstances,  had  not  learned  of  their  right  to  the  property  or 
could  not  in  the  exercise  of  reasonable  diligence  have  known  the  same^ 
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until  within  two  years  of  filing  their  action.    This  iesue  was  submitted 
and  decided  against  them. 

The  court  appears  to  have  submitted  the  case  upon  the  allegations  of 
the  first  count  of  the  petition.  Appellants  do  not  seem  to  have  sought 
any  submission  upon  the  second  count. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

The  principle  governing  this  case  is  that  the  statute  runs  from  the 
time  of  discovery  of  plaintifb'  rights  or  from  such  time  as  with  reason- 
able diligence  they  might  have  discovered  it.  Kuhlman  v.  Baker,  50 
Texas,  636.  The  case  is  not  like  cases  arising  under  our  statute  concern- 
ing fraudulent  conveyances  (article  2544,  Sayles*  Bevised  Statutes), 
where  notice  to  a  vendee  is  essentiaL  As  an  illustration  of  such  cases  see 
Railway  v.  Shirley,  89  Texas,  99. 

Where  a  person  has  a  right  in  property  he  is  held,  where  the  avenues 
of  information  are  open  to  him,  to  reasonable  diligence  in  the  conduct 
of  his  affairs,  and  if  by  the  use  of  such  diligence  he  would  have  known 
of  his  right,  he  is  held  to  have  known  it.  Limitations  will  run  against 
him  from  the  time  he  should  have  made  discovery  by  the  exercise  of 
reasonable  diligence. 

The  matter  of  concealment  was  not  submitted  to  the  jury  and  appel- 
lant did  not  ask  that  it  be  charged  upon. 

Concerning  the  evidence,  we  think  it  could  well  have  been  found  by 
the  jury  that  plaintiffs  by  the  exercise  of  such  diligence  could  have 
known  of  their  right  more  than  two  years  before  this  suit  was  brought. 
It  is  judicially  known  that  Bexar  Couniy  (where  they  lived)  and  Kendall 
County  adjoin.  Plaintiff  Helen  Igo,  seven  years  before  the  suit  was 
brought,  visited  neighbors  near  the  old  home  place  in  Kendall  County. 
Plaintiff  Anna  Bacon  did  the  same.  The  children,  although  they  had 
reached  mature  years,  say  they  never  knew  nor  inquired  what  their 
father's  occupation  was.  The  jury  with  their  common  knowledge  of 
affairs  may  well  have  discredited  this  testimony.  If  plaintiff  knew  that 
their  father  was  a  sheep  raiser,  when  he  died,  any  ordinary  diligence 
would  have  lead  them  to  the  knowledge  that  he  left  sheep  and  the  equip- 
ments of  a  sheep  ranch. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Vol.  28  civil— 18. 
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City  op  Galveston  v.  A.  A.  Brown. 

Decided  February  26^  1902. 

Municipal  Corporation— XJnaathoxifed  Act  of  Officer-- Impressing  Horses  for  Pub- 
lic Emergency. 
Where  the  mayor  of  Galveston,  just  after  the  great  flood  in  September, 
1900,  instructed  the  chief  of  police  to  impress  any  horses  he  could  find  to  be 
used  in  removing  the  dead  and  caring  for  the  sick,  and  the  latter  had  plaintiff's 
horses  taken  without  his  knowledge  or  consent,  the  city  was  not  liable  therefor 
in  the  absence  of  a  shovring  that  it  had  any  charter  power  to  impress  personal 
property  of  any  kind,  or  that  its  city  council  had  ever  in  any  way  authorized 
such  taking  and  use,  since  such  action  of  the  officers  was  beyond  the  scope  of 
their  authority. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before 
Hon.  John  W.  Campbell. 

F.  A.  Drouilhet,  for  appellant. 

Marsene  Johnson,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
against  appellant  to  recover  $200^  the  value  of  a  horse^  alleged  to  have 
been  taken  on  the  11th  of  September^  1900,  by  the  officers,  servants, 
agents,  and  employes  of  the  city  without  Brown's  (the  owner)  consent, 
and  worked  to  death. 

The  trial  resulted  in  a  verdict  and  judgment  for  plaintifE. 

The  facts  are  undisputed  that,  under  instructions  of  the  chief  of 
police  of  the  city  of  (Jalveston  to  secure  a  team  any  way  possible,  a 
policeman  of  the  city,  without  the  knowledge  and  consent  of  appellee, 
on  the  11th  day  of  September,  1900,  took  two  horses  belonging  to  him 
from  where  he  had  staked  them  out  on  the  Ball  School  square  and  turned 
them  over  to  the  driver  of  the  city's  patrol  wagon ;  and  he  worked  them 
to  a  wagon  in  hauling  off  the  sick,  wounded,  and  dead  who  were  suffer- 
ing or  had  perished  from  the  storm  and  flood  which  swept  over  the  city 
on  the  8th  day  of  September,  1900. 

Brown  demanded  the  horses  from  the  driver,  who  refused  to  give  him 
possession  of  them  until  he  had  worked  them  night  and  day  for  six  days, 
when  he  turned  them  over  to  him,  completely  worked  down.  One  of 
them  died  from  overwork,  and  was  worth  when  taken  from  the  appellee 
$200. 

On  account  of  conditions  rendered  by  the  storm,  which  completely 
paralyzed  and  prostrated  business  for  nearly  a  month,  there  was  no 
meeting  of  the  city  council  during  that  time.  But  the  mayor,  without 
authority  from  the  council,  instructed  the  chief  of  police  to  impress 
horses  for  the  purpose  of  using  them  in  removing  the  dead  and  caring 
for  the  sick  and  wounded.  This  he  considered  necessary  for  the  protec- 
tion of  the  lives  and  health  of  the  inhabitants  of  the  city. 

All  kinds  of  personal  property  are  subject  to  the  State's  power  of 
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eminent  domain  (Lewis  on  Eminent  Domain^  section  263 ),  and  this 
power  may  be  delegated  by  the  State  to  a  municipal  corporation.  In 
cases  of  pressing  and  immediate  necessity^  as  in  the  event  of  an  invasion 
by  the  public  enemy,  or  some  great  calamity,  this  power  has  been  exer- 
cised. But  when  the  power  is  given  to  a  municipal  corporation,  the 
taking  by  it  must  be  authorized  by  a  vote  of  the  governing  body,  and  this 
must  be  passed  in  such  manner  and  by  such  formalities  as  are  required  by 
law.  Lewis  on  Em.  Dom.,  2  ed.,  sec.  308,  and  authorities  cited  in  note 
85,  pp.  761,  762. 

To  establish  a  municipal  corporation's  liability  for  the  acts  of  its  offi- 
cers or  agents,  it  is  necessary  to  show  that  the  acts  were  either  expressly 
or  impliedly  authorized  by  it,  or  some  branch  of  government  having 
jurisdiction  of  the  subject  to  which  the  acts  relate,  or  that  they  were 
done,  bona  fide,  in  pursuance  of  a  general  authority  to  act  for  the  cor- 
poration in  the  matter.  A  common  council's  powers  are  limited  and 
defined  by  law,  and  it  can  no  more  transcend  them  than  an  agent  in 
any  other  case  can,  and  bind  his  principal  beyond  the  scope  of  the 
authority  conferred  upon  him.  It  is  not  liable,  therefore,  for  acts  of 
agents  outside  the  scope  of  its  powers.  Except  where  certain  functions 
are  conferred  upon  it  in  the  interest  of  the  public  at  large  (White  v. 
City  of  San  Antonio,  60  Southwestern  Beporter,  426),  a  municipal 
corporation  is  liable  for  every  tortious  act  of  its  agents  committed  by 
its  express  command  or  direct  authorization,  however  unlawful  the  act 
may  be,  provided  the  act  complained  of  was  in  or  about  a  subject  matter 
of  which  it  had  jurisdiction.  Shearm.  &  Bedf.  on  Neg.,  5  ed.,  sec,  299, 
and  authorities  cited.  But  its  liability  for  tortious  acts  of  its  agents 
extends  no  further. 

We  have  been  cited  to  no  authority  conferred  upon  the  ciiy  of  Gal- 
veston by  its  charter  empowering  it  or  its  officers  to  impress,  or  take 
imder  any  circumstances,  the  horses  or  personal  property  x>t  another 
into  its  service  or  use  without  the  owner's  consent.  If,  however,  it  were 
shown  that  such  power  had  been  given  it,  still  no  authorization  by  the 
common  council,  the  governing  body  of  the  city,  of  the  taking  and  use  of 
appellee's  property  has  been  plead  or  proven.  On  the  contrary,  the 
imdisputed  evidence  shows  that  the  council  never  in  any  way  authorized 
such  taking  or  use.  The  acts  complained  of  were  done  by  a  policeman 
and  patrol  wagon  driver  under  orders  and  instructions  of  the  mayor  and 
chief  of  police  of  the  city,  neither  of  whom  were  authorized  by  it  to  make 
such  orders  or  give  such  instructions. 

We  do  not  wish  to  be  understood  as  disapproving  or  censuring  the  acts 
of  any  of  the  parties ;  with  them  we  have  nothing  to  do  except  to  deter- 
mine whether  the  appellant  can  be  held  liable  in  damages  for  them. 
In  the  absence  of  any  testimony  connecting  the  city  with  the  acts  com« 
plained  of,  there  is,  in  our  opinion,  no  basis  for  any  claim  of  liability 
against  it.  City  of  San  Antonio  v.  Mackey,  36  S.  W.  Bep.,  760;  City 
of  Dallas  v.  Allen,  40  S.  W.  Bep,,  324;  Dooley  v.  City  of  Kansas,  82 
Mo.,  444. 
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It  appearing  that  the  evidence  was  fully  developed  upon  the  trial  in 
the  court  below^  and  it  being  wholly  insufficient  to  support  the  verdict^ 
the  judgment  of  the  County  Court  is  reversed  and  judgment  is  here  ren- 
dered for  the  appellant. 

Reversed  and  rendered. 


L.  D.  Yabbrouoh  et  al.  v.  Tibsa  G.  Db  Martin  bt  al. 
Decided  February  12,  1902. 

L^Parties— Death  of  Plaintifi— Suit  ProMcuted  by  Widow. 

Where  a  husband's  will  makes  the  widow  sole  legatee,  the  childroi  bein^ 
cut  off,  and  names  no  esoecutor,  and  there  is  no  necessity  for  administration*  the 
widow  may  substitute  herself  as  the  plaintiff  and  prosecute  an  action  instituted 
by  the  husband,  and  is  not  precluded  from  so  doing  by  tiie  article  of  the  statute 
providing  that  on  the  death  of  a  plaintiff,  his  executor,  or  administrator,  or  his 
heirs,  if  there  be  no  necessity  for  administration,  may  prosecute  the  suit.  Rev. 
8tats.,  art.  1246. 

S.— Same— Objections  Waived. 

Where  the  defendants  proceed  with  an  action,  treating  the  widow  of  the 
deceased  plaintiff  as  properly  the  plaintiff  therein  until  after  the  trial  has  be- 
gun, they  thereby  waive  objections  to  the  prosecution  of  the  suit  by  her  as 
plaintiff. 

8.— Will— CeTtificate  of  Probate— Jurisdiction— Presumption. 

Where  a  copy  of  an  order  probating  a  will,  as  it  appears  in  the  probate 
minutes  of  a  certain  county,  is  given  and  certified  to  by  tne  county  derk,  but 
the  order  fails  to  show  by  what  oomrt  it  was  made,  the  presumption  is  that  the 
order  was  duly  made  by  the  court  then  having  jurisdiction  of  probate  matters 
in  that  county. 

4.— Assignment  of  Error. 

An  assignment  that  the  court  erred  in  admitting  certain  testimony,  followed 
by  a  proposition  that  the  testimony  was  proper,  but  not  disclosing  what  par- 
ticular principle  is  relied  on  to  show  error,  can  not  be  considered. 

6. — Homestead  Donation— Survey— Evidence. 

Testimony  by  a  county  surveyor  showing  that  application  for  a  homestead 
donation  survey  was  made  to  him;  that  he  made  a  survey  of  200  acres  and 
sent  the  field  notes  to  the  Land  Office  and  they  were  returned  to  him  because 
the  survey  should  have  been  for  160  acres,  and  that  no  further  application  for  & 
resurvey  was  made  while  he  was  surveyor, — was  not  sufficient  to  show  that  the 
applicant  had  obtained  any  right  to  a  homestead  donation. 

6.— Possession— Trespasser— Patent 

A  mere  trespasser  upon  land  is  not  entitled  by  virtue  of  his  possession  to 
have  the  calls  of  a  patent  reformed,  where  by  any  reasonable  constructioii  of 
such  calls  the  land  appears  to  be  covered  by  the  patent. 

7^— Assignment  of  Error. 

Where  an  assignment  alleging  error  in  admitting  in  evidence  a  lease  and  a 
deposition  was  followed  by  a  proposition  raising  only  the  question  of  the  ad- 
missibility of  the  lease  as  a  recorded  instrument,  the  objection  as  to  the  deposi- 
tion was  waived,  and  as  it  was  not  alleged  that  the  lease  was  not  proved  by 
other  evidence,  or  that  the  written  lease  was  all  the  evidence  on  the  subject*  it 
was  insufficient. 

Error  from  La  Salle.    Tried  below  before  Hon.  M.  P.  Lowe. 
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Chas.  H.  May  field,  for  plaintiSs  in  enx>r. 
E.  A.  Atlee  and  C.  C.  Thomas,  for  defendant  in  error. 

JAMES^  Chief  Justiob. — ^The  action  in  trespass  to  try  title,  brought 
by  Baymond  Martin  for  the  Oulf >  Colorado  &  Santa  Fe  Bailway  Com- 
pany survey  No.  1,  of  640  acres;  the  Oscar  Wolff  survey  3,  of  640  acres, 
and  the  Frank  W.  Johnston  survey  11,  of  484  acres. 

Defendants  L.  D.  Yarbrough  and  S.  H.  Batcliff  pleaded  the  general 
issue,  also  that  on  November  1,  1893,  they  were  in  actual  occupation  of 
said  three  tracts  and  have  ever  since  had  possession  thereof,  and  hold  the 
same  by  fee  simple  title;  that  plaintiff  has  had  no  possession  thereof, 
nor  any  legal  or  equitable  title  therein;  that  he  sets  up  a  claim  thereto, 
which  is  a  cloud  on  defendants  title,  and  they  pray  'afiBrmatively  for  a 
decree  qideting  their  title  and  possession,  etc.  The  court  instructed  the 
jury  to  find  for  plaintiff. 

We  conclude  as  facts  in  this  case  that  defendants  had  no  title  and  were 
mere  trespassers,  and  that  plaintiff  showed  title. 

The  first  assignment  is  the  contention  that  Mrs.  Tirsa  De  Martin 
could  not  become  plaintiff  and  prosecute  this  action  after  Baymond 
Martin's  death,  although  it  appeared  that  Martin  left  a  will  duly  pro- 
bated by  which  all  his  proper^  of  every  kind  was  left  to  said  Tirsa,  his 
wife,  and  that  no  administration  was  taken  out  on  his  estate  and  none 
was  necessary.  The  foundation  of  this  point  is  that  Martin  left  chil- 
dren, and  did  not  in  his  will  name  any  executor,  and  that  only  an  admin- 
istrator, or  executor,  or  heirs  can  under  our  statute  succeed  a  deceased 
plaintiff  as  party  to  a  pending  suit.  The  assignment  proceeds  upon  a 
very  strict  spirit.  There  were  no  heirs  in  this  instance,  as  the  will  had 
cut  off  the  children.  There  was  no  executor  named,  and  there  could  be 
no  administrator,  as  there  was  no  need  of  one.  If  this  assignment 
should  be  upheld,  it  would  be  equivalent  to  holding  that  the  particular 
suit  abated,  and  that  Mrs.  Martin  was  imder  the  existing  conditions 
reqiiired  to  bring  an  original  action.  But  even  upon  such  a  theory,  there 
could  be  no  legal  objection  to  her  appearing  in  and  prosecuting  this 
particular  action,  if  defendants  did  not  make  timely  objection,  and  them- 
selves proceeded  with  the  case,  treating  her  as  properly  plaintiff.  This 
they  did  by  unqualified  acts  imtil  after  the  trial  was  commenced  and 
imtil  the  will  was  offered  in  evidence.  The  objection,  if  a  good  one  in 
any  event,  came  too  late  to  avail  defendants. 

We  overrule  the  third,  fourth,  and  fifth  assignments.  There  was  no 
necessary  or  material  variance  between  the  allegations  and  the  proof. 

The  sixth.  In  reference  to  the  Wolff  tract,  the  will  of  S.  A.  Maverick 
was  a  muniment  in  plaintiffs  title.  The  instrument  introduced  pur- 
ported to  be  the  will  of  S.  A.  Maverick,  dated  May  24,  1869,  certified  by 
the  couniy  clerk  of  Bexar  Couniy,  in  connection  with  an  order  of  probate 
as  follows:  '^Tuesday,  October  4,  1870.  No.  921.  Estate  of  Saml. 
A.  Maverick,  dec'd.     Petition  for  probate  of  will  and  letters  testament- 
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ary.  This  cause  coming  on  to  be  heard,  proof  of  the  validity  of  the 
writing  herein  filed  as  the  last  will  and  testament  of  Sam'l  A.  Maverick, 
decM.,  having  been  made  by'  the  testimony  of  Theodor  Baldus  and  Juan 
E.  Barrera,  two  of  the  subscribing  witnesses  to  said  will,  which  testimony 
was  taken  down,  sworn  to,  and  subscribed  to  by  said  witnesses  in  open 
court,  the  court  having  been  satisfied  that  the  notices  required  by  law 
have  been  given,  and  no  opposition  having  been  made  or  filed  tiiereto: 
It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  that  the 
writing  herein  filed,  purporting  to  be  the  last  will  and  testament  of 
Sam'l  A.  Maverick,  decM.,  be  and  the  same  is  admitted  and  probated 
as  the  true,^valid,  and  original  last  will  and  testament  of  the  said  Sam'l 
A.  Maverick,  decM.  It  is  further  ordered  by  the  court,  that  said  original 
last  will  and  testament,  together  with  the  proof  thereof,  be  recorded 
by  the  clerk,  and  that  letters  of  executorship  issue  to  Mary  A.  Maverick, 
on  her  taking  and  subscribing  the  oath  required  by  law ;  no  bond  reqxiired 
imder  the  will.'^ 

The  certificate  was  as  follows:  "State  of  Texas,  County  of  Bexar: 
I,  Prank  McC.  Newton,  clerk  of  the  county  court  of  said  county,  do 
hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct  copy 
of  the  order  probating,  and  the  last  will  and  testament  of  Samuel  A. 
Maverick,  decM.,  as  the  same  appears  of  record  in  book  6,  (blue), 
page  375,  and  book  A,  record  of  wills,  105,  respectively,  probate  minutes 
of  Bexar  County,  Texas," — and  was  signed  officially  and  sealed. 

The  objection  to  this  deed,  which  is  the  only  one  presented  in  appd- 
lanf  s  brief  by  proposition,  is  this :  "Unless  the  certified  copy  of  the  will 
and  order  admitting  it  to  probate  show  the  same  was  probated  in  a  court 
having  jurisdiction  thereof,  or  if  it  does  not  appear  therefrom  (as  in  this 
case)  in  what  court,  county  or  State  the  same  was  probated,  same  is  a 
nullity  and  no  evidence  of  title." 

It  is  judicially  known  that  at  the  time  of  the  said  order  of  probate 
the  district  court  exercised  probate  jurisdiction  in  Texas;  also  that  at 
the  time  Mr.  Newton,  county  clerk,  gave  the  above  certificate,  the  county 
courts  had  such  jurisdiction,  and  he  was  the  legal  custodian  of  all 
probate  records  of  his  county.  The  order  of  probate  certificate  was  from 
the  probate  minutes  of  Bexar  County,  as  the  certificate  states.  It  fol- 
lows, and  the  presumption  is,  that  the  order  was  duly  made  by  the 
court  having  jurisdiction  of  probate  matters  in  Bexar  County  at  the  time 
it  appears  from  the  minutes  to  have  been  made.  The  presumption  is 
also  in  favor  of  the  jurisdiction  of  the  court  making  such  an  order. 

Under  the  rules  the  ninth,  tenth,  and  eleventh  assignments  can  not 
be  considered.  What  particular  principle  is  relied  on  to  show  the  court 
erred  in  not  admitting  the  testimony  set  forth  in  the  assignment  does  not 
appear  in  the  briefs  of  appellant.  The  assignments  are  that  the  court 
erred  in  not  admitting  certain  testimony,  and  the  propositions  are 
that  the  testimony  was  proper  and  should  have  been  admitted. 

The  thirteenth  assignment  is  based  on  the  idea  that  possession  by 
•defendants  was  alone  sufficient  to  entitle  them  to  judgment  upon  iheir 
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cross-action.  This  is  not  true  where'  plaintiff  shows  a  title  from  the 
State. 

The  defensive  matter  in  this  case  appears  to  be  that  defendants  had 
acquired  rights  under  the  State  to  portions  of  the  lands,  and  that  vacan- 
cies existed  which  authorized  their  claims  for  homestead  donations.  The 
evidence  introduced  by  plaintiff  was  sufficient  in  itself  to  show  that  no 
vacancies  existed.  Defendants'  claims  under  the  homestead  donation 
laws  were  all  ruled  out  (with  one  exception),  and  there  is  no  sufficient 
presentation  of  these  matters  in  appellant's  briefs  to  warrant  our  dis- 
turbing the  court's  rulings  on  the  subject,  a3  we  have  already  said  in 
this  opinion.  Besides,  the  claims  appear  to  have  been  properly  ruled 
out,  as  the  instruments  were  not  the  ones  described  in  the  abstract  of 
title  filed  in  this  case  by  defendants.  The  exception  above  referred  to 
consisted  of  the  testimony  of  J.  N.  Daniel,  surveyor  of  La  Salle  County, 
to  the  effect  that  defendant  Ratcliff  made  an  application  for  a  home- 
stead donation  survey  in  the  latter  part  of  1895;  that  witness  found 
more  land  than  he  expected,  and  surveyed  for  applicant  200  acres ;  that 
he  sent  the  field  notes  to  the  Land  Office,  but  the  Land  Office  returned 
them,  saying  that  there  should  be  160  acres  surveyed,  and  that  no  further 
application  or  resurvey  was  made  while  witness  was  surveyor.  We  do 
not  think  it  will  be  contended  that  Ratcliff  is  shown  by  this  testimony 
to  have  obtained  any  right  to  a  homestead  donation. 

The  case  stands  thus:  Plaintiff  proved  title  under  patents  to  the 
surveys  1  and  3  in  question ;  these  patents  by  their  calls  reach  to  contig- 
uous surveys  and  would  include  the  land  defendants  are  claiming,  and 
defendants  are  not  shown  to  have  acquired  any  claim  under  the  State. 
In  other  words,  defendants  are  mere  trespassers  as  to  said  surveys.  We 
are  of  opinion  that  a  mere  trespasser,  simply  because  he  has  possession, 
is  not  in  a  position  to  have  the  calls  of  a  patent  reformed  where  by  any 
reasonable  construction  of  its  calls  the  land  appears  to  be  covered  by  the 
patent  This  is  a  matter  that  only  the  State  or  some  one  holding  under 
it  can  litigate  with  the  patentee  or  those  holding  under  him.  Bryan 
V.  Shirley,  63  Texas,  460.  Therefore  all  assignments  relating  to  proof 
of  vacancy  and  all  matters  that  go  to  such  issue  coiQd  not  affect  plain- 
tiffs^ right  to  judgment  for  surveys  3  and  1. 

As  to  survey  No.  11.  Plaintiff  claimed  as  lessee  of  the  owner.  The 
seventh  assignment  is  that  "the  court  erred  in  permitting  plaintiff,  over 
defendants'  objection,  to  introduce  in  evidence  a  written  lease  executed 
by  John  Dobson  by  J.  P.  Onion,  agent,  and  Raymond  Martin,  and  also 
deposition  of  Raymond  Martin,  taken  on  August  31,  1889,  as  shown 
by  bill  of  exceptions  No.  10."  All  objections  to  the  deposition  are 
waived  by  the  fact  that  the  proposition  advanced  in  the  brief  raises 
only  the  question  that  the  instrument  was  not  admissible  as  a  recQrded 
instrument.  This  view  we  would  sustain.  But  there  were  other  meth- 
ods of  proving  the  lease,  and  the  proposition  advanced  does  not  go  further 
and  allege  that  the  lease  was  not  proved  in  some  other  manner,  nor  does 
it  allege  that  the  written  lease  was  all  the  evidence  there  was  to  show  a 
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lease.  In  this  condition  of  the  'brief  it  is  not  asserted  that  the  lease 
was  not  proved,  and  the  duty  is  not  imposed  on  us,  under  the  rules,  to 
investigate  the  record  to  ascertain  what  the  evidence  is  on  the  subject 
The  presumption  is  in  favor  of  the  judgment 

We  conclude  that  this  survey  stands  like  the  others,  and  the  judgment 
is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Houston  East  &  West  Texas  Railway  Company  v. 
Nathan  Stell. 

Decided  February  26,  1902. 

1«— Railway  Company— Passenger  on  Freight  Train— Permit— Representation  of 
Agent. 
Where  plaintiff  knew  that  the  rules  of  the  railway  company  required  that 
in  order  for  him  to  ride  on  a  freight  train  he  must  get  a  permit  from  the  ticket 
agent,  and  that  such  agent  had  no  authority  to  sa^  that  he  could  get  it  of  the 
conductor,  he  was  not  entitled  to  recover  for  his  ejection  from  the  train  by  the 
conductor  because  he  had  no  permit. 

9.— Same— Charge. 

A  charge  that  the  defendant  company  would  be  liable  if  the  ticket  agent 
made  such  representation  was  erroneous,  since  it  in  effect  was  a  charge  that 
plaintiff's  knowledge  of  the  agent's  lack  of  authority  to  make  the  representa- 
tion was  no  defense. 

Appeal  from  Liberty.    Tried  below  before  Hon.  L,  B.  Hightower. 

Baker  J  Botts,  Baker  &  Lovett  and  J.  8.  McEachin,  for  appellant 

A.  W.  Boyd,  Stanley  Thompson,  and  Stevens  &  Marshall,  for  appellee. 

PLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  dam- 
ages alleged  to  have  accrued  by  reason  of  his  unlawful  expulsion  from  a 
freight  train  on  which  he  was  riding  from  Diboll  to  Lufldn,  stations  on 
appellant's  line  of  railway.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  appellee  in  the  sum  of  $1600. 

Appellee  alleged  that  he  procured  a  ticket,  on  April  30,  1899,  from 
the  agent  at  Diboll  station  which  entitled  him  to  ride  on  all  trains  from 
that  station  to  Luf kin,  and  got  on  a  train  which  caried  both  freight  and 
passengers,  and  after  the  train  had  gone  about  two  miles  he,  with  other 
passengers,  was  ejected  by  the  conductor  because  he  refused  to  pay  cash ; 
.  that  the  night  was  dark,  and  it  was  raining,  and  that  he  was  compelled 
to  walk  back  to  Diboll.  His  damages  are  stated  as  follows:  "That  at 
the  time  of  said  occurrence  plaintiff  alleges  the  truth  to  be  that  he  was 
taking,  and  had  the  morning  of  the  occurrence  taken,  calomel,  and  so 
informed  said  conductor  and  agent  of  said  fact  at  the  time  he  was 
ejected  from  said  car;  that  by  reason  of  imlawful  acts  plaintiff  became 
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and  is  now  salivated^  and  has  lost  eight  of  his  teeth^  suffered  intensely 
with  sore  mouth,  sloughing  off  of  flesh  caused  as  aforesaid,  and  that  by 
reason  of  said  unwarranted  acts  his  whole  system  has  become  affected, 
and  that  he  is  now  suffering  both  mentally  and  physically  by  reason  of 
said  acts  and  is  now  suffering  from  said  acts,  and  that  he  has  not  since 
said  acts,  nor  is  he  now,  and  he  alleges  that  he  will  not  be,  able  to  either 
work  mentally  or  physically  for  a  long  time,  and  he  alleges  that  said 
injuries  caused  as  aforesaid  are  permanent/'  Tersely  stated,  the  allega- 
tions amount  to  a  charge  that  by  the  ejection  from  the  cars  and  con- 
sequent exposure  salivation  was  produced  from  which  the  injuries 
resulted. 

On  the  trial  of  the  cause  Dr.  Burroughs,  the  physician  who  had  been 
attending  appellee,  swore  that  '^salivation  is  produced  after  a  man  has 
taken  mercury  and  then  submits  to  the  vicissitudes  of  the  weather,  and 
as  cold  or  wet,  or  anything  that  suddenly  stops  the  secretions  of  the 
skin.  ♦  ♦  ♦  To  the  best  of  my  knowledge  and  belief  it  is  not  the 
prevailing  opinion  of  physicians  who  have  been  educated  within  the  last 
ten  or  fifteen  years  that  exposure  does  not  produce  salivation.^'  Dr. 
M3mett,  witness  for  appellant,  testified :  "I  do  not  think  his  getting  wet, 
after  taking  the  calomel,  would  make  any  difference;  the  absorption  of 
the  calomel  in  the  system  produces  salivation;  exposure  does  not  have 
anything  to  do  with  it  at  all.''  Dr.  Boyd,  witness  for  appellant,  swore : 
^'Exposure  to  damp  and  cold  weather  after  taking  calomel  does  not  have 
any  effect  towards  producing  salivation.  I  base  that  conclusion  on 
teaching  in  the  first  place,  and  the  next  place  from  observation.  I  get 
that  from  all  authorities  I  have  read  and  I  can  name  you  several.  The 
prevailing,  accepted  opinion  of  the  leading  medical  fraternity,  as  to 
exposure  to  cold  or  damp  weather  producing  or  not  producing  salivation 
is,  it  has  no  effect.  ♦  ♦  ♦  The  medical  profession  of  to-day  accepts 
as  the  true  theory  of  salivation  the  amount  of  mercury  absorbed  and  the 
length  of  time  it  would  be  retained  in  the  system,  and  the  theory  of 
exposure  causing  salivation  is  not  entertained  in  the  scientific  world  at 
all,  so  far  as  I  know." 

As  will  readily  appear  the  testimony  of  these  witnesses  raised  the 
issue  sharply  as  to  whether  the  exposure  to  the  rain  produced  the  sali- 
vation which  caused  the  injuries  to  appellee.  The  issue  thus  raised  was 
not  presented  to  the  jury  except  in  a  very  general  way  by  a  requested 
charge  of  appellant,  which  was  given,  and  appellant  requested  the  fol- 
lowing charge :  ''If  you  find  as  a  fact  that  the  plaintiff  was  salivated, 
then,  before  you  can  return  a  verdict  for  the  plaintiff  in  this  case,  you 
must  believe  from  a  preponderance  of  the  testimony,  in  this  case,  that 
the  plaintiff  was  not  salivated  by  reason  of  having  taken  an  overdose  of 
calomel,  or  that  he  was  not  salivated  by  permitting  a  quantity  of  calomel 
to  remain  in  his  system  too  long ;  and  you  must  further  find  from  a  pre- 
ponderance of  the  evidence  that  the  salivation  (if  any)  was  caused  as  a 
proximate  result  by  reason  of  his  exposure  brought  about  by  his  leaving 
the  defendant's  train  at  the  time  and  imder  the  circumstances  that  he 
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Hi,  and  that  he  was  improperly  ejected  from  said  train,  and  that  such 
saliyation^  if  any,  was  the  reasonable  or  probable  resnlt  of  such  exposoie, 
and  unless  you  so  find  the  facts  to  be,  your  verdict  should  be  for  defend- 
ant/' 

The  requested  charge  would  certainly  not  be  adopted  as  a  model  or 
a  precedent,  and  yet  we  think  it  embodies,  when  analyzed,  the  law  of 
the  case.  The  first  part  of  the  charge  may  be  treated  as  surplusage, 
because  if  the  jury  had  foxuid  that  the  salivation  was  not  a  proximate 
result  of  the  expulsion  from  the  train,  and  that  appellee  was  not  improp- 
erly ejected,  no  damages  would  have  been  allowed,  whether  it  was  found 
that  the  salivation  did  or  did  not  result  from  other  causes.  The  re- 
quested charge  presented  an  issue  clearly  raised  and  sharply  defined  by 
the  evidence,  and  appellant  had  the  right  to  have  it  presented  to  the  jury. 
Railway  v.  McGlamory,  89  Texas,  635;  Bailway  v.  Rogers,  91  Texas,  52; 
Railway  v.  Casseday,  92  Texas,  625. 

There  is  no  merit  in  the  third,  sixth,  seventh,  and  eleventh  assign- 
ments of  error.  The  agent  at  DiboU  did  not  violate  any  rule  in  not 
giving  a  permit  to  appellee  to  ride  on  the  freight  train.  He  had  not 
been  furnished  any  permits  and  could  not  give  them,  of  course.  The  law 
as  to  the  assignments  above  named  is  stated  correctly,  we  think,  in  cases 
of  Railway  v.  White  and  Jackson,  61  Southwestern  Reporter,  436  and 
440,  which  are  companion  cases  to  this. 

None  of  the  assignments  of  error  save  the  one  hereinbefore  discussed 
is  well  taken. 

For  the  error  in  failing  to  give  the  special  charge  hereinbefore  copied, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION  FOR  BEHEARINO. 

Appellee's  motion  is  based  on  the  statement  that  the  refusal  of  the 
charge  for  which  we  held  that  the  judgment  should  be  reversed  was  given 
in  substance  in  other  requested  instructions,  and  the  record  may  bear  out 
the  contention. 

Another  question,  however,  is  presented  by  the  record,  which  will 
necessitate  an  adherence  to  the  judgment  reversing  the  judgment  of  the 
lower  court  and  remanding  the  cause. 

In  the  answer  filed  by  appellant  one  of  the  issues  raised  was  the  knowl- 
edge of  appellee  as  to  a  lack  of  power  on  the  part  of  the  ticket  agent  to 
abolish  a  rule  that  passengers  in  order  to  ride  on  freight  trains  must,  at 
all  stations  where  tickets  are  sold,  obtain  a  permit  as  well  as  a  ticket  from 
such  agent. 

It  may  be  stated  as  settled  that  a  railroad  company  may  make  and 
enforce  a  rule  forbidding  passengers  to  be  carried  on  freight  trains,  or 
if  it  permits  passengers  on  freight  trains,  it  may,  after  due  notice^  require 
such  passengers  to  provide  themselves  with  a  particular  kind  of  ticket 
Elliott  on  Railroads,  sec.  200,  and  authorities  cited. 
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It  may  be  also  stated  as  the  established  doctrine  that  the  employes 
of  a  railway  company  can  not  abrogate  rules  governing  passengers  estab- 
lished by  the  employer,  and  that  a  person  who  knowingly  acts  in  violation 
of  a  reasonable  regulation  of  the  railway  company  even  with  the  con- 
sent of  an  employe,  whom  he  knows  has  no  authority  to  abrogate  the 
rule,  occupies  the  attitude  of  a  trespasser  towards  the  company  and  can 
not  claim  and  maintain  the  right  of  a  passenger.  Railway  v.  Moore,  49 
Texas,  31;  Prince  v.  Railway,  64  Texas,  144;  Railway  v.  Campbell,  76 
Texas,  174;  Railway  v.  Black,  87  Texas,  160;  Railway  v.  Hayden,  6 
Texas  Civ.  App.,  745. 

In  the  last  named  case  it  was  said  if  the  rules  of  the  company  for- 
bade persons  being  carried  on  freight  trains,  and  the  conductor  had  no 
authority  to  relax  the  rule,  and  Black  took  passage  upon  the  train  with 
knowledge  of  the  facts,  the  consent  of  the  conductor  would  not  make 
him  a  passenger,  rendering  the  company  liable  for  injuries  received  by 
him  from  wrongful  acts  of  a  servant  done  without  the  scope  of  his 
employment.  The  judgment  was  reversed  because  the  charge  made  the 
railway  company  liable  regardless  of  whether  the  party  injured  knew  of 
the  rule  prohibiting  persons  from  riding  on  freight  trains.  Afterwards 
the  cause,  under  the  style  of  Railway  v.  Black,  was  again  tried  and 
appealed  to  the  same  court,  which  held  that  he  was  a  passenger  and 
aflBrmed  a  judgment,  which  on  writ  of  error  was  reversed  by  the  Supreme 
Court  in  Railway  v.  Black,  above  cited. 

The  Supreme  Court  in  that  case  approved  the  doctrine  as  held  when 
the  case  was  first  before  the  Court  of  Civil  Appeals,  and  held  that  ''a 
railroad  company  may  carry  passengers  and  freight  by  different  trains, 
and,  when  such  provision  is  made,  the  conductor  and  brakeman  have  no 
implied  authority  to  receive  passengers  upon  freight  trains." 

It  will  be  noted  that  in  all  the  cases  cited  conductors  and  brakemen 
form  the  class  of  employes  mentioned,  and  the  facts  establish  cases  of 
violation  of  instructions  on  the  part  of  the  employes,  and  they  are  cited 
more  for  the  purpose  of  showing  that  knowledge  of  the  want  of  authority 
on  the  part  of  the  employe  to  abolish  a  rule  will  prevent  a  recovery,  than 
as  tending  to  show  a  lack  of  authority  in  the  ticket  agent. 

The  conductor  in  this  case  was  acting  imder  instructions  and  per- 
forming his  duty  to  the  carrier,  yet  if  the  agent  had  induced  appellee  by 
his  representations  to  get  on  the  first  train,  the  railroad  company  might 
be  held  liable.  Under  the  powers  granted  to  the  agent  a  ticket  buyer 
would  undoubtedly  be*  authorized  to  assume  that  the  ticket  agent  had 
the  authority  to  bind  the  company  by  his  representation  that  the  permit, 
which  appellee  knew  was  essential  to  his  passage  on  the  freight  train, 
could  be  procured  from  the  conductor.  But  suppose  he  knew  that  the 
agent  had  no  such  authority,  and  knew  that  it  was  absolutely  essential 
for  him  to  get  the  permit  before  he  got  on  the  train,  he  then  was  an 
intruder  and  a  trespasser  on  the  train,  and  was  entitled  to  nothing  at  the 
hands  of  the  carrier  except  what  is  due  to  such  trespasser.  According 
to  the  testimony  of  appellee  the  jury  might  have  found  that  he  did  not 
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know  of  a  lack  of  authority  in  the  agent  to  set  aside  the  rule  of  the  com- 
pany,  but  the  charge  must  be  viewed  in  the  light  of  the  whole  testimony. 
The  evidence  disclosed  that  appellee  knew  that  a  permit  was  necessary 
because  he  applied  for  one^  and  because  he  had  been  told  by  the  agent 
at  Luf kin  never  to  get  on  a  freight  train  without  a  permit.  He  does  not 
swear  that  he  was  misled  by  the  representation  of  the  agent,  or  that  he 
had  told  the  conductor  that  the  agent  had  told  him  that  he  could  get 
a  permit  on  the  train,  and  on  the  other  hand  testimony  was  introduced 
by  appellant  to  the  effect  that  appellee  and  his  two  companions  had  been 
asked  if  they  did  not  know  that  they  must  have  permits  in  order  to  ride 
on  a  freight  train,  and  they  replied  that  they  did,  but  thought  it  would 
be  all  right,  and  that  it  would  not  make  much  difference. 

In  view  of  the  testimony  it  was  error  for  the  trial  judge  to  disregard 
the  issue  of  appellee^s  knowledge  of  want  of  authority  upon  the  part 
of  the  agent  to  make  such  representation  as  he  was  said  to  have  made. 
If  appellant's  testimony  was  true,  appellee  knew  that  the  agent  had  no 
such  authority,  and  was  merely  running  his  chances  when  he  got  on  the 
freight  train,  and  under  such  a  state  of  facts  he  certainly  coidd  not 
recover.  The  court  instructed  the  jury,  however,  that  the  appellant 
was  liable  if  the  agent  made  the  representation,  which  was  equivalent 
to  informing  the  jury  that  knowledge  of  the  lack  of  authority  upon  the 
part  of  the  agent  was  no  defense  and  whether  the  inducement  for  getting 
on  the  train  was  the  representation  or  not  appellant  was  liable. 

It  is  true  that  the  identical  charges  given  by  the  court  were  held  to 
be  correct  in  the  companion  cases  to  this  cited  in  our  former  opinion, 
but  the  question  of  knowledge  of  a  lack  of  authority  in  the  agent  to  so 
change  the  rule  was  not  raised  or  adverted  to,  but  the  affirmance  was 
based  on  the  practical  abrogation  of  the  rule  by  its  customary  violation. 
It  may  be  contended  in  this  case  that  the  error  in  the  charge  should  not 
avail,  as  the  verdict  could  be  justified  on  the  ground  of  abrogation  of 
the  rule  by  its  violation,  and  that  contention  would  be  well  founded  if  the 
uncontradicted  evidence  showed  such  abrogation.  The  evidence  on  that 
point  is  sharply  contested  by  appellant,  it  being  shown  by  it  that  there 
was  no  violation  of  the  rule,  but  strict  enforcement  of  it. 

The  law  of  agency  as  applied  to  railroads  is  the  same  as  it  is  when 
applied  to  individuals,  and  the  agent  acting  within  the  apparent  scope 
of  his  authority  will  bind  the  principal.  The  enunciation  of  that  rule 
was  all  that  was  called  for  in  the  case  of  Railway  v.  Jackson  and  White, 
61  Southwestern  Reporter,  436,  441,  and  was  afl  that  was  done  by  the 
eourt.  The  exception,  that  when  the  party  with  whom  the  agent  was 
contracting  knew  he  had  no  such  authority,  that  the  rule  does  not  apply, 
was  not  raised  and  the  court  did  not  discuss  it.  There  is  therefore  no 
conflict  between  the  rule  laid  down  in  the  cases  cited  and  that  enunciated 
in  this. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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FIFTH  DISTRICT,  1902. 


M.  L.  Stratton  bt  al.  v.  Volnby  Bobinbon^  Jr. 

Decided  February  1,  1902. 

L— HnsbaiiA  and  Wife— Deed— Commimity  Property. 

The  legal  title  to  land  which  was  community  property  was  vested  in  the 
husband,  and  he  conveyed  an  undivided  half  of  the  land  to  the  wife  as  her  sepa- 
rate property.  Afterward  the  husband  and  wife  together  conveyed  "our^  undi- 
vided interest  of  one-half"  in  the  land  to  another,  who  on  the  same  day  and 
for  the  same  recited  consideration  conveyed  it  to  the  husband.  Held,  that  the 
deed  conveyed  the  community  half  interest,  and  not  the  wife's  separate  estate. 

S.— Same — Separate  Property— Husband's  Life  Estate— Foredoaure  Sale. 

The  life  estate  which  the  husband  has  in  lands  the  separate  estate  of  his 
deceased  wife  will  pass  to  the  purchaser  at  a  foreclosure  sale  by  the  trustee  in 
a  deed  of  trust  on  the  land  executed  by  the  husband. 

Appeal  from  Johnson.    Tried  below  before  Hon.  Wm.  Poindexter. 

Henry,  Brown  &  Patton  and  Holloway  &  Holloway,  for  appellants. 

L.  B.  Davis,  for  appellee. 

BOOKHOUT,  Associate  Justice, — 1.  Volney  Robinson,  Jr.,  sued 
M.  L.  Stratton  and  others  in  trespass  to  try  title  to  an  undivided  one- 
half  of  160  acres  of  land.  The  plaintiff  had  judgment  and  the  defend- 
ants appeal. 

2.  The  land  was  the  community  property  of  Volney  Bobinson,  St., 
and  Josephine  Robinson,  the  legal  title  being  in  the  husband.  In  1878 
Volney  Robinson  conveyed  an  undivided  one-half  to  his  wife,  Josephine. 
In  1881,  by  a  deed  duly  acknowledged  as  required  in  a  conveyance  of 
the  wife's  separate  estate,  Volney  and  Josephine  Robinson  conveyed 
"our  undivided  interest  of  one-half'*  to  one  Haley.  On  the  same  day 
and  also  for  the  same  consideration  Haley  conveyed  the  half  interest  to 
Volney  Robinson.  Josephine  Robinson  died  in  1881.  In  1882  Volney 
Robinson  qualified  as  survivor  of  the  community  and  inventoried  the 
160  acres  as  commimity  property.  In  1883,  and  again  in  1888,  Volney 
Robinson  executed  deeds  of  trust  on  the  land.  The  second  deed  of  trust 
was  foreclosed  and  the  defendants  claim  under  the  purchaser.  The 
plaintiff  is  the  only  child  of  Josephine  Robinson,  and  claims  a  one-half 
interest  as  the  separate  property  of  his  mother. 

3.  That  part  of  the  deed  from  Robinson  and  wife  to  R.  0.  Haley 
material  to  the  consideration  of  the  case  reads :  "State  of  Texas,  Counly 
of  Johnson :    Know  all  men  by  these  presents,  that  we,  Volney  Robin- 
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son  and  Josephine  Bobinson,  of  Tarrant  County,  and  State  of  Texas, 
in  consideration  of  $350  to  ns  in  hand  paid  by  B.  0.  Haley^  have  granted, 
sold  and  conveyed,  and  by  these  presents  do  grant,  sell  and  convey  to 
the  said  R.  0.  Haley,  of  the  county  of  Johnson,  and  State  of  Texas, 
all  that  certain  tract  or  parcel  of  land  lying  and  being  in  the  county  of 
Johnson,  and  State  of  Texas,  the  same  being  our  undivided  interest,  ac- 
cording to  quality  and  improvements,  of  one-half  of  the  following  de- 
scribed property,  to  wit :"  Then  follows  the  boundaries  of  the  said  160 
acres. 

Opinion. — 1.  The  conveyance  from  Bobinson  and  wife  to  Haley  and 
from  Haley  back  to  Bobinson  were  made  on  the  same  day  and  describe 
the  same  land  and  recite  the  same  consideration,  which  indicates  that 
the  consideration  therein  named  was  merely  nominal  and  formal.  There 
was  no  evidence  outside  of  these  recitations  that  any  consideration  was 
in  fact  paid.  It  is  disclosed  by  the  evidence  that  at  the  time  of  making 
these  deeds  Mrs.  Josephine  Bobinson  owned  an  undivided  one-half  in* 
terest  in  the  160  acres  of  land,  and  that  the  title  to  the  other  undivided 
half  interest  was  in  the  husband  Yolney  Bobinson,  who  held  it  for  the 
commimity.  We  think  it  may  be  conceded  that  the  language  of  the 
deed  is  broad  enough  to  embrace  either  undivided  interest.  The  ques- 
tion arises,  which  undivided  interest  did  the  parties  intend  to  convey  to 
Haley? 

Prior  to  1878  the  title  to  the  entire  160  acres  survey  was  in  the  hus- 
band, who  held  it  for  the  community.  By  his  deed  made  in  that  year 
to  Josephine  Bobinson,  his  wife,  an  imdivided  one-half  interest  was 
conveyed  to  her.  The  effect  of  this  conveyance  was  to  make  the  interest 
so  conveyed  the  separate  property  of  the  wife.  The  undivided  interest 
not  conveyed  remained  community  property.  Thus  it  will  be  seen  that 
after  this  conveyance  the  interest  of  Mrs.  Bobinson  in  the  survey  was 
much  greater  than  that  of  her  husband.  The  title  to  the  160  acres 
stood  in  this  condition  when  the  transaction  took  place  in  1881  which 
resulted  in  the  conveyance  to  Haley  and  the  reconveyance  by  him  to 
Volney  Bobinson.  In  view  of  the  circumstances  surrounding  the  par- 
ties and  title,  we  think  the  inference  arises  that  it  was  the  intention  of 
Yolney  Bobinson  and  his  wife  Josephine  to  make  their  interest  in  this 
tract  of  land  equal.  It  does  not  appear  that  they  owned  any  other  land. 
The  interest  of  the  husband  and  wife  could  have  been  made  equal  by 
restoring  the  wife's  separate  interest,  conveyed  to  her  in  1878,  to  the 
community.  But  it  has  been  held  that  the  deed  of  a  married  woman, 
joined  in  by  her  husband  and  duly  acknowledged,  to  a  trustee  for  her 
separate  property,  and  a  deed  by  the  trustee  to  her  husband  made  for 
the  purpose  of  converting  her  separate  property  to  community  property, 
is  ineffectual  for  that  purpose.  Kellett  v.  Trice,  3  Texas  Ct.  Bep.,  792. 
The  wife,  joined  by  her  husband,  can  convey  her  separate  property  to  a 
trustee  to  be  by  him  conveyed  to  the  husband  with  the  intention  of 
making  the  same  his  separate  property.    Biley  v.  Wolfson,  86  Texas,  240. 


1902.]  S.  L.  S.  W.  Ry.  Co.  v.  Ball.  287 

But  such  a  construction  placed  on  the  conveyance  to  Haley  and  his  con- 
veyance to  Volney  Bobinson  would  defeat  tiie  intention  of  the  parties, 
as  it  would  make  the  interest  of  the  husband  in  the  land  much  greater 
than  that  of  the  wife.  We  conclude  that  it  was  the  intention  of  the 
grantors  in  the  conveyance  to  E.  0.  Haley  to  convey  their  community 
interest  in  the  160  acres  survey  to  Haley  to  be  by  him  reconveyed  to 
Yolney  Bobinson,  Sr.,  for  the  purpose  of  making  it  his  separate  property. 
The  recitation  in  the  conveyance  from  Bobinson  and  wife  to  Haley,  "our 
undivided  interest  of  one-half,'*  is  a  circumstance  supporting  this  con- 
clusion. We  think  this  conclusion  carries  out  the  intention  of  the  par- 
ties, in  that  the  hubsand  and  wife  each  became  entitled  to  an  undivided 
one-half  interest  in  said  survey  as  the  separate  property  of  each. 

2.  Upon  the  death  of  Josephine  Bobinson,  her  surviving  husband, 
Volney  Bobinson,  Sr.,  inherited  a  life  estate  of  one-third  in  her  land, 
and  this  life  estate  the  appellants  are  entitled  to  by  reason  of  the  deed 
of  trust  executed  by  Volney  Bobinson,  Sr.,  and  its  foreclosure  by  the 
trustee,  and  his  conveyance  to  the  purchaser,  and  the  conveyance  by  the 
purchaser  to  appellants.  The  judgment  in  favor  of  appellee  for  one- 
half  of  the  160  acres  of  land  should  have  been  made  subject  to  the  life 
estate  of  Volney  Bobinson,  Sr. 

The  judgment  will  be  reformed  and  here  rendered  in  accordance  with 
this  opinion.  When  the  case  was  originally  decided  the  case  of  Kellett 
V.  Trice,  supra,  had  not  been  decided  by  the  Supreme  Court.  In  view 
of  the  opinion  in  that  case  we  have  granted  the  appellee's  motion  for  a 
rehearing  and  our  original  opinion  is  withdrawn,  and  this  opinion  will 
stand  as  the  opinion  of  the  court. 

Rehearing  granted;  reformed  and  affirmed. 

Writ  of  error  refused. 


St.  Louis  Southv^estebn  Bailway  Company  v.  J.  G.  Ball. 
Decided  February  15,  1902. 

1.— Paaaeng^r— Contiilratory  Negligence    Chargft. 

In  an  action  by  a  passenger  for  personal  injury,  a  charge  that  it  is  not  neg- 
ligence per  se  for  a  passenger  to  stand  on  the  platform  of  a  moving  car  is  erro- 
neous as  on  the  weight  of  evidence,  although  it  is  further  added  that  the  jury 
should  determine  from  all  the  circumstances  whether  he  was  guilty  of  negli- 
gence. 

8.— Same— Requested  Charge. 

Where  the  court  has  omitted  any  charge  on  contributory  negligence,  though 
the  evidence  warrants  it,  a  requested  charge  on  the  subject,  erroneous  in  assum- 
ing that  standing  on  the  platform  or  violating  a  rule  of  the  company  is  negli- 
gence per  se,  will  suffice  to  call  attention  to  the  omission  and  require  a  proper 
charge. 

3w-^ame— Degree  of  Care— Charge. 

A  charge  that  if  plaintiff  was  standing  on  the  platform,  leaning  against  the 
door,  and  the  porter,  at  the  time  of  opening  the  door,  did  not  see  him  and  could 
not  have  seen  him  by  the  use  of  reasonable  diligence,  etc.,  defendant  was  not 
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liable,  was  erroneous  as  to  the  degree  of  care,  since  the  porter  was  negligent  in 
opening  the  door  at  the  time  only  if  he  knew  or  had  reason  to  anticipate  that 
the  passenger  was  leaning  against  it. 

4.— Damages— Evidence  Too  Remote. 

Upon  an  issue  as  to  the  amount  of  damage  caused  by  an  injury  to  a  physi- 
cian's hand  disabling  him  from  obstetrical  practice,  evidence  by  a  physician 
practicing  in  another  neighborhood  as  to  what  proportion  of  the  latter's  prac* 
tioe  was  of  that  character  was  too  remote. 

6. — ^Evidence — Conclunon. 

Statements  by  a  witness  which  are  merely  his  conclusions,  as  that  plaintiff 
was  suffering  intense  pain,  are  inadmissible  over  objection  made  thereto. 

6.— Charge  of  Court-— Request 

A  requested  charge  should  be  given  or  refused  as  asked,  without  addition 
thereto  by  the  court. 

7.— ^Same—Issuft— Evidence  Slight. 

Although  the  evidence  upon  an  issue  be  slight,  it  may  suffice  to  require  a 
charge  tJiereon  where  sudi  charge  is  requested. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

E.  B.  Perkins  and  Oilbert  £  Bonner,  for  appellant 

W.  r.  Henry  and  Mathis  &  Freeman,  for  appellee. 

RAINEY,  Chief  Justice. — Appellee  sued  to  recover  for  personal  in- 
juries alleged  to  have  been  occasioned  to  him  by  the  negligence  of  ap* 
pellant^s  servants. 

We  take  from  appellant's  brief  the  following  statement  of  the  plead- 
ings, which  is  sufficiently  full  and  comprehensive  for  an  understanding 
of  the  issues  raised,  viz:  Plaintiff  alleges  that  on  the  17th  of  Septem- 
ber, 1899,  he  was  a  passenger  on  appellant's  train  from  Commerce  to 
Carrollton,  and  was  in  a  very  nervous  condition,  suffering  from  a  bone 
felon.  That  the  conductor  had  told  him  the  train  did  not  stop  at  the 
depot  at  Carrollton,  but  would  run  to  the  crossing,  where  plaintiff  would 
have  to  get  off,  about  200  yards  from  the  depot,  and  after  leaving  Piano 
said  conductor  told  appellee  that  he  wanted  him  to  be  ready,  and  when 
the  train  whistled  to  get  up  and  go  out  of  the  coach  on  the  platform  so 
he  could  get  off  without  delaying  the  train.  That  presently  the  whistle 
blew  for  a  station,  and  appellant  having  failed  to  announce  the  name  of 
it,  appellee,  believing  that  it  was  Carrollton,  went  out  on  the  platform. 
That  the  negro  porter  came  out  of  the  door  in  a  rushing  manner  and 
shoving  plaintiff  to  the  left,  and  at  the  same  time  violently  closed  the 
door  and  caught  three  fingers  between  the  door  and  the  door  facing, 
and  thereby  caused  the  alleged  injury.  That  plaintiff  made  a  great 
effort  to  release  his  fingers,  and  in  doing  so  threw  out  his  right  hand, 
on  the  little  finger  of  which  the  bone  felon  was,  and  struck  it  against 
the  iron  railing  around  the  car  platform,  thereby  causing  great  injury, 
etc.  That  he  was  a  physician,  and  his  fingers  being  injured,  he  can 
not  successfully  perform  obstetrical  operations.    That  he  was  earning 
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$250  per  months  and  by  reason  of  his  injuries  he  was  damaged  to  the 
amount  of  $16,000. 

Appellant  answered  by  general  demurrer,  general  denial,  and  that 
appellee  contributed  to  his  own  injury  by  refusing  to  keep  his  seat  in 
the  car,  when  there  were  ample  accommodations,  and  after  repeated 
requests  from  the  conductor  to  remain  inside  the  coach  and  oflE  the  plat- 
form, refused  to  do  so,  but  willfully  persisted  in  standing  on  the  plat- 
form, while  the  train  was  in  rapid  motion,  and  after  notice  that  it  was 
dangerous,  and  when  he  was  not  near  his  destination,  and  after  the 
conductor  had  told  him  to  keep  his  seat,  and  he  would  advise  him  when 
he  reached  his  destination.  That  appellee  negligently  failed  to  care  for 
or  procure  treatment  for  his  fingers  for  several  days  after  the  accident, 
and  his  negligence  greatly  aggravated  his  condition,  and  further  aggra- 
vated it,  and  the  bad  condition  of  his  blood,  by  the  excessive  use  of  in- 
toxicants. 

Appellee  recovered  judgment  for  $600. 

The  court  charged  the  jury  that  "It  is  not  negligence  of  itself  for 
a  passenger  to  stand  on  the  platform  of  a  car,  but  it  is  for  you  to  de- 
termine from  all  the  circumstances  of  the  case  whether  or  not  plaintiff 
was  guilty  of  negligence.^'  This  charge  is  complained  of  on  the  ground 
that  it  is  upon  the  weight  of  the  evidence.  The  charge  is  not  free  from 
criticism.  Standing  on  the  platform  of  a  moving  train  may  or  may 
not  be  negligence,  which  is  to  be  determined  by  the  jury  from  the  cir- 
cumstance of  the  particular  case.  The  statement  that  it  was  not  in  it- 
self negligence  was  calculated  to  mislead  the  jury.  Nor  do  we  think 
the  error  was  cured  by  the  remainder  of  the  paragraph,  for  it  does 
not  specifically  tell  the  jury  that  they  were  to  determine  from  the  evi- 
dence whether  or  not  standing  on  the  platform  was  negligence,  but  it 
was  for  them  "to  determine  from  all  the  circumstances  of  the  case 
whether  or  not  the  plaintiff  was  guilty  of  negligence.'^  The  jury  may 
have  construed  this  as  meaning  that  standing  on  the  platform  was  not 
negligence,  but  that  other  circumstances  were  to  determine  the  question 
of  negligence.  The  learned  trial  judge  doubtless  had  the  correct  rule 
in  mind  but  he  failed  to  properly  express  it.  As  expressed  it  was  cal- 
culated to  mislead  the  jury. 

Various  special  charges  were  requested  by  appellant's  counsel  which 
defined  contributory  negligence  and  attempted  to  apply  the  law  to  the 
facts  on  this  issue.  The  charge  of  the  court  was  general  and  did  not 
define  contributory  negligence,  or  charge  a£5rmatively  on  this  issue  ap- 
plying the  law  to  the  evidence.  Appellant  introduced  evidence  in  sup- 
port of  its  plea  of  contributory  negligence  to  the  effect  that  appellee  had 
been  warned  by  the  conductor  that  it  was  dangerous  to  go  out  on  the 
platform,  that  it  was  contrary  to  the  rule  of  the  company,  and  for  him 
to  keep  his  seat  and  he  would  be  told  when  his  station  was  reached.  The 
charges  requested  were  not,  in  our  opinion,  correct  in  assuming  that  it 
was  negligence  on  the  part  of  appellee  in  standing  on  the  platform  and 
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in  violating  a  rule  of  the  company.  Neither  is  error,  per  se,  but  for 
determination  by  the  jury.  Bonner  v.  Railway,  79  Texas,  531 ;  Bailway 
V.  Connell,  3  Texas  Ct.  Eep.,  933,  and  authorities  cited. 

But  said  charges  were  sufficient  to  call  the  attention  of  the  court 
to  the  defenses  pleaded  and  the  evidence  relating  thereto,  and  the  court 
should  have  properly  instructed  the  jury  applying  the  law  to  the  evi- 
dence. If  appellee  was  warned  as  stated,  and  being  on  the  platform 
was  dangerous,  and  his  being  there  was  under  the  circumstances  n^li- 
gence  and  the  proximate  cause  of  the  injury,  then  he  was  guilty  of 
contributory  negligence  and  the  jury  should  have  been  so  told.  If  he 
was  on  the  platform  at  the  invitation  of  the  conductor,,  as  stated  by 
him,  then  his  being  there  was  not  necessarily  negligence.  The  evi- 
dence was  conflicting,  and  it  was  a  question  for  the  jury  to  determine 
from  the  evidence  which  theory  was  correct,  and  the  court  should  have 
submitted  the  defenses  of  appellant  grouping  the  facts,  especially  as 
special  charges  were  asked  calling  his  attention  to  the  omission.  Bail- 
way  V.  McQlamory,  89  Texas,  635;  Neville  v.  Mitchell,  ante,  p.  89,  and 
authorities  there  cited. 

The  following  special  instruction  was  requested  by  appellant,  viz: 
'If  the  jury  believe  from  the  evidence  that  the  plaintifif  was  standing 
on  the  platf rom,  and  the  porter,  at  the  time  of  opening  the  door,  did  not 
actually  see  the  plaintiff  was  leaning  against  the  door,  and  that  plain- 
tiff began  to  fall  backward,  and  that  then  tiie  porter,  in  order  to 
prevent  plaintiff's  f alliug,  shut  or  attempted  to  shut  the  door,  and  there- 
by plaintiff  was  damaged  or  injured,  then  the  injury  was  the  result  of 
an  accident  for  which  defendant  was  not  liable.'* 

The  court  modified  it  by  interlineations  so  as  to  read:  'T!f  the  jury 
believe  from  the  evidence  that  the  plaintiff  was  standing  on  the  plat- 
form, and  the  porter,  at  the  time  of  opening  the  door,  did  not  actually 
see  the  plaintiff,  and  that  he  could  not  have  seen  plaintiff  by  the  use  of 
reasonable  diligence,  and  that  plaintiff  was  leaning  against  the  door,  and 
that  plaiatiff  began  to  fall  backward,  and  that  the  porter  in  order  to  pre- 
vent the  plaintiff  from  falling,  shut  or  attempted  to  shut  the  door,  and 
thereby  plaintiff  was  damaged  or  injured,  then  the  injury  was  the  re- 
sult of  an  accident  for  which  the  defendant  was  not  liable."  The  in- 
terlineation consisted  in  the  insertion  of  the  following  language,  ''and 
that  he  could  not  have  seen  the  plaintiff  by  the  use  of  reasonable  dili- 
gence." This  was  duly  excepted  to  and  the  proper  assignment  of  error 
made  thereon.  We  are  of  the  opinion  that  the  court  erred  in  interlining 
the  charge  as  stated.  As  a  general  rule  the  court  should  give  or  refuse 
the  charge  as  requested.  It  is  improper  to  change  a  charge  requested 
without  the  consent  of  the  party  asking  it,  and  give  it  as  a  charge  of 
the  party  requesting  it.  We  are  the  opinion,  however,  that  the  charge 
given  and  the  one  requested  were  incorrect.  The  requested  charge  as- 
sumes that  appellee  was  leaning  against  the  door.  The  evidence  con- 
flicts on  this  point.    The  porter  testified  that  appellee  was  leaning 
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against  the  door  when  it  was  opened^  while  appellee  testified  that  the 
porter  opened  the  door  and  pushed  him  to  one  side  and  closed  the  door, 
which  caught  his  fingers,  etc. ;  and  also  in  telling  the  jury  without  qual- 
ification that  the  shutting  of  the  door  to  prevent  the  fall,  if  done  for 
that  purpose,  would  prevent  a  recovery.  The  charge  given  was  erron- 
eous in  this  last  particular,  and  also  in  the  language  interlined.  The 
issue  on  this  point  was  whether  or  not,  if  appellee  was  leaning  against 
the  door,  the  porter  knew  that  fact  or  had  reason  to  anticipate  that 
he  was  so  leaning,  and  whether  or  not  the  porter,  in  closing  the  door, 
used  the  care  that  an  ordinarily  careful  and  prudent  person  would  have 
used  under  the  circumstances.  The  jury  should  have  been  told  in  sub- 
stance that  if  they  believed  from  the  evidence  that  appellee  was  lean- 
ing against  the  door,  and  at  the  time  it  was  opened  the  porter  knew  or 
had  reason  to  anticipate  that  appellee  was  so  leaning,  and  if  they  further 
believed  that  when  the  door  was  opened  the  appellee  started  to  fall  and 
the  ported  closed  the  door  to  prevent  appellee  from  falling,  and  in  so 
closing  the  door  the  porter  used  that  care  that  an  ordinarily  careful 
and  prudent  person  would  have  used  under  the  circumstances,  then 
plaintiff  could  not  recover. 

Appellant's  fourth  assignment _ of  error  is:  "The  court  erred  in  ad- 
mitting appellant's  witness.  Dr.  Blackburn,  who  resided  at  Carrollton, 
in  Dallas  County,  Texas,  to  testify  what  proportion  of  his  practice  in 
the  locality  of  his  residence  was  obstetrical  cases,  over  the  objection  of 
appellant;  that  it  was  not  confined  to  the  territory  in  which  appellee 
practiced,  there  being  no  testimony  to  show  the  relative  density  of  pop- 
ulation, the  time  when  either  community  was  settled,  the  size  of  the 
towns  or  the  neighborhood,  within  their  respective  ranges  of  practice, 
nor  any  other  reasonable  means  of  comparison.'*  This  testimony,  we 
think,  wad  inadmissible.  The  appellee  did  not  live  at  Carrollton,  nor 
was  tiiere  any  evidence  upon  which  a  comparison  could  be  based  as  to 
the  amount  of  obstetrical  practice  done  at  the  place  where  appellee  was 
residing  and  that  done  at  Carrollton.  Appellee  testified  tiiat  he  in- 
tended locating  at  Carrollton,  but  he  had  not  done  so,  and  there  is  no 
way  of  telling  or  estimating  what  proportion  of  the  obstetrical  prac- 
tice he  would  receive  at  that  place  if  he  did  locate  there. 

The  court  erred  in  refusing  appellant's  eighth  requested  charge, 
which  was  "For  all  the  suffering,  if  any,  either  mentally  or  physically, 
which  plaintiff  could  have  prevented  by  the  exercise  of  prudence  and 
reasonable  care,  treatment,  and  attention  to  his  fingers  that  were  hurt, 
if  any,  by  the  negligence  of  defendant's  servants,  he  can  not  recover 
anything,  and  if  you  believe  from  the  evidence  that  plaintiff's  bone 
felon  was  not  bruised  and  injured  at  the  time  of  the  accident,  then  you 
will  not  consider  the  bone  felon  or  the  condition  of  the  hand  on  which 
the  bone  felon  was,  either  then,  thereafter,  or  now,  or  the  suffering  he 
may  have  endured  therefrom,  in  arriving  at  your  verdict,  whatever  may 
be  your  findings  as  to  the  accident  on  the  other  hand  of  plaintiff." 
There  was  slight  evidence  tending  to  show  that  the  bone  felon  was  not 


292  28  Texas  Civil  Appeals  Reports.       [5th  District, 

bruiBcd,  and  that  it  had  been  neglected.    Though  slight,  in  our  opinion 
the  evidence  was  sufiScient  to  require  the  charge  requested. 

Appellant  complains  of  the  action  of  the  court  in  refusing  to  strike 
out  and  exclude  the  following  interrogatories  and  answers  of  a  witness: 
**Int.  8.  State,  if  you  know,  the  extent  of  the  injuries  sustained  by 
plaintiff  while  on  said  train?  If  so,  then  describe  them  in  detail.  Did 
you  observe  any  evidence  of  plaintiff^s  suffering  from  said  injuries? 
If  so,  what  were  they?*'  The  witness  answered:  *Tlaintiff  was  suf- 
fering intense  pain  from  the  accident.  I  noticed  his  hand  was  in  a  very 
bad  condition.''  The  witness  testified  by  deposition  and  the  proper  mo- 
tion was  made  to  suppress.  The  court  erred  in  overruling  the  motion 
to  exclude  the  answers.  The  objection  that  the  questions  were  leading 
is  not  tenable.  The  witness  did  not  answer  the  interrogatory  as  to 
knowledge  and  state  facts  as  to  the  injury,  but  his  answers  were  mere 
conclusions  and  not  responsive  to  the  interrogatories  as  propounded. 

For  the  reasons  set  forth  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


SouTHEBK  Oil  Company  W.  P.  Colquitt  et  al. 

Decided  February  22,  1902. 

Homestead— Oil  Lease— Joinder  of  Wife. 

Since  oil  in  place  under  the  soil  is  a  mineral,  and  minerals  in  place  are  land, 
an  oil  lease  investing  the  lessee  with  the  right  for  an  indefinite  time  to  remove 
all  the  oil  under  a  tract  of  land,  and  to  erect  on  the  land  all  buildings,  etc, 
necessary  for  that  purpose,  in  consideration  of  his  giving  the  lessor  10  per  cent 
of  the  net  products  of  the  oil,  is  in  le^l  effect  a  sale  of  a  portion  of  tne  land, 
and,  where  the  land  is  homestead,  is  meffectual  without  the  joinder  and  sepa- 
rate acknowledgment  of  the  wife.    Rev.  Stats.,  art.  636. 

Appeal  from  Navarro.    Tried  below  before  Hon.  L.  B.  Cobb. 

Frost,  Neblett  £  Blanding,  for  appellant 

Callicutt  £  Cahj  for  appellees. 

BOOKHOUT,  Associate  Justice. — On  the  2^1st  day  of  January, 
1901,  appellant  by  petition  applied  to  the  judge  of  the  District  Court 
for  the  Thirteenth  Judicial  District  for  an  injunction  against  appellees, 
restraining  and  enjoining  them  from  sinking  certain  oil  wells  and  tak* 
ing  the  oil  from  imder  a  certain  tract  of  land  in  Navarro  County.  A 
temporary  order  of  injunction  was  granted.  On  the  2d  day  of  February, 
1901,  appellees  filed  exceptions  to  the  petition,  answered  under  oath, 
and  filed  a  motion  to  dissolve  the  injunction.  On  the  14th  day  of 
May,  1901,  the  exceptions  and  demurrers  to  the  petition  were  heard,  and 
all  demurrers  were  overruled  except  special  demurrers  number  2  and 
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number  5^  pointing  out  that  the  property  was  homestead  and  not  sub- 
ject to  the  lease  declared  on  in  appellant's  petition^  because  it  appeared 
that  Towns,  one  of  the  appellees,  was  a  married  man  at  the  time  of  the 
alleged  transaction  and  the  property  was  homestead,  and  it  did  not 
appear  that  the  wife  of  Towns  joined  in  the  lease  or  participated  in  the 
transaction  alleged  in  plaintiff's  petition.  These  demurrers  were  sus- 
tained. Appellant  declining  to  amend,  the  case  was  dismissed.  Appel- 
lant gave  notice  of  appeal,  and  perfected  its  appeal  to  this  court. 

There  are  two  assignments  of  error  in  the  record,  both  of  them  pre- 
senting the  proposition  that  the  wife  of  Towns,  one  of  the  appellees,  was 
not  a  necessary  party  to  the  oil  lease  affecting  the  homestead  of  Towns 
and  wife,  and  that  said  oil  lease  and  transaction  declared  on  by  appel- 
lant did  not  purport  to  be  a  conveyance  of  any  part  of  the  home- 
stead of  Towns  and  wife  as  made  it  necessary  for  the  wife  of  Towns  to 
sign  and  privily  acknowledge  such  lease. 

The  petition,  in  substance,  alleges  that  on  the  3d  day  of  February, 
1897,  Towns  owned  and  was  in  possession  of  the  land  described,  being 
100  acres  in  Navarro  Coimty;  that  on  that  date  he  was  a  married  man, 
ihe  land  was  community  property  of  Towns  and  wife,  and  they  were 
living  upon  it,  occupying  and  enjoying  said  tract  of  land.  That  on  the 
3d  day  of  February,  1897,  said  Towns  and  wife  were  using  the  land  for 
agricultural  purposes,  that  is  to  say,  they  were  cultivating  crops  of  com, 
cotton^  and  other  agricultural  products  thereon,  as  before  stated,  and 
were  residing  thereon.  That  at  the  time  said  Towns  executed  and 
delivered  said  written  contract  to  the  Petroleum  Oil  Association  of  Cor- 
sicana,  by  which  he  gave  the  said  association  the  right  to  enter  upon 
said  land  and  sink  wells  thereon  and  take  from  beneath  the  surface 
thereof  oil,  gas,  and  water ;  that  in  said  contract  it  was  provided  that  in 
•consideration  of  the  said  Petroleum  Oil  Association  sinking  the  necessary 
wells  for  reaching  the  oil,  gas,  and  other  minerals  in  and  under  the 
land  and  to  remove  them  therefrom  the  said  Association  should  have 
nine-tenths  of  the  product  and  the  said  Towns  one-tenth.  And  it  was 
further  provided  and  made  a  part  of  the  consideration  of  said  contract 
that  the  said  Towns  should  have  the  right  to  use  for  domestic  purposes 
such  gas  as  he  desired  by  making  his  own  connection  with  said  wells. 
Appellant  was  given  the  right  to  lay  the  necessary  pipes  for  conducting 
«aid  water  and  gas  and  removing  the  gas  and  oil  from  said  land.  The 
right  to  so  enter  upon  said  land  and  operate  for  oil,  gas,  and  other 
minerals  and  to  remove  the  same  was  made  subject  to  the  right  of  the 
«aid  Towns  and  wife  to  occupy  and  use  said  land  for  agricultural  and 
^1  other  purposes,  and  said  association  was  made  responsible  for  all  dam- 
ages done  to  crops,  and  was  required,  whenever  so  directed  by  said 
Towns,  to  bury  all  pipes  so  as  not  to  interfere  with  the  use  of  the  land 
for  agricultural  purposes.  That  by  the  terms  of  said  contract  the  said 
Petroleum  Oil  Association  and  its  assigns  had  the  right  within  five  years 
from  the  3d  day  of  February,  1897,  to  enter  on  said  land  and  operate  for 
oil,  gas,  and  other  minerals,  and  it  was  alleged  that  the  time  had  not 
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expired  within  which  appellant  oonld  exercise  this  right,  and  would  not 
expire  until  the  3d  day  of  February,  1902.  That  said  instrument  after 
being  executed  and  delivered  by  the  said  Towns  was  by  him  acknowl- 
edged and  properly  recorded  in  the  county  clerk's  office  of  Navarro 
County.  This  contract  made  with  the  said  Towns  was  by  the  Petroleum 
Oil  Association  for  a  valuable  consideration  transferred  and  delivered  to 
appellant  prior  to  the  3d  day  of  January,  1901.  And  it  was  allied 
that  at  the  time  of  the  institution  of  this  suit  appellant  owned  said  con- 
tract, together  with  all  the  rights  and  privileges  thereunder.  It  was 
further  alleged  that  after  the  execution  of  said  contract  between  the 
said  Towns  and  the  said  Petroleum  Oil  Association,  and  prior  to  the  3d 
day  of  January,  1901,  the  wife  of  said  Towns  died,  and  that  after  her 
death,  and  about  the  3d  day  of  January,  1901,  the  said  W.  T.  Towns 
executed  and  delivered  his  certain  deed  to  appellees  W.  F.  Colquitt  and 
O.  B.  Colquitt,  wherein  he  undertook  to  convey  in  fee  simple  an  un- 
divided one-half  interest  in  and  to  said  land  covered  by  the  lease  and  con- 
tract made  with  the  Petroleum  Oil  Association.  And  that  on  the  same 
day,  January  3d,  1901,  said  Towns  executed  and  delivered  a  contract  to 
the. Said  W.  F.  Colquitt  and  0.  B.  Colquitt,  composing  the  firm  of  Col- 
quitt Bros.,  whereby  the  said  Towns  agreed  that  the  said  Colquitt  Bros. 
should  drill  two  test  wells  on  said  100  acres  of  land,  50  acres  of  which  it 
was  recited  had  been  sold  to  Colquitt  Bros,  and  the  other  50  acres  was 
owned  by  the  said  Towns,  and  if  oil  was  found  in  paying  quantities,  then 
the  Colquitt  Bros,  should  furnish  money  for  developing  the  oil  on  said 
land,  and  after  paying  the  expenses,  etc.,  the  money  arising  from  oil 
produced  should  be  equally  divided  between  the  said  Towns  and  Colquitt 
Bros. 

It  was  further  shown  by  the  petition  that  Colquitt  Bros,  had  entered 
upon  said  land,  placed  machinery  thereon,  and  erected  derricks  for  the 
purpose  of  sinking  wells  for  the  purpose  of  taking  the  oil  from  the  land, 
and  excluded  appellant  from  said  land  and  would  not  permit  it  to  enter 
thereon  for  the  purpose  of  drilling  for  oil  and  gas,  but  denied  its  right 
to  do  so.  It  was  further  alleged  that  Colquitt  Bros,  acquired  their  rights 
with  full  notice,  actual  and  constructive,  of  appellant^s  rights.  The 
written  contract  referred  to  was  made  a  part  of  the  petition.  This  con- 
tract provides  that  the  Petroleum  Oil  Association  should  at  its  own 
expense  sink  the  necessary  wells  for  reaching  the  oil  and  gas  under  said 
land,  and  that  nine-tenths  of  the  product  was  conveyed  to  the  Petroleum 
Oil  Association  and  one-tenth  reserved  to  Towns.  It  was  further  pro- 
vided that  the  premises  should  be  held  on  the  following  conditions:  If 
gas,  oil,  coal,  or  other  minerals  were  found  the  said  association  was  to 
pay  one-tenth  of  the  net  product  quarterly  of  each  well,  while  the  same 
was  being  used  off  the  premises,  and  of  each  mine  to  the  said  Towns,  and 
the  said  Towns  was  given  the  privilege  of  using  gas  free  of  charge  for 
domestic  purposes,  and  no  well  should  be  drilled  nearer  than  200  feet 
of  the  house  and  bam  on  the  premises.     Five  years  were  given  within 
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which  weUs  should  be  sunk,  but  a  forfeiture  could  be  prevented  by  pay- 
ing an  annual  rental  of  $25  per  annum  until  the  wells  were  completed. 
The  association  was  given  the  right  to  remove  their  property  from  the 
premises  at  any  time.  It  is  to  be  noted  that  neither  Towns  nor  his  wife 
were  dispossessed,  nor  does  it  appear  that  they  could  have  been  dispos- 


Opinion. — The  question  presented  is,  can  the  husband  make  a  contract 
whereby  he  conveys  all  the  oil,  gas,  coal,  and  other  minerals  under  the 
homestead  of  himself  and  wife,  with  the  right  to  the  purchaser  at  all 
times  to  enter  upon  the  homestead  tract  for  the  purpose  of  drilling  for 
oil,  gas,  coal,  and  other  minerals,  and  to  conduct  all  other  operations  and 
lay  all  pipes  necessary  for  the  production  and  transportation  of  all  oil 
produced  and  saved  from  said  premises,  reserving  to  himself  one-tenth  of 
the  oil  so  produced  and  saved,  without  his  wife  having  joined  in  such 
conveyance  in  the  maimer  and  form  required  by  the  statute  for  the  sale 
of  the  homestead  ? 

By  the  terms  of  the  contract,  a  copy  of  which  is  made  an  exhibit  to 
the  petition,  it  is  stipulated  that  W.  T.  Towns  conveyed  to  the  Texas 
Petroleum  Oil  Association,  "all  of  the  oil,  gas,  coal,  and  other  minerals 
in  and  under  the  homestead  of  Towns  and  wife,  together  with  the  rights 
if  ingress  and  egress  at  all  times  for  the  purpose  of  drilling  for  oil,  gas, 
or  water,  reserving  to  the  said  Towns  one-tenth  of  all  the  oil  produced 
and  saved  from  said  premises.^'  And  further,  "to  have  and  to  hold  the 
above  premises  forever  unto  the  said  association,  its  heirs  and  assigns.^' 
The  tenure  or  holding  could  continue  for  five  years  without  said  asso- 
ciation doing  anything  whatever,  or  in  the  event  a  well  was  begun  and 
prosecuted  with  due  diligence  within  five  years  from  the  date  of  said 
instrument  then  the  grant  was  perpetual,  and  even  if  no  well  was  bored 
on  the  premises  the  lease  or  conveyance  could  be  renewed  from  year  to 
year  by  the  payment  of  twenty-five  dollars  to  said  Towns.  It  would  seem 
that  the  drilling  of  oil  wells  on  said  homestead,  the  laying  of  pipes  neces- 
sary for  the  production  and  transportation  of  oil,  would  necessarily  inter- 
fere with  and  impair  the  value  and  use  of  the  land  as  a  homestead. 
An  additional  clause  in  said  contract  provides  that  "the  association,  its 
successors  and  assigns,  shall  have  the  right  to  use  sufiicient  oil  to  run 
its  machinery  both  on  this  land  and  on  the  adjoining  land,  and  also 
the  right  to  remove  its  machinery  at  any  time.^'  This  clause  indicates 
that  the  association  would  have  the  right  to  construct  machinery  for  the 
boring  and  digging  of  wells,  and  the  right  to  erect  derricks,  build  tanks, 
and  place  boilers,  engines,  and  machinery  for  the  operation  of  the  same. 
Such  a  lease  and  contract,  in  our  opinion,  would  substantially  interfere 
with  the  enjoyment  by  the  wife  of  the  homestead.  It,  in  fact,  would 
destroy  the  homestead  use  of  the  property,  or  to  at  least  a  portion  of  the 
same.  The  contract  does  not  limit  the  amount  of  land  the  company  may 
take  for  the  above  purpose.  If  the  contract  be  considered  a  lease  we 
are  of  the  opinion  that  it  is  void.     Dike  v.  O'Conner,  83  Texas,  160; 
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Hennessey  v.  Loan  Co.,  55  S.  W-  Rep.,  125;  Williams  v.  City  of  Gal- 
veston, 58  S.  W.  Bep.,  551 ;  Land  Co.  v.  Gas,  Coal  and  Oil  Co.,  43  Kan.^ 
518,  same  case,  23  Pac.  Rep.,  630. 

We  are,  however,  of  the  opinion  that  the  contract,  although  denomi- 
nated an  oil  lease,  is  in  fact  a  conveyance  of  a  portion  of  the  homestead. 
It  is  held  that  oil  in  place  under  the  soil  is  a  mineral,  and  that  minerals 
in  place  are  land.  Caldwell  v.  Pulton,  31  Pa.  St.,  475;  same  case,  72 
Am.  Dec,  760 ;  Wilson  v.  Hughes,  39  Law  Rep.  Ann.,  292. 

An  oil  lease  investing  the  lessee  with  the  right  to  remove  all  the  oil  in 
place  in  consideration  of  his  giving  the  lessor  a  certain  percent  thereof, 
is,  in  legal  effect,  a  sale  of  a  portion  of  the  land.  Wilson  v.  Hughes, 
supra. 

The  contract  conveys  all  the  oil  under  the  homestead  produced  and 
saved  except  one-tenth  of  the  amount  so  produced  and  saved  and  reserved 
to  the  grantor,  Towns.  Such  a  contract,  as  above  stated,  is  a  conveyance 
of  land.  Caldwell  v.  Fulton,  72  Am.  Dec.,  720 ;  Wilson  v.  Hughes,  39 
Law  Rep.  Ann.,  292 ;  Land  Co.  v.  Gas,  Coal  and  Oil  Co.,  23  Pac.  Rep., 
630 ;  Bryan  on  Law  of  Pet  and  Nat.  Gas,  sec.  18 ;  Barr.  &  A.  on  Law  of 
Mines  and  Mining,  51. 

Under  the  laws  of  this  State  the  homestead  of  a  family  can  not  be 
sold  by  the  husband  without  the  consent  of  the  wife,  which  consent  must 
be  evidenced  by  the  wife's  joining  in  the  conveyance  and  signing  her 
name  thereto,  and  also  her  separate  acknowledgment  thereof  taken  and 
certified  to  before  tlie  proper  officer  in  the  mode  pointed  out  by  statute. 
Batts'  Ann.  Stats.,  art.  636.  The  conveyance  to  the  oil  company  of  all 
the  oil  under  the  liomestead,  produced  and  saved,  less  one-tenth  retained 
by  the  grantor,  was  a  sale  of  the  homestead  within  the  meaning  of  this 
statute.   • 

We  conclude  that  the  contract  set  out  in  the  petition  was  void  and 
that  the  trial  court  did  err  in  sustaining  the  exceptions  thereto.  The 
judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  Johnson,  Jr.,  et  al.  v.  W.  Y.  Morton  et  al. 

Decided  February  8,  1902. 

1.— Deed— Fee  Simple  Title— Rule  in  Shelley's  Case. 

Where  a  deed  conveyed  land  to  the  grantees  ''during  their  natural  life,  and 
after  their  death  to  their  heirs  and  assigns,"  the  rule  in  Shelley's  case  is  appli- 
cable, and  the  grantees  took  the  title  in  fee  simple,  and  not  merely  a  life  estate, 
the  use  of  the  word  "assigns"  evidencing  an  intention  to  give  to  the  grantees 
the  power  to  convey. 

8. — Same— Parol  Evidence  of  Grantor's  Intention. 

Where  the  language  of  a  deed  brings  it  within  the  rule  in  Shelley's  case, 
parol  evidence  is  not  admissible  to  show  the  grantor's  intention  in  executing  the 
conveyance. 
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Appeal  from  Collin.    Trial  below  before  Hon.  J.  E.  Dillard. 
Abemathy  &  Beverley,  for  appellants, 
r.  8.  Jackson,  for  appellees. 

BOOKHOTJT,  Associate  Justice. — John  Johnson,  Sr.,  and  Polly 
Johnson  were  husband  and  wife  and  were  parents  of  seven  children, 
two  of  whom,  at  the  time  of  the  making  of  the  deeds  hereinafter  referred 
to,  were  dead,  to  wit,  Mrs.  Mattie  Mack  and  Mrs.  MoUie  Morton,  both 
of  whom  left  children  surviving  them. 

On  July  20,  1895,  John  Johnson,  Sr.,  and  Polly  Johnson  employed 
H.  E.  Smith  to  draw  up  several  deeds,  one  to  each  of  Kis  five  children 
then  living  and  also  to  tiie  children  of  their  deceased  daughters.  Under 
this  employment  deeds  were  prepared  conveying  the  property  described 
in  the  petition, — ^the  wording  of  each  of  them  being  the  same, — ^which 
deeds  were  duly  executed  and  acknowledged  by  John  and  Polly  Johnson. 
The  following  is  a  copy  of  one  of  the  deeds,  omitting  the  description  of 
the  land : 

"The  State  of  Texas,  County  of  Collin:  Know  all  men  by  these 
presents;  That  we,  John  Johnson,  Sr.,  joined  by  his  wife,  Polly  Johnson, 
of  the  county  of  Collin,  in  the  State  aforesaid,  for  and  in  consideration 
of  one  dollar  to  us  in  hand  paid  by  Joseph  A.  Morton  and  Merrill  Mor- 
ton, minors,  the  receipt  of  which  is  hereby  acknowledged,  and  the  further 
consideration  of  love  and  affection  that  we  have  for  the  said  Joseph  A. 
and  Merrill  Morton,  our  grandsons,  have  granted,  sold  and  conveyed,  and 
by  these  presents  do  grant,  sell  and  convey  unto  the  said  Joseph  A.  Mor- 
ton and  Merrill  Morton,  of  the  county  of  Collin  and  State  of  Texas,  dur- 
ing their  natural  lives,  and  after  their  deaths  to  their  heirs  and  assigns, 
all  that  certain  lot,  tract  or  parcel  of  land  described.  [Then  follows  a 
description  of  the  land.] 

'To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereto  in  anywise  belonging 
imto  the  said  Joseph  A.  Morton  and  Merrill  Morton  during  their  natural 
lifetime,  and  after  their  death  to  their  heirs  and  assigns  forever.  And 
we  hereby  bind  ourselves,  our  heirs,  executors  and  administrators  for- 
ever to  warrant  and  forever  defend  all  and  singular  the  said  premises 
unto  the  said  Joseph  A.  Morton  and  Merrill  Morton,  their  heirs  and 
assigns  against  every  person  whomsoever  lawfully  claiming  or  to  claim 
the  same.'' 

This  suit  was  instituted  on  the  15th  day  of  August,  1899,  by  W.  Y. 
Morton,  John  Morton,  Merrill  Morton,  Joseph  Morton,  and  James  and 
Lula  Morton,  the  last  two  being  minors  and  suing  by  their  next  friend, 
all  of  whom  are  children  of  Mrs.  MoUie  Morton,  deceased,  against  John 
Johnson,  Jr.,  and  others,  as  defendants,  appellants  in  this  court.  The 
suit  was  for  partition  of  the  land.     It  was  claimed  by  plaintiffs  that  the 
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respective  grantees  in  the  deeds  took  the  fee  simple  title  to  the  land. 
The  plaintiffs  recovered  and  the  defendants  appeal. 

Opinion. — 1.  It  is  contended  by  appellant  that  the  trial  court  erred 
in  construing  the  several  deeds  as  vesting  the  fee  in  the  respective 
grantees  therein  named^  and  in  not  holding  that  the  grantees  took  a  life 
estate  only  in  the  land.  The  granting  clause  of  the  deeds  reads :  "Have 
granted^  sold  and  conveyed,  and  by  these  present  do  grant,  sell  and  con- 
vey unto  the  said  Joseph  A.  Morton  and  Merrill  Morton  of  the  county 
of  Collin,  State  of  Texas,  during  their  natural  life  and  after  their  death 
to  their  heirs  and  assigns."  The  habendum  clause  reads :  *To  have  and 
to  hold  the  above  described  premises,  together  with  all  and  singular  the 
rights  and  appurtenances  thereto  in  anywise  belonging  unto  the  said 
Joseph  A.  Morton  and  Merrill  Morton  during  their  natural  lifetime,  and 
after  their  death  to  their  heirs  and  assigns  forever.^'  The  trial  court 
was  of  the  opinion  that  the  rule  in  Shelley's  case  applied  to  the  language 
contained  in  the  deeds  and  that  the  grantees  in  the  several  deeds  took 
title  in  fee  to  the  land  conveyed.  We  are  of  the  opinion  that  this  con- 
clusion of  the  trial  court  is  correct.  As  was  said  by  Chief  Justice 
Wheeler,  in  the  case  of  Hawkins  v.  Ijee,  22  Texas,  547 :  "By  the  com- 
mon law,  when  a  person  takes  an  estate  of  freehold,  under  a  deed,  will, 
or  other  writing,  with  a  limitation  in  the  instrument,  by  way  of  remain- 
der, of  an  interest  of  the  same  quality,  to  his  heirs  or  the  heirs  of  his 
body,  as  a  class  of  persons  to  take  in  succession,  the  limitation  to  the 
heirs  entitles  the  ancestors  to  the  whole  estate.  4  Kent  Com.,  215; 
Hancock  v.  Butler,  21  Texas,  804.  The  rule  of  common  law,  applied 
to  real  property,  enlarges  the  estate  for  life  into  an  inheritance ;  applied 
to  personal  property  it  makes  the  tenant  for  life  absolute  owner.  4 
Kent  Com.,  227.'^ 

It  will  be  seen  by  reference  to  the  deeds  that  immediately  following 
the  word  ^^eirs"  in  the  granting  clause  and  also  in  the  habendum  clause, 
appears  the  word  "assigns."  This  word  is  inconsistent  with  the  inten- 
tion on  the  part  of  the  grantors  that  the  grantee  should  take  only  a  life 
estate.  The  word  "assigns"  evidences  the  intention  on  the  part  of  the 
grantors  to  give  the  grantee  power  to  sell  and  dispose  of  the  property. 
We  conclude  that  the  granted  in  the  several  deeds  took  title  in  fee  to 
the  land.  Tied,  on  Real  Prop.,  sec.  435 ;  Hancock  v.  Butler,  21  Texas, 
804;  O'Brien  v.  Hillbum,  22  Texas,  617;  Brown  v.  Briant,  44  S.  W. 
Kep.,  399. 

2.  It  is  next  contended  that  the  trial  court  erred  in  refusing  to  per- 
mit defendants  to  introduce  parol  testimony  of  H.  E.  Smith,  that  at  the 
time  the  deeds  were  drawn  he  was  instructed  by  the  grantors  to  draw 
them  30  as  to  vest  in  the  children  of  John  Johnson,  Sr.,  a  life  estate  and 
the  fee  in  the  children  of  such  grantees,  and  that  John  Johnson,  Sr., 
was  informed  that  such  was  the  effect  of  the  deeds  made.  We  do  not 
think  there  was  any  error  in  excluding  the  evidence.  We  hold  that  the 
language  of  the  deed  brought  it  within  the  rule  in  Shelley's  case,  and 
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when  such  is  the  case  parol  evidence  is  not  admissible  to  show  the  inten* 
tion  of  the  grantors  in  executing  the  deed.  Simonton  v.  White,  93 
Texas,  50 ;  Brown  v.  Briant,  supra. 

We  conclude  that  there  was  no  error  in  the  record,  and  the  judgment 
will  be  aflBrmed. 

Affirmed. 

Writ  of  error  refused 


State  National  Bank  op  Dallas  v.  Citt  of  Dallas  et  al. 

Decided  February  2,  1902. 

1.^-Writ  of  Error— Partieft— Application— Dismissal. 

Where  the  Fourth  National  Bank  of  Dallas  brought  suit,  and  judgment  was 
rendered  against  it  as  to  one  defendant  and  for  it  as  to  others,  and  the  State 
National  Bank  of  Dallas  applied  for  a  writ  of  error,  but  there  was  nothing  in 
the  application  showing  any  interest  of  the  State  National  Bank  in  the  judg- 
ment, nor  anything  of  that  kind  in  the  record  except  a  recitation  in  an  amended 
petition  that  the  State  National  Bank  and  Foutth  National  Bank  were  the  same 
corporation,  and  subsequent  pleadings  were  filed  in  which  the  action  was  styled 
"Fourth  National  BanK,"  etc.,  a  motion  to  dismiss  the  writ  of  error' must  be 
sustained. 

2.— Same— Proof. 

There  being  no  averments  in  the  application  for  the  writ  of  error  showing 
that  the  State  National  Bank  had  any  interest  in  the  judgment,  an  afiidavit 
attached  to  the  answer  to  the  motion  to  dismiss,  made  by  a  director  of  the 
Fourth  National  Bank,  to  the  effect  that,  under  an  act  of  Congress  and  with 
the  approval  of  the  Comptroller  of  the  Currency,  it  had  changed  its  name  to 
the  State  National  Bank,  but  with  no  writings  attached  or  otherwise  offered 
showing  such  approval  by  the  Comptroller,  is  ineffectual  to  sustain  the  appli- 
cation. 

8.— Same— Partnership. 

Where  a  judgment  is  against  the  members  of  a  firm  personally,  and  plain- 
tiff sues  out  a  writ  of  error,  and  instead  of  service  of  citation  on  eadi  defendant 
there  was  an  acceptance  of  service  by  the  firm,  a  motion  to  dismiss  must  be 
sustained. 

Error  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

McGormich  &  Spence,  for  plaintiff  in  error. 

W.  T.  Henry  and  Jos.  J.  Collins,  for  defendants  in  error. 

BOOKHOUT,  Associate  Justice. — This  is  a  motion  by  the  defend- 
ant in  error,  the  city  of  Dallas,  to  dismiss  the  writ  of  error  in  this  case. 
The  grounds  of  the  motion,  in  substance,  are:  (1)  The  State  Na- 
tional Bank,  plaintiff  in  error,  is  not  a  party  to  the  judgment  contained 
in  the  transcript,  nor  is  it  referred  to  therein  in  any  way.  (2)  The 
petition  for  writ  of  error  misdescribes  the  judgment,  in  that  it  states 
the  judgment  was  against  the  State  National  Bank  of  Dallas,  whereas 
the  judgment  is  against  the  Fourth  National  Bank  of  Dallas.     (3)  One 
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of  the  parties  to  the  judgment  was  not  served  with  citation  in  error, 
nor  has  service  been  waived  or  accepted  in  his  behalf. 

The  petition  for  writ  of  error  was  filed  by  the  State  National  Bank 
and  recites:  "That  on  the  15th  day  of  April,  1901,  the  plaintiff  in 
error  recovered  a  judgment  against  the  defendants  in  error,  J.  E.  Byrne, 
J.  C.  La  Batt,  and  Owen  J.  Cook  in  the  sum  of  $21,877.45,  with  in- 
terest and  costs,  and  in  the  said  judgment  defendant  in  error,  the  city 
of  Dallas,  was  adjudged  not  to  be  liable  to  plaintiff  in  error  on  its  de- 
mand and  was  awarded  costs  of  suit  against  plaintiff  in  error,  and  plain- 
tiff in  error  desires  to  remove  the  judgment,^*  etc. 

The  judgment  contained  in  the  record  is  styled,  'The  Fourth  Na- 
tional Bank  of  Dallas  v.  The  City  of  Dallas  et  al.^'  It  was  rendered 
April  3,  1901,  and  is  a  judgment  in  favor  of  the  Fourth  National  Bank 
of  Dallas,  Texas,  against  J.  £.  Byrne,  J.  C.  La  Batt,  and  Owen  J.  Cook, 
composing  the  firm  of  J.  E.  Byrne  &  Co.,  for  the  sum  of  $21,977.45, 
with  interest  at  the  rate  of  12  per  cent  per  annum  and  aU  costs.  By 
aaid  judgment  it  is  further  adjudged  that  the  plaintiff,  the  Fourth  Na- 
tional Bank  of  Dallas,  take  nothing  against  the  city  of  Dallas,  and  the 
said  city  go  hence  and  recover  against  plaintiff  its  costs. 

It  is  nowhere  shown  in  the  judgment  that  the  State  National  Bank 
is  a  party  to  or  affected  by  said  judgment. 

There  is  a  recitation  in  an  amended  petition  filed  in  the  case  styled 
"Fourth  National  Bank  of  Dallas  v.  City  of  Dallas  et  al..  No.  8222,*' 
to  the  effect  ''that  plaintiff  represents  to  the  court  that  the  plaintiff  now 
known  as  the  State  National  Bank  of  Dallas,  but  being  the  same  cor- 
poration known  at  the  institution  of  this  suit  as  the  Fourth  National 
Bank  of  Dallas.''  Subsequently,  additional  pleadings  were  filed  by  both 
parties  in  which  the  suit  is  sidled  "Fourth  National  Bank  v.  Qity  of 
Dallas  et  al."  There  was  no  evidence  introduced  to  prove  the  above 
recitation,  and  in  fact  said  recitation  is  the  only  statement  contained  in 
the  record  in  which  the  State  National  Bank  is  in  any  way  connected 
with  the  record. 

Thus  the  record  shows  a  suit  instituted  by  the  Fourth  National  Bank 
of  Dallas  against  the  city  of  Dallas  and  others,  defendants,  and  prose- 
<nited  to  judgment,  in  which  the  Fourth  National  Bank  recovers  against 
J.  E.  Byrne,  J.  C.  La  Batt,  and  Owen  J.  Cook,  composing  the  firm  of 
J.  E.  Byrne  &  Co.,  and  the  city  of  Dallas  was  adjudged  not  to  be  liable 
to  said  bank  and  was  ordered  to  go  hence  and  recover  of  said  Fourth 
National  Banks  its  costs. 

The  petition  for  writ  of  error  must  describe  the  judgment  sought  to 
he  revised.  When  one  seeks  to  revise  a  judgment  to  which  he  was  not 
a  party,  he  must  by  proper  averments  show  his  right  to  do  so.  It  is 
held  that  where  an  administrator  seeks  to  revise  a  judgment  to  which 
he  was  not  a  party  he  should,  in  his  petition  for  writ  of  error,  aver  that 
he  has  been  duly  appointed  and  that  the  property  in  controversy  would 
be  assets  in  his  hands  if  recovered.  It  is  not  sufficient  for  the  petition 
in  such  case  to  describe  him  as   administrator.    Thomas   v.  Jones,  10 
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Texas^  52.  So  when  a  guardian  seeks  to  revise  a  judgment  to  which  he 
was  not  a  party  he  must,  in  the  petition  for  writ  of  error  by  proper 
averments,  show  his  character  and  interest  as  guardian.  Cochran  v. 
Day,  27  Texas,  385. 

Suit  was  instituted  in  the  District  Court  of  Harrison  Coimty  by  the 
Southern  Pacific  Bailroad  Company  against  one  Stephenson  and  others, 
and  was  prosecuted  to  judgment,  the  judgment  being  in  favor  of  said 
railroad  company.  Stephenson  sued  out  a  writ  of  error  against  the 
Texas  &  Pacific  Bailway  Company,  the  petition  for  writ  of  error  alleg- 
ing that  the  Southern  Pacific  Bailroad  Company  had  been  merged  in, 
and  consolidated  with,  the  Texas  &  Pacific  Bailway  Company.  The 
petitioner  made  proof  of  this  averment  by  attaching  to  the  petition  the 
several  statutes  of  the  State  of  Texas  as  evidence  of  such  merger  and 
consolidation.  It  was  held  that  as  the  evidence  showed  the  consolida- 
tion, the  writ  of  error  was  properly  sued  out.  Stfephenson  v.  Bailway, 
42  Texas,  162. 

The  Eourth  National  Bank  is  party  to  the  judgment,  yet  it  is  not 
referred  to  in  the  petition  for  writ  of  error.  The  statute  requires  that 
the  petition  shall  state  the  names  of  all  parties  adversely  interested^ 
and  it  is  held  that  this  statute  is  imperative  and  the  provisions  can 
not  be  cured  by  amending  the  petition.    Weems  v.  Watson,  90  Texas,  35. 

Attached  to  plaintiff  in  error's  reply  to  the  motion  to  dismiss  is  an 
afiSdavit  of  E.  0.  Tenison  to  the  effect  that  he  was  a  director  of  the 
Fourth  National  Bank  of  Dallas,  and  that  on  the  10th  of  February, 
1899,  the  Fourth  National  Bank  of  Dallas,  under  an  act  of  Congress 
of  the  United  States  and  with  the  approval  of  the  Comptroller  of  Cur- 
rency, changed  its  name  to  the  State  National  Bank  of  Dallas.  The 
petition  for  writ  of  error  should,  by  proper  averments,  show  by  what  au- 
thority the  State  National  Bank  seeks  to  have  the  judgment  revised  to 
which  it  was  not  a  party.  If  it  is  sought  to  make  proof  of  the  aver- 
ments by  an  act  of  Congress  and  the  approval  of  the  Comptroller  of  the 
Currency,  we  think  the  writings  showing  these  facts  ought  to  be  pro- 
duced. The  State  National  Bank,  not  being  a  pariy  to  the  judgment 
and  the  petition  for  writ  of  error  not  containing  any  averment  showing 
interest  in  or  right  to  the  judgment,  the  petition  for  writ  of  error  must 
be  dismissed. 

Again,  the  petition  for  writ  of  error  describes  the  judgment  as  ren- 
dered against  J.  E.  Byrne,  J.  C.  La  Batt,  and  Owen  J.  Cook,  and  no 
citation  was  duly  served  on  Owen  J.  Cook,  nor  has  he  accepted  service. 
Beply  is  made  that  the  judgment  was  against  J.  E.  Byrne  &  Co.,  a  firm 
of  which  Owen  J.  Cook  is  a  member,  and  that  the  acceptance  of  service 
by  the  firm  of  J.  E.  Byrne  &  Co.  is  suflScient  service  on  Owen  J.  Cook. 
We  do  not  agree  to  this  contention.  If  we  can  look  beyond  the  peti- 
tion for  writ  of  error  to  the  judgment,  we  find  a  judgment  against  J. 
E.  Byrne,  J.  C.  La  Batt,  and  Owen  J.  Cook,  composing  the  firm  of  J» 
E.  Byrne  &  Co.  We  are  of  the  opinion  that  Owen  J.  Cook  should  be 
cited.    Thompson  v.  Pine,  55  Texas,  427.    He  is  a  party  to  the  judg- 
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ment  sought  to  be  reformed  and  is  interested  in  the  character  of  the 
judgment  which  may  be  rendered  in  the  case. 

-    We  conclude  that  the  motion  to  dismiss  the  writ  of  error  in  this  case 
is  well  taken  and  must  be  sustained. 

Motion  to  dismiss  writ  of  error  is  sustained. 

Motion  dismissed. 

Writ  of  error  refused. 


Missouri^  Kansas  &  Texas  Railway  Company  of  Texas  v. 
J.  C.  Beasor. 

Decided  February  22,  1902. 

^.—Railway  Company— Pleading— Ezpxess  Messenger. 

Where  the  suit  was  against  a  railway  company  for  injuiy  received  by  plain- 
tiff while  serving  as  express  messenger  on  defendant's  trains,  plaintiff's  petition 
alleging  that  he  was  employed  by  the  railway  and  the  express  companies  and 
each  of  them,  jointly  and  severally,  or  was  employed  by  the  express  company 
and  required  to  handle  baggage  with  the  knowledge  and  procurement  of  defend- 
Ant,  was  good  on  general  demurrer  and  sufficient  to  notify  defendant  that  plain- 
tiff would  rely  upon  his  service  as  baggageman  of  the  defendant  ait  a  basis  for 
recovery. 

H.— Same— Liability  for  Injury. 

If,  during  the  time  plaintiff  acted  as  express  messenger,  he  also  served  the 
railway  company  as  baggageman  on  the  tiuins,  with  the  knowledge,  consent, 
and  approval  of  the  railway  company,  then  it  owed  him  the  duty  to  use  ordi- 
nary care  to  avoid  injuring  him. 

3.— Same— Master  and  Servant— Implied  Contract. 

An  express  contract  was  not  necessary  to  create  the  relation  of  master  and 
servant,  but  such  relation  existed  if  plaintiff,  with  the  knowledge,  consent,  and 
approval  of  the  railway  company,  acted  as  baggageman  and  in  that  capacity 
performed  duties  which  it  owed  to  the  public. 

4. — Same— Evidence — Hospital  Fees. 

Evidence  that  there  wa9  deducted  from  the  wages  of  plaintiff  and  of  all 
other  employes  who  acted  both  as  messengers  and  baggagemen,  but  not  of  those 
who  acted  as  express  messengers  only,  50  cents  a  month  as  hospital  fees  for  the 
railway  hospital,  was  admissible  to  show  the  relation  of  master  and  servant  be- 
tween plaintiff  and  the  railway  company. 

9.— Pleading  and  Proof— Personal  Injury— Medical  Expenses. 

Where  plaintifTs  petition  in  an  action  for  personal  injuries  claims  only  for 
sums  expended  for  m^cines  and  treatment,  he  can  not  recover  for  expenses  of 
that  character  incurred  but  not  paid,  nor  for  those  paid  without  proof  that  they 
were  reasonable  and  necessary. 

x\ppeal  from  Grayson.    Tried  below  before  Hon.  Eioe  Maxey. 

T.  S,  Miller  and  Head  dk  Dillard,  for  appellant. 

Randell  £  Wood,  for  appellee. 

TEMPLETON,  Associate  Justice.— The  appellee,  J.  C.  Beasor,  was 
engaged  in  working  as  messenger  of  the  American  Express  Company  and 
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as  baggageman  of  the  appellant^  the  Mifisouri^  Kansas  &  Texas  Railway 
Company  of  Texas,  the  work  being  done  on  appellant^s  trains  running 
between  Denison  and  Sherman.  A  train  on  which  appellee  was  at  work 
collided  with  another  train,  and  he  received  injuries  on  account  of  which 
he  brought  suit  against  appellant  and  recovered  judgment. 

It  was  shown  that  appellee,  by  the  terms  of  the  contract  between  appel- 
lant and  the  express  company  and  of  his  contract  with  the  express  com- 
pany, assumed  all  risks  of  accident  which  he  might  meet  with  or  sustain 
in  the  course  of  his  employment  as  messenger,  and  the  jury  was  in- 
structed to  find  for  appellant  on  that  issue.  No  question  concerning 
the  correctness  of  this  charge  is  presented. 

The  court  charged  the  jury,  in  substance,  that  it  was  the  duty  of  the 
defendant  to  accept  and  transport  on  its  trains  the  baggage  of  passen- 
gers, and  even  though  the  plaintiff  was  on  the  train  in  question  as  ex- 
press messenger,  still,  if  he,  during  the  time  he  acted  as  messenger,  also 
served  the  defendant  as  baggageman  on  such  trains,  and  if  he  did  so 
with  the  knowledge,  consent,  and  approval  of  the  defendant,  then  the 
defendant  owed  to  him  the  duty  to  use  ordinary  care  to  avoid  injuring 
him.  And  the  jury  was  instructed  to  find  for  the  plaintiff  if  he  was  so 
acting  as  baggageman  and  was  injured  as  a  result  of  the  negligence  of 
the  defendant.  These  charges  are  objected  to  on  the  ground  that  the 
plaintiff's  pleadings  did  not  raise  such  issue. 

The  petition  contained  the  following  averment:  "'That  heretofore, 
to  wit,  on  November  12,  1900,  and  for  a  long  time  prior  thereto,  plain- 
tiff was  an  employe  of  the  American  Express  Company  and  of  the  de- 
fendant, the  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas,  and 
of  each  of  them,  jointly  and  severally,  or  was  employed  by  said  express 
company  and  was  required  to  handle  express  and  baggage  transported 
on  said  railway  company's  (defendant's)  passenger  trains;  that  it  was 
his  duty  in  the  course  of  his  employment,  with  the  knowledge,  consent, 
and  procurement  of  defendant,  to  travel  on  the  passenger  train  of  the 
defendant  company  between  the  cities  of  Sherman  and  Denison,  in  said 
Grayson  County,  Texas;  to  carry,  control,  manage,  receive,  and  dis- 
charge freight,  baggage,  and  parcels  transported  by  said  American  Ex- 
press Company  and  by  the  defendant,  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas,  as  a  carrier  of  passengers  between  said  two 
cities  of  Sherman  and  Denison,  and  over  the  line  of  railway  and  in  the 
cars  of  said  defendant  company,  for  said  American  Express  Company 
and  said  defendant  railway  company,  and  both  and  each  of  them,  jointly 
and  severally,  as  aforesaid."  We  think  the  plea  fairly  raised  tiie  issue 
submitted  in  the  charge.  It  is  distinctly  alleged  that  the  plaintiff  was 
acting  as  baggageman  of  the  defendant  and  was  not  working  solely  in 
the  capacity  of  messenger  of  the  express  company.  The  plea  was  suf- 
ficient to  notify  the  defendant  that  the  plaintiff  would  attempt  to  prove, 
and  would  rely  upon,  his  service  as  baggageman  of  the  defendant  as  a 
basis  for  a  recovery.    The  plea  was  good  on  general  demurrer,  and  we 
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are  not  called  upon  to  consider  whether  the  allegations  were  snflScient 
had  the  same  been  questioned  by  special  exception. 

The  court  instructed  the  jury  that  the  evidence  was  not  sufficient  to 
warrant  the  conclusion  that  there  was  such  express  contractual  relation 
between  the  plaintiff  and  the  defendant  as  to  constitute  the  relation  of 
master  and  servant,  and  appellant  contends  that^  such  being  the  case,  a 
peremptory  instruction  to  find  for  the  defendant  should  have  been  given. 
The  contention  can  not  be  sustained.  An  express  contract  was  not  nec- 
essary to  create  the  relation  of  master  and  servant.  The  relation  existed 
if  the  plaintiff^  with  the  knowledge^  consent,  and  approval  of  the  de- 
fendant, acted  as  baggageman  and  in  that  capacity  performed  duties 
which  it  owed  to  the  public.  Iii  such  case,  he  would  be  as  much  the 
servant  of  the  company  as  if  he  had  been  working  under  an  express  con- 
tract of  employment. 

The  plaintiff  was  permitted  to  prove,  over  the  objections  of  def endant, 
that  the  express  company  deducted  from  the  wages  of  the  plaintiff,  and 
of  all  other  employes  who  acted  both  as  messengers  and  baggagemen,  the 
sum  of  50  cents  per  month  as  hospital  fees  for  the  defendant's  hospital,, 
the  fees  not  being  deducted  where  the  employe  acted  only  as  messenger. 
We  are  of  opinion  that  the  evidence  was  admissible  as  a  circumstance 
tending  to  show  the  existence,  between  the  defendant  and  the  plaintiff^ 
of  the  relation  of  master  and  servant.  While  it  was  not  directly  shown 
that  the  railway  company  required  the  fees  to  be  collected  of  such  em- 
ployes for  its  hospital,  it  is  inconceivable  that  this  should  be  done  with- 
out its  knowledge  or  except  in  compliance  with  a  demand  by  it  to  that 
effect.  If  the  railway  company  had  these  fees  collected  from  express 
messengers  who  served  it  as  baggagemen,  the  fact  tended  to  show  upon 
what  terms  the  services  were  rendered  and  threw  light  upon  the  relations 
existing  between  the  parties. 

The  court  instructed  the  jury,  in  case  they  found  for  the  plaintiff,  to 
allow  him  compensation  for  "the  reasonable  expenses,  if  any,  he  has  in- 
curred for  medicines  and  medical  treatment,  if  any,  on  accoxmt  of  such 
injuries.^^  The  first  objection  to  this  charge  is  that  there  was  no  evi- 
dence as  to  the  reasonableness  of  the  expenses  incurred  for  medicines. 
The  plaintiff  testified  as  follows:  "I  have  not  kept  account  of  expend- 
itures for  medicines  since  I  was  hurt  and  could  not  make  an  estimate 
of  it.  I  have  not  yet  paid  any  of  the  bills.  My  bill  for  medicine  for 
the  first  japnth  was  fourteen  dollars  and  some  cents,  and  I  paid  some 
cash  besides.  I  paid  cash  for  about  as  much  medicine  as  I  bought  on 
a  credit  that  month,  and  ever  since  I  have  paid  cash  all  the  time.  I 
have  gotten  medicine  about  twice  a  week  and  at  an  expenditure  of  from 
one  to  two  dollars  each  time.  I  also  had  to  employ  Dr.  W.  B.  Markham, 
my  family  physician.  I  don't  know  what  his  bill  is.''  This  testimony  is 
not  sufficient  to  show  that  the  expenses  incurred  for  medicines  weie 
either  necessary  or  reasonable.  The  plaintiff  was  not  entitled  to  recover 
sums  which  he  paid  and  contracted  to  pay  for  medicines  without  proof 
that  such  expenditures  were  reasonable  and  necessary.    Wheeler  v.  Rail- 
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way,  91  Texas,  356 ;  Railway  v.  Rowell,  93  Texas,  147.  There  being  no 
evidence  as  to  the  necessity  and  reasonableness  of  the  expenses  incurred 
for  medicines,  the  court  should  not  have  authorized  a  recovery  for  any 
part  of  such  expenses. 

The  charge  is  further  objected  to  on  the  ground  that  the  plaintiff,  in 
his  petition  set  up  a  claim  only  for  the  sums  expended  for  medicines 
and  medical  treatment  and  did  not  seek  a  recovery  for  expenses  incurred 
but  not  paid,  while  the  charge  authorized  the  jury  to  allow  him  all  the 
expenses  incurred,  regardless  of  whether  or  not  the  same  had  been  paid. 
The  objections  appear  to  be  well  taken.  The  plaintiff,  by  his  pleadings, 
limited  his  claim  for  expenses  on  accoimt  of  medicines  and  medical  treat- 
ment, to  the  sums  expended,  that  is,  to  the  amounts  paid  out,  and  could 
not  recover  for  the  liabilities  incurred  on  such  account,  that  is,  for  debts 
owing  by  him  for  medicines  and  medical  treatment. 

The  appellee  has  offered,  in  case  we  reached  the  conclusions  above 
stated,  to  remit  whatever  amoimt  we  find  may  have  been  included  in  the 
verdict  as  a  result  of  the  jury  having  taken  these  items  into  consider- 
ation. Under  the  evidence  the  jury  may  have  allowed  the  sum  of  $150 
for  medical  treatment,  no  part  of  which  bill  has  been  paid.  The  first 
month^s  bill  for  medicines,  as  shown  by  the  plaintiff's  testimony,  was 
$28.  It  further  appears  that  after  the  first  month  he  got  medicines 
twice  a  week,  paying  each  time  therefor  from  $1  to  $2.  He  was  injured 
on  November  12,  1900,  and  the  case  was  tried  on  May  29,  1901.  Ex- 
cluding the  first  month,  it  was  168  days,  or  twenty-four  weeks,  from  the 
date  of  the  accident  to  the  time  of  tiie  trial.  The  jury  may  have  al- 
lowed him  $4  per  week  for  medicines,  making  a  total  of  $96.  This  sum, 
added  to  the  sum  expended  or  incurred  during  the  first  month,  makes 
in  all  the  sum  of  $124  which  may  have  been  allowed  on  that  accoimt. 
It  is  possible  that  the  jury  awarded  the  plaintiff,  to  cover  expenses  for 
medicines  and  medical  treatment,  the  sum  of  $274. 

If  the  appellee  remits  the  said  sum  of  $274  within  ten  days  from  this 
date,  the  judgment  will  be.  afiirmed ;  otherwise,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Affirmed  on  remittitur. 

Writ  of  error  refused. 
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Herman  Krtteoel  v.  Thos.  P.  Nash,  District  Judge. 

Decided  February  15,  1902. 

1.— Maiidamtt»— StAtement  of  Facta— District  Judge. 

An  appellant  is  not  entitled  to  a  mandamus  to  compel  the  trial  judge  to 
make  out  and  file  a  statement  of  facts  unless  he  shows  that  he  has  been  de- 
prived of  such  statement  by  the  acts  of  the  judge  or  the  opposite  party,  and 
that  he  has  himself  not  been  wanting  in  diligence. 

2.-^Same— Diligence  Not  Shown. 

Where  counsel  for  plaintiff,  thirty  davs  after  the  trial  and  two  weeks  after 
the  stenographer's  transcript  of  the  eyidence  had  been  placed  in  their  hands, 
presented  the  statement  of  facts  to  defendant's  counsel  on  the  last  day  befon 
the  expiration  of  the  time  for  filing  the  same,  and  for  want  of  the  necessary 
time  it  was  impossible  for  defendant's  counsel  to  properly  examine  and  complete 
the  voluminous  statement  and  for  the  judge  to  make  out  and  file  a  statement, 
and  no  excuse  for  the  failure  to  sooner  present  the  statement  is  shown,  a  man- 
damus will  not  be  granted  to  compel  the  judge  to  make  out  and  file  a  statement 
of  facts. 

Original  application  for  mandamus. 

Herman  Kruegel,  for  applicant. 

Cohh  &  Avery  and  J.  J.  Eckford,  for  respondent. 

TEMPLETON,  Associate  Justice. — ^This  is  an  original  applica- 
tion for  mandamus  filed  by  Herman  Kruegel  against  the  Hon.  Thos.  F. 
Nash,  judge  of  the  Fourteenth  Judicial  District.  The  purpose  of  the 
application  was  to  compel  the  respondent  to  make  out,  approve,  and  file 
a  statement  of  facts  in  a  cause  wherein  the  applicant  was  plaintiff  and 
Murphy  ft'Bolanz  and  others  were  defendants.  The  case  was  tried  in 
Judge  Nash^s  court,  a  judgment  being  rendered  for  the  defendants  on 
October  28,  1901.  The  plaintiff  filed  a  motion  for  a  new  trial,  which 
was  heard  and  overniled  on  November  16,  1901.  Notice  of  appeal  was 
given  and  an  order  was  entered  granting  ten  days  after  the  adjournment 
of  the  court  for  the  term  in  which  to  file  a  statement  of  facts.  Court 
adjourned  for  the  term  on  December  7,  1901.  Late  in  the  afternoon  of 
December  16,  1901,  the  plaintiff  presented  to  the  attorney  for  one  of 
the  defendants  an  incomplete  statement  of  facts,  and  was  told  by  said 
attorney  that  he  would  meet  the  plaintiff  the  next  morning  with  the 
attorneys  for  the  other  defendants  and  together  they  would  consider 
the  matter.  About  10  o'clock  the  next  morning  the  plaintiff  delivered 
the  statement  prepared  by  him  to  the  attorneys  for  the  defendants,  with 
the  request  that  they  examine  same.  He  at  the  same  time  notified  them 
that  he  would  be  compelled  to  have  the  statement  by  1  o'clock,  in  order 
that  he  might  take  the  statement  with  him  to  Mineral  Wells  to  present 
to  Judge  Nash,  who  had  gone  to  that  place  a  few  days  before  for  his 
health.  The  said  attorneys  took  the  statement  and  examined  same  until 
shortly  after  noon,  when  the  plaintiff  returned,  and  at  his  request  the 
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statement  was  delivered  back  to  him.  The  statement  was  voluminous, 
consisting  of  about  120  pages  of  type-written  matter  and  several  pages 
of  writing  additional.  It  was  partial  and  incomplete  in  material  par- 
ticulars and  was  not  prepared  in  accordance  with  the  rules.  For  these 
reasons,  the  said  attorneys  were  unable  to  agree  to  the  statement,  and 
could  not,  in  the  time  allowed,  prepare  a  correct  statement,  and  they 
attached  a  note  to  that  effect  to  the  plaintiflPs  statement.  The  plaintiff 
reached  Mineral  Wells  about  8  o'clock  that  night  and  at  once  presented 
the  statement  to  Judge  Nash,  who  declined  to  undertake  to  make  out 
a  statement  of  facts  at  that  time.  It  would  have  been  a  physical  im- 
possibility for  him  to  have  made  out  such  statement  and  to  have  caused 
the  same  to  be  filed  within  the  time  allowed  for  filing  same.  He  was 
personally  willing  to  make  out  and  file  a  statement  of  facts  later  on, 
but  on  his  return  to  Dallas  soon  afterwards  he  found  the  defendants 
unwilling  to  have  this  done,  and  it  appearing  to  him  that  the  plaintiff 
had  not  used  the  proper  diligence  to  have  a  statement  of  facts  prepared 
and  filed  in  due  time,  he  declined  to  take  further  action  in  the  premises. 
The  facts  before  us  do  not  suggest  the  theory  that  the  applicant  was 
prevented  from  getting  a  statement  of  facts  filed  within  the  time  granted 
by  the  acts  or  fault  of  Judge  Nash  or  the  defendants  or  their  attorneys. 
It  is  clear,  from  the  facts  stated,  that  defendants  and  their  attorneys 
could  not,  after  the  statement  was  presented  to  them,  have  exammed 
the  same  and  made  out  a  correct  and  complete  statement  and  had  same 
approved  and  filed  before  the  expiration  of  the  time  allowed  for  that 
purpose,  no  matter  how  diligent  they  might  have  been.  It  follows  that 
unless  the  delay  of  plaintiff  in  presenting  his  statement  was  excusable 
he  is  not  entitled  to  the  relief  sought,  and  the  burden  is  on  him  to  show 
a  BufScient  excuse.  It  was  thirty  days  from  the  time  the  motion  for 
new  trial  was  overruled  and  notice  of  appeal  given  to  the  time  he  pr*^ 
sented  his  statement  to  the  defendants.  The  evidence  introduced  on  the 
trial  was  taken  by  a  stenographer.  It  does  not  appear  when  he  extended 
his  notes,  but  it  does  appear  that  it  was  done  before  the  1st  day  of  De- 
cember, and  that  he  delivered  a  copy  of  the  transcription  to  the  plaintiff 
on  the  3d  day  of  December,  nearly  two  weeks  before  he  presented  the 
statement  to  the  defendants.  The  applicant  does  not  state  any  facts 
which  show  that  he  could  not  have  obtained  such  copy  sooner  or  that 
it  was  impossible  for  him  to  have  finished  and  presented  a  proper  state- 
ment earlier  than  he  did,  and  in  time  to  have  had  the  same  approved  . 
and  filed  within  the  ten  days.  Such  being  the  case,  a  sufficient  excuse 
does  not  appear,  and  the  application  for  mandamus  will  be  refused. 

Application  refused. 

Application  for  wTit  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 
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J.  W.  HiLLMAN  V.  T.  S.  Edwards  bt  al. 

Decided  February  8,  1902. 

1.— Levy  of  Execution— Sheriffs. 

A  levy  made  by  unauthorized  force  Ib  void  and  the  officer  is  liable  therefor. 
2.— Same— Entry  Into  Dwelling  by  Force. 

Although  an  officer  has  in  his  hands  an  order  of  court  for  the  sale  of  spe- 
cific property  upon  which  a  lien  has  been  foreclosed,  he  has  not  the  right  to 
make  a  forcible  entry  into  Uie  dwelling  of  the  defendant  for  the  purpose  of 
seizing  the  property,  nor  the  right  to  climb  through  an  open  window  of  the 
dwelling,  if  that  is  an  unusual  place  of  entry. 

S.— Same— Re-Entry  by  Force. 

Where  an  officer  has  effected  a  lawful  entry  into  a  dwelling  house  and 
thereby  acquired  the  right  to  use  all  necessary  force  in  making  the  levy,  and  be 
voluntarily  leaves  without  doing  so,  he  is  not  entitled  to  re-enter  the  house 
by  force. 

Error  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot. 

Smelser  £  Mahaffey,  for  plaintiff  in  error. 

P.  A.  Turner  J  for  defendants  in  error. 

RAINEY,  Chief  Justice. — Plaintiff  in  error  brought  this  suit 
against  T.  S.  Edwards,  sheriflf  of  Bowie  County,  and  his  oflBcial  bonds* 
men;  Charles  Gallagher,  his  deputy,  and  Thomas  and  John  Gk>ggan,  to 
recover  damages  for  an  alleged  trespass  and  forcible  entry  into  plaintiflPs 
private  dwelling  and  the  imlawful  seizure  and  conversion  of  a  piano. 
Actual  damages  was  sought  against  all,  and  exemplary  damages  against 
all  except  the  bondsmen  of  the  sheriflf. 

Upon  a  trial  before  a  jury  under  peremptory  instruction  of  the  court 
a  verdict  was  rendered  for  the  defendants  and  judgment  entered  ac- 
cordingly, from  which  this  error  is  prosecuted. 

The  action  of  the  court  in  instructing  a  verdict  is  assigned  as  error. 
The  facts,  in  substance,  are  that  Thomas  &  John  Qoggan  recovered  a 
judgment  against  plaintiflf,  J.  W.  Hillman,  for  balance  due  on  the 
piano  and  foreclosing  a  lien  thereon  with  order  of  sale,  etc.  An  order 
of  sale  was  issued  and  placed  in  the  hands  of  defendant  Gallagher,  dep- 
uty sheriff.  Armed  with  this  writ  he  went  to  the  dwelling  of  plaintiff, 
plaintiflf  at  the  time  being  absent.  Gallagher  went  to  the  front  door, 
which  opened  into  a  hall,  and  knocked.  Mrs.  Duke,  a  married  daugh* 
ter  of  plaintiff,  came  out  of  the  door  of  her  room,  which  opened  into 
the  hall.  The  deputy  stepped  into  the  hall  through  the  door,  which  was 
open,  and  informed  Mrs.  Duke  of  his  purpose  in  being  there,  and,  ac- 
cording to  his  statement,  began  to  read  the  order  of  sale.  Mrs.  Duke 
told  him  he  would  have  to  wait  until  her  papa  came  home,  which  would 
be  that  afternoon.  While  they  were  talking  Miss  Inez  Hillman  came 
out  of  the  room  and  told  Mrs.  Duke  not  to  accept  any  papers,  and  said 
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to  the  deputy  that  he  must  leave  and  wait  until  her  papa  came  home. 
Gallagher  replied  that  he  had  come  for  the  piano  and  must  have  it. 
Miss  Inez  then  passed  around  Gallagher  and  out  onto  the  front  gallery 
and  crossed  an  open  hall  and  locked  the  door  of  the  room  where  the 
piano  was  and  put  the  key  away.  Gallagher  followed  and  threatened 
to  arrest  her  for  resisting  an  officer.  He  demanded  of  her  the  key  and 
threatened  to  arrest  her  if  she  refused,  and  also  to  break  the  door  if  it  was 
not  opened.  After  further  parleying  he  left  the  building  and  sent  one 
of  the  men  he  had  brought  with  him  to  remove  the  piano  for  a  screw 
driver  in  order  to  enter  the  room  through  a  window  and  take  oflf  the 
keeper  of  the  lock  and  open  the  door  and  take  the  piano  out.  When 
the  party  returned  with  the  screwdriver  he  entered  the  room  by  climb- 
ing through  an  open  window,  removed  the  latch  of  the  lock  by  unscrew- 
ing, the  top  screw,  opened  the  door,  and  had  the  piano  removed.  He 
then  put  the  latch  back  and  left  it  as  he  had  f oimd  it.  He  states  that 
he  stood  out  in  the  yard  while  the  party  had  gone  after  the  screwdriver. 
One  of  the  ladies  says  he  went  out  of  the  front  gate  and  walked  up  the 
sidewalk  as  though  he  was  looking  for  something  to  break  in  the  room. 
Plaintiff  had  previously  told  Gallagher  that  no  one  should  enter  his 
residence  and  take  the  piano  unless  he  was  paid  back  $110  he  had  paid 
on  it,  and  that  he  would  keep  it  until  he  paid  off  the  judgment.  The 
piano  was  sold  under  the  order  of  sale  and  bid  in  by  the  Goggan  Bros. 
Plaintiff  gave  notice  at  the  sale  that  the  levy  was  illegal. 

It  is  a  well  settled  rule  of  common  law  that  in  the  execution  of  civil 
process  an  officer  is  not  authorized  to  break  open  an  outer  door  or  raise 
a  window  or  forcibly  enter  the  dwelling  house  of  the  defendant  in  exe- 
<nition,  used  and  occupied  by  as  such  by  him,  without  his  consent.  If  he 
gains  admission  without  force,  he  may  go  from  room  to  room  or  forci- 
bly enter  an  inner  room  or  break  open  trunks,  wardrobes,  etc.,  for  the 
purpose  of  a  necessary  levy.  1  Freem.  on  Ex.,  par.  256;  Murfree  on 
Sheriffs,  par.  268;  Kelley  v.  Schuyler,  44  Law.  Rep.  Ann.,  435;  Itsley 
V.  Nichols,  22  Am.  Dec.,  425;  Swayne  v.  Mozner,  69  Am.  Dec.,  244; 
Snydacker  v.  Brosser,  99  Am.  Dec.,  551;  People  v.  Hubbard,  35  Am. 
Dec.,  628;  State  v.  McPherson,  132  Ind.,  371.  Numerous  other  au- 
thorities might  be  cited,  but  this  will  suffice. 

This  is  conceded  by  the  able  counsel  for  the  appellee,  but  he  insists 
tliat  an  exception  exists  to  this  general  rule  where  the  officer  is  com- 
manded by  the  writ  to  seize  specific  property.  Authorities  are  cited  by 
-counsel  to  support  this  contention,  but  in  our  opinion  the  great  weight 
of  authority,  especially  decisions  of  latter  years,  is  to  the  contrary. 
Kelly  V.  Schuyler,  44  Law.  Rep.  Ann.,  435;  State  v.  McPherson,  132 
Ind.,  371 ;  Swayne  v.  Mozner,  69  Am.  Dec.,  244 ;  Snydacker  v.  Brosser, 
-99  Am.  Dec.,  551 ;  3  Preem.  on  Ex.,  par.  468 ;  Murfree  on  Sheriffs,  par. 
368. 

Mr.  Freeman,  in  his  excellent  work  on  Executions  (volume  3,  para- 
^aph  468),  after  stating  the  effect  of  the  holding  in  Keith  v.  Johnson, 
1  Danna,  604,  which  supports  counsel's  contention,  says :    *The  more  re- 
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cent  decisions^  however^  indicate  that  in  the  absence  of  statutes  speciaUj 
authorizing  it,  an  officer  is  in  no  case  warranted  in  breaking  into  a 
dwelling  for  the  purpose  of  serving  any  civil  process,  and  hence  that 
he  may  not  lawfully  do  so  under  an  execution  in  replevin/* 

The  common  law  action  of  replevin  was  to  recover  possession  of  spe- 
cific property,  and  the  writ  issued  therein  commanded  the  sheriff  to 
seize  the  identical  property  for  which  the  action  was  brought  to  recover. 
The  writ  in  this  case  has  no  greater  force  than  the  writ  of  replevin,  and 
the  cases  cited  hold  that  in  the  execution  of  the  writ  of  replevin  the 
officer  can  not  effect  a  forcible  entrance  into  the  dwelling  of  the  de- 
fendant in  said  writ  for  the  purpose  of  seizing  the  property. 

The  next  question  is,  did  the  officer  in  this  case  use  such  force  as  to 
make  his  action  a  trespass?  It  seems  the  test  as  to  whether  it  was  a 
trespass  is  analogous  to  that  of  burglary  when  the  entry  is  made  with 
intent  to  commit  a  crimanal  offense.  2  Freem.  on  Ex.,  par.  256.  Un- 
der our  Criminal  Code,  article  842,  relating  to  burglary,  the  entrance 
into  a  house  at  an  unusual  place  with  intent  to  commit  a  felony  or  theft 
constitutes  a  forcible  entry.  In  construing  this  stetute  the  Court  of 
Criminal  Appeals  has  held  that  it  was  a  question  of  fact  whether  an 
open  window  is  an  unusual  place  of  entry.  Alexander  v.  State,  31 
Texas  Crim.  App.,  359.  The  testimony  shows  that  the  officer  in  mak- 
ing the  levy  climbed  through  an  outer  open  window.  Whether  it  was 
an  unusual  place  is  not  shown  by  the  evidence  in  the  record.  If  it  was 
an  unusual  place  of  entry,  then  the  officer  was  not  authorized  to  make 
the  entry,  unless,  as  contended  by  appellee,  the  officer  had  begun  the 
levy  and  such  entry  was  a  continuation  thereof.  We  are  of  the  opinion 
that  such  contention  should  not  be  susteined.  The  evidence  shows  that 
the  first  entry  into  the  house  by  the  officers  was  lawful,  and  while  in 
there  he  could  have  used  the  necessary  force  for  the  purpose  of  making 
the  levy,  but  he  did  not  do  this,  but  saw  proper  to  voluntarily  leave  the 
building,  and  when  he  did  so,  he  lost  the  right  to  re-enter  by  force. 
That  he  intended  when  he  left  the  house  to  re-enter  did  not  preserve 
to  him  the  right  to  afterwards  make  a  forcible  entry.  If  the  levy  was 
made  by  unauthorized  iorce  it  was  void,  and  the  officer  is  liable  there- 
for.   3  Freem.  on  Ex.,  par.  468. 

For  the  reasons  stated  we  think  the  court  erred  in  instructing  a  ver- 
dict for  appellees,  and  the  judgment  is  reversed  and  the  cause  remanded 
for  another  triaL 

Reversed  and  remanded. 
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B.  C.  Bowman  v.  G,  D.  Hoffman  bt  al. 

Decided  February  15,  1902. 

Appeal— Failure  to  File  Briefs. 

Appellant's  failiire  to  file  briefs  in  the  Court  of  Civil  Appeals  is  cause  for 
dismissing  the  appeal,  even  though  there  are  assionments  in  the  record  present- 
ing fundamental  error.  Revised  Statutes,  articles  1019,  1417,  and  Supreme 
Court  Bules,  29,  34,  39,  construed. 

Appeal  from  Bed  Biver.    Tried  below  before  Hon.  Ben.  H.  Denton. 

Lenox  £  Lenox,  for  appellees. 

BAINEY,  Chief  Justice. — On  a  former  day  of  this  term  this  ap- 
peal was  dismissed  for  the  reason  that  appellant  had  failed  to  file 
briefs.  He  now  presents  a  motion  for  rehearing^  and  states  that  no 
briefs  were  filed  for  the  reason  that  the  assignment  of  error  presents 
fundamental  error  and  he  did  not  deem  it  necessary  to  file  briefs.  This, 
in  our  opinion,  is  not  a  suflScient  excuse  for  not  filing  briefs,  nor  do  we 
think  the  statutes  or  rules  require  this  court  to  examine  a  record  for 
fundamental  error  in  the  absence  of  briefs  pointing  out  such  error. 
For  the  proper  submission  of  a  cause  in  this  court  the  statute  (Bevised 
Statutes,  article  1417)  requires  briefs  to  be  filed  both  in  the  court  be- 
low and  in  this  court.  Bule  29,  adopted  by  the  Supreme  Court  for  the 
government  of  the  courts  of  civil  appeals,  provides  that  *^he  appellant, 
or  plaintiflf  in  error,  in  order  to  prepare  properly  a  cause  for  submission 
when  called,  shall  have  filed  a  brief  of  the  points  relied  on  in  accord- 
ance with  and  confined  to  the  distinct  specification  of  error  (which  a&r 
signments  shall  be  copied  in  the  brief)  and  to  such  fundamental  errors 
of  law  as  are  apparent  upon  the  record,  each  groimd  of  error  being  pre- 
sented under  the  proper  assignment;  and  each  assignment  not  so  copied 
and  accompaliied  with  its  appropriate  propositions  and  statements  shall 
be  regarded  as  abandoned,''  etc. 

Bule  24  provides:  "In  propositions  relating  to  fundamental  errors 
of  law  apparent  upon  the  record,  enough  must  be  stated  to  make  the 
error  of  law  which  pervades  the  case  obviously  apparent,  without  re- 
quiring the  court  to  search  through  the  record  to  find  errors,  which  they 
will  not  do  imless  properly  pointed  out,  if  the  judgment  is  one  which 
the  trial  court  is  competent  to  render  in  such  case.'* 

Thus  it  will  be  seen  that  errors,  either  fundamental  or  otherwise,  not 
pointed  out  in  the  brief  are  not  required  to  be  considered.  The  various 
appellate,  courts  of  this  State  have  uniformly  held  that  errors  not  copied 
in  the  briefs  were  waived  and  would  not  be  considered.  In  view  of  the 
rules  and  the  holdings  of  the  various  courts,  it  seems  to  us  illogical  to 
hold  that  in  the  entire  absence  of  briefs  the  court  is  bound  to  examine 
the  record  for  fundamental  errors  of  law.  It  is  not  done  even  where 
briefs  are  filed  and  no  fundamental  error  is  pointed  out  in  the  brief. 
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Again^  article  1019  makes  the  filing  of  briefs  an  appearance  for  the 
party^  and  states^  in  effect^  that  when  briefs  are  filc^  the  cause  shall 
not  be  dismissed  for  want  of  prosecution.  This  is  authority  for  the 
holding  of  the  converse,  that  is,  if  no  briefs  are  filed  by  the  appellant 
this  court  may  dismiss  for  want  of  prosecution. 

Eule  39  also  authorizes  ihe  dismissal  of  a  cause  for  want  of  prosecu- 
tion under  certain  circumstances. 

Counsel  in  support  of  their  contention  cite  Hallway  v.  Holden,  93 
Texas,  211,  and  quote  the  following  language  of  the  court  relating  to 
rule  39,  viz:  *Tjiterally  the  rule  applies  only  when  there  is  a  failure 
to  file  both  [assignments  of  error  and  briefs] ;  and  hence,  if  we  are  to 
be  governed  by  the  letter  of  the  rule,  it  does  not  apply  in  this  case." 
That  court  distinctly  announced  that  it  did  not  "rest  its  conclusion 
upon  this  groimd.**  If  the  language  used  is  to  control  in  any  case,  then 
the  logical  result  would  be  that  where  no  assignment  of  error  had  been 
filed  in  the  court  below,  and  briefs  had  been  filed  in  this  court,  then  a 
dismissal  could  not  be  had  for  failure  to  file  assignment  of  errors.  It 
is  evident  that  the  court  did  not  intend  to  so  hold.  In  its  construction 
of  rule  39  it  merely  held  that  the  rule  did  not  require  a  dismissal  of 
appeal  for  every  slight  departure  from  its  provisions,  where  no  injury 
could  result  from  the  infraction  to  the  opposite  party. 

We  do  not  consider  that  the  failure  of  appellant  to  file  briefs  in  this 
court  is  a  "slight  infraction^*  of  the  rules,  but  a  gross  failure  to  prop- 
erly prepare  a  cause  for  submission,  and  should  be  treated  as  an  aban- 
donment of  the  appeal.  Our  Supreme  Court  in  several  cases  have  held 
the  failure  to  file  briefs  in  that  court  a  sufficient  ground  for  dismissing 
for  want  of  prosecution.  Grant  v.  Timmons,  78  Texas,  11;  Pearson  v. 
Machine  Co.,  78  Texas,  386. 

The  motion  for  rehearing  is  overruled. 

Appeal  dismissed. 


Houston  &  Texas  Central  Railway  Company  v. 
J.  P.  Trammell. 

Decided  February  17,  1902. 

L^Carriers  of  Freight— Negligence— Pleading— Issues— Charge. 

A  general  allegation  in  plaintiff's  petition  that  the  stock  pens  in  which  de- 
fendant placed  his  cattle  and  from  which  they  escaped,  were  insecure,  was  suf- 
ficient, in  the  absence  of  special  exception  thereto,  to  admit  evidence  of  inse- 
curity from  any  cause,  and  where  the  evidence  showed  an  independent  cause, 
such  as  the  knocking  down  of  the  fence  by  a  derailed  car  of  another  road|  a 
charge  in  relation  thereto  was  not  objectionable  as  being  outside  the  issues. 

2.— Same— BstoppeL 

Where  defendant  introduced  evidence  aiid  requested  charges  upon  such 
phase  of  the  case,  it  could  not  complain  on  appeal  that  a  charge  given  in  rela- 
tion thereto  was  not  within  the  issues  raised  by  the  pleadings. 

S.— Same— Tender  of  Freight— Reasonable  Hours. 

Where  defendant  had  transported  cattle  and  tendered  them  to  the  consignee 
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at  12  o'dock  on  a  oold,  wet  night,  demanding  the  freiffht,  which  was  a  consider- 
able sum,  and  the  consignee  haid  not  the  money  with  oim  at  that  time,  and  be- 
ing a  stiunger  in  the  city,  knew  not  where  to  take  the  cattle,  and  declined  to 
reoeiye  them,  and  defendant  placed  them  in  its  stock  pens,  there  was  not  such 
a  tender  at  reasonable  hours  as  exempted  defendant  from  liability  for  the  escape 
of  the  cattle  from  the  pens  that  night. 

Appeal  from  Navarro.    Tried  below  before  Hon.  L.  B.  Cobb. 

Frostj  Nehlett  &  Blanding,  for  appellant. 

Simhins  &  Mays,  for  appellee. 

BOOKHOUT,  Associate  Justice.— On  the  2lBt  day  of  August,  1899, 
appellee  instituted  suit  in  the  District  Court  of  Navarro  County  to  re- 
cover damages  of  appellant,  the  Houston  &  Texas  Central  Railroad  Com- 
pany, by  reason  of  the  alleged  negligence  of  appellant  in  permitting  cer- 
tain cattle  to  escape  from  its  pens  in  Corsicana  and  become  damaged  by 
reason  of  exposure  to  weather  and  from  other  causes.  On  the  2d  day  of 
May,  1901,  his  second  amended  petition  was  filed,  on  which  the  case  was 
tried.  The  grounds  of  negligence  alleged  in  the  petition  are  as  follows : 
*^That  the  pens  of  appellant  in  which  the  cattle  were  unloaded  were  in- 
secure, and  from  want  of  repair  were  insufficient  for  the  purpose  of  hold- 
ing appellee's  cattle,  and  that  this  fact  was  well  known  to  appellant. 
That  appellant  was  guilty  of  negligence  in  permitting  the  pens  to  be- 
come in  such  condition,  and  in  placing  the  cattle  therein,  which  was  un- 
known to  appellee.  That  owing  to  the  insecurity  of  the  pens  and  because 
of  the  negligence  of  appellant,  its  servants  and  employes,  in  not  fasten- 
ing the  gates,  the  cattle  were  wrongfully  and  negligently  permitted  and 
allowed  to  escape  during  the  nighf 

Appellant  filed  a  general  demurrer  and  general  denial.  The  demur- 
rer was  overruled  and  the  case  tried  on  the  3d  day  of  April,  1901,  and 
restdted  in  a  verdict  for  the  sum  of  $500,  with  6  per  cent  interest  from 
the  17th  day  of  February,  1899,  and  on  this  verdict  judgment  was  ren- 
dered in  favor  of  plaintiff.    Defendant  appealed. 

Opinion. — 1.  It  is  contended  that  the  court  erred  in  the  following 
paragraph  of  its  charge :  ^'If  the  cattle  were  tendered  plaintiff  the  night 
of  their  arrival  and  he  refused  to  receive  them,  and  that  was  a  reason- 
able time  for  their  delivery  to  him,  and  the  cattle  were  placed  in  the 
pens  with  closed  gates  and  fences  up,  and  the  fence  or  gate  was  knocked 
down  by  a  derailed  car  of  the  Cotton  Belt  railroad,  then  defendant 
would  not  be  liable  imless  the  cattle  pens  were  placed  in  such  position 
with  reference  to  said  railroad  as  was  in  itself  negligence,  that  is,  such 
an  act  as  would  not  be  commonly  done  by  persons  of  ordinary  prudence 
in  a  similar  case/' 

The  petition  alleges  that  the  pens  of  defendant  (appellant)  were  inse- 
cure, and  from  want  of  repair  were  insufficient  for  the  purpose  of  hold- 
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ing  said  bunch  of  steers,  which  was  well  known  to  appellant  or  could 
have  been  known  by  the  use  of  ordinary  care,  and  it  was  guilty  of  negli- 
gence in  permitting  said  pens  to  get  and  be  in  such  condition,  and  in 
placing  the  cattle  therein,  all  of  which  was  unknown  to  plaintiff;  that 
said  cattle  reached  Corsicana  during  the  night  and  were  by  defendant 
(appellant),  its  servants  and  employes,  imloaded  .from  the  care  and 
placed  in  said  pens,  intending  that  the  cattle  should  remain  there  during 
the  night  and  until  they  could  be  delivered  to  and  received  by  the  plain- 
tiff. Plaintiff  shows  that  during  the  night,  owing  to  the  insecurity  of 
said  pens  and  because  of  the  negligence  of  said  defendant,  its  servants 
and  employes  in  fastening  the  gates  thereof,  and  because  of  the  faUure 
to  use  ordinary  care  in  keeping  the  cattle  therein,  said  defendant  wrong- 
fully, negligently,  and  carelessly  permitted  the  cattle  to  escape  from  the 
pens  during  the  night,  and  as  a  result  thereof  the  cattle  were  allowed  to 
and  did  scatter  over  the  coimtry,  etc. 

The  defendant  demurred  generally  to  the  petition.  There  was  no  spe- 
cial demurrer  presented  calling  for  and  demanding  a  more  specific  state- 
ment of  the  reasons  why  the  pens  were  insecure.  We  are  of  the  opinion 
that  the  general  allegation  that  the  pens  were  insecure  was  suflScient  to 
admit  evidence  to  show  their  insecurity  from  any  cause.  If  the  pens 
were  so  erected  with  reference  to  the  Cotton  Belt  track  as  to  mcJ^e  them 
unsafe  and  insecure,  and  if  a  person  of  ordinary  prudence  would  not 
have  so  erected  said  pens,  then  the  defendant  was  liable  for  the  dam- 
ages occasioned  to  the  plaintiff  in  permitting  the  cattle  to  escape  there- 
from under  the  facts  as  shown.  The  contention  that  the  charge  sub- 
mits an  issue  of  fact  not  made  by  the  pleadings  is  therefore  without 
merit. 

Appellant  did  not  plead  that  the  accident  was  the  result  of  an  inde- 
pendent cause.  It  introduced  evidence  tending  to  show  that  the  .acci- 
dent was  caused  by  a  car  of  the  Cotton  Belt  railroad,  and  that  the  gate 
had  been  previously  knocked  down  by  a  train  on  that  road.  Appellant 
presented  special  charges  in  which  it  requested  the  court  to  instruct  the 
jury  that  if  the  gate  to  the  pens  was  knocked  down  by  a  car  or  train  on 
the  Cotton  Belt  railroad,  to  find  for  defendant.  These  charges  were 
properly  refused,  and  the  court  instructed  the  jury  as  above  set  out  It 
would  seem  that  appellant,  having  introduced  evidence  on  this  phase  of 
the  case  and  requested  charges  in  reference  thereto,  ought  not  now  be 
heard  to  complain  that  the  court  erred  in  submitting  the  issue.  Railway 
V.  Sein,  33  S.  W.  Rep.,  559;  Railway  v.  Sein,  33  S.  W.  Rep.,  316;  Rail- 
way V.  Knight,  49  S.  W.  Rep.,  250;  Simpson  vv  Edens,  38  S.  W.  Rep., 
474. 

2.  The  appellant  contends,  under  its  seventh  and  tenth  assignments 
of  error,  that  if  the  fence  forming  the  inclosure,  or  the  gate  to  the  in- 
closure,  was  knocked  down  by  the  Cotton  Belt  train,  an  independent 
agency,  and  this  was  the  cause  of  the  escape  of  the  cattle,  and  the  cattle 
had  prior  to  that  time  been  tendered  to  appellee  after  being  placed  in 
the  pen,  appellant  would  not  be  liable.     The  evidence  shows  that  the 
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eattle  reached  Coreicana  about  12  o'clock  at  night,  and  that  they  were 
then  offered  to  appellee,  and  the  freight  demanded.  Appellee  did  not 
have  the  money  with  him  to  pay  the  freight  and  declined  to  receive  them 
that  night;  whereupon  appellant  unloaded  the  cattle  and  put  them  in 
its  pens.  During  the  night  the  cattle  escaped  and  stampeded  over  the 
prairie. 

The  statute  requires  a  railway  company  to  erect  at  each  of  their  depot 
stations  or  places  established  by  such  company  for  the  reception  and 
delivery  of  freight,  suitable  buildings  and  inclosures  to  protect  produce, 
goods,  wares,  and  merchandise,  and  freight  of  every  description  from 
damages.  Bev.  Stats.,  art.  4519.  It  ia  held  that  under  the  designation 
of  inclosures,  stock  pens  for  the  reception  of  cattle  tendered  for  shipment 
are  included,  and  that  such  pens  must  be  sufficiently  safe  for  the  purpose 
indicated.    Eailway  v.  Trawick,  80  Texas,  270. 

The  trial  court  submitted  to  the  jury,  under  proper  instruction,  the 
issue  as  to  whether  the  stock  pens  were  insecure  at  the  time  the  appellant 
company  placed  the  cattle  therein.  The  verdict  in  effect  was  that  the 
pens  were  insecure.  It  was  the  duty  of  appellant  to  transport  the  cattle 
to  Corsicana  and  there  deliver  them  to  appellee.  Appellant  contends 
that  its  duty  as  a  carrier  ceased  when  the  cattle  reached  Corsicana  and 
were  unloaded  into  its  stock  pens,  and  after  that  time  its  liability  was 
that  of  a  warehouseman.  If  appellee  was  at  fault  in  not  receiving  the 
cattle  when  they  were  offered  to  him  at  12  o'clock  at  night  on  their  ar- 
rival in  Corsicana  under  the  circumstances  accompanying  said  offer,  then 
this  contention  is  sound.  When  the  offer  was  made,  payment  of  freight 
was  demanded  as  a  condition  upon  which  the  cattle  would  be  delivered. 
The  weather  was  cold  and  wet  and  the  ground  was  sloppy.  Appellee  was 
a  stranger  in  the  city  and  did  not  know  the  location  of  the  place  where 
he  contemplated  feeding  the  cattle.  Appellee  did  not  have  the  money 
with  him  to  pay  the  freight  and  he  declined  to  receive  the  cattle.  We 
do  not  think  it  can  be  said,  as  a  matter  of  law,  that  a  tender  made  under 
these  circumstances  and  conditions  was  such  a  tender  as  in  fact  amounted 
to  a  delivery  of  the  cattle.  It  can  hardly  be  expected  that  appellee  would 
have  the  money  on  his  person  with  which  to  pay  the  freight  at  such  an 
hour.  It  seems  that  the  freight  amounted  to  a  considerable  sum.  The 
appellant  was  bound  to  tender  the  cattle  within  a  reasonable  time  and 
within  reasonable  hours.  Eailway  v.  Haynes,  72  Texas,  175;  Morgan 
V.  Dibbell,  29  Texas,  119;  Eailway  v.  Schneider,  1  W.  &  W.  App.  Cas., 
sees.  120,  121 ;  Hutch,  on  Carr.,  sec.  340 ;  5  Am.  and  Eng.  Enc.  of  Law, 
2  ed.,  217-225;  Hill  v.  Humphrey,  39  Am.  Dec.,  117;  Eagle  v.  White, 
37  Am.  Dec,  434. 

The  court  submitted  the  question  to  the  jury  whether  the  cattle  were 
tendered  to  plaintiff  at  a  reasonable  time  and  within  reasonable  hours. 
It  was.  a  question  of  fact  whether  the  cattle  were  tendered  within  reason- 
able hours,  and  whether  appellee  should,  under  the  circumstances,  have 
received  them.  The  jury  by  their  verdict  found,  in  effect,  that  the  cattle 
were  not  tendered  within  reasonable  hours,  and  that  appellee  was  not 
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compelled  to  receive  them  when  tendered  under  the  circtraistances  above 
set  out.  The  evidence  amply  supports  their  finding.  Under  this  find- 
ing appellant's  liability  as  a  carrier  did  not  terminate  upon  unloading 
the  cattle  and  placing  them  in  its  stock  pens. 

There  are  various  assignments  of  error  in  which  complaint  is  made 
of  the  court's  charge,  and  of  the  action  of  the  court  in  refusing  several 
special  charges  requested  by  appellant.  We  have  examined  and  consid- 
ered these  assignments,  and  are  of  the  opinion  that  they  present  no  re- 
versible error.  The  assignment  complaining  of  the  verdict  as  not  being 
supported  by  the  evidence  is  without  merit.  Finding  no  error  in  the 
record,  the  judgment  is  affirmed. 

AfflrmecL 

Writ  of  error  refused. 


Chas.  0.  Edwards  v.  T.  S.  Middlbton  et  al. 

Decided  February  1,  1902. 

1.— Costs— Rule  for— Deposit. 

The  fact  that  plaintiff's  counsel  made  a  deposit  on  costs  at  the  time  of 
filing  the  petition  and  notified  the  clerk  that  they  would  make  further  deposits 
as  demanded,  could  not  affect  the  right  of  the  clerk  to  make  a  motion  for 
security  for  costs. 

S.— Same— Dismissal- Heinstatement. 

A  motion  to  reinstate  a  case  dismissed  for  failure  to  give  a  cost  bond  should 
have  been  granted  upon  tender  of  a  bond  and  a  showing  of  a  good  cause  of 
action  which  would  otherwise  be  barred  by  limitations,  plaintiff's  attorneys  tes- 
tifying that  their  failure  to  give  the  bond  was  through  their  want  of  knowledge 
that  a  bond  would  be  insist^  on  prior  to  the  caU  of  the  case  for  triaL 

Appeal  from  Ellis.    Tried  below  before  Hon.  J.  E.  Dillard. 

Matlock,  Miller  £  Dycus,  for  appellant. 

Templeton  &  Harding,  for  appellee. 

TEMPLETON,  Assoclite  Justice. — This  is  an  appeal  from  a  judg- 
ment overruling  a  motion  to  set  aside  an  order  dismissing  the  cause  for 
failure  to  comply  with  the  rule  for  costs. 

The  suit  of  plaintiffs,  which  was  in  the  form  of  an  action  of  trespass 
to  try  title,  was  filed  on  August  24,  1900.  At  the  time  the  petition  was 
filed  the  attorneys  for  the  plaintiffs,  who  lived  at  Fort  Worth,  sent  the 
clerk  of  the  court  a  check  for  $10  as  a  deposit  on  the  costs  and  notified 
him  that  they  would  make  further  deposits  from  time  to  time  as  de- 
manded. The  clerk  made  no  demands  for  further  deposits,  and  on  No- 
vember 20,  1900,  filed  a  motion  for  security  for  costs  which  was  granted 
on  December  10,  1900.  No  notice  of  the  motion  was  given  to  the  plain- 
tiffs.   The  defendants  filed  their  answers  on  that  day,  and  on  December 
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30,  1900,  the  case  was  by  agreement  of  parties  continued  as  on  applica* 
tion  of  the  plaintiff.  On  April  18,  1901,  the  attorneys  for  the  defendanta 
wrote  to  the  attorney  for  the  plaintiffs  that  the  rule  for  costs  had  been 
entered  and  the  clerk  wrote  them  to  the  same  effect.  No  bond  was  filed  or 
other  action  taken  by  the  plaintiffs,  and  on  the  first  day  of  the  next  term 
of  the  court,  that  is,  on  May  20, 1901,  the  cause  was  dismissed  because  of 
the  failure  of  plaintiffs  to  comply  with  the  rule.  The  order  of  dismissal 
was  entered  by  the  judge  on  his  docket  and  like  orders  were  entered  ia 
twenty  other  cases.  The  clerk  of  the  court  entered  on  the  minutes  a  sin- 
gle general  judgment  of  dismissal  in  all  the  cases,  including  this  case,, 
giving  the  number  and  style  of  each  case,  the  judgment  showing  that  all 
the  cases  were  dismissed  for  failure  to  comply  with  the  rule  for  costs. 
On  May  28,  1901,  the  plaintiffs  filed  a  motion  to  reinstate.  They  ten- 
dered a  good  and  sufBcient  cost  bond  and  offered  to  pay  all  costs  which 
had  accrued  up  to  that  time.  In  addition  to  the  facts  above  stated,  they 
showed  that  some  time  before  the  filing  of  their  motion  they  received  a 
copy  of  the  printed  docket  of  the  District  Court  of  Ellis  County  showing 
that  this  cause  was  set  for  trial  for  June  10,  1901 ;  that  they  were  ready 
and  willing  at  all  times  to  give  the  required  bond,  but  failed  to  do  so  by 
oversight,  or  rather  a  want  of  knowledge  that  a  bond  would  be  insisted 
upon  prior  to  the  call  of  the  case  on  the  day  set  for  trial.  They  also 
alleged  in  their  motion,  which  was  sworn  to,  that  they  believed  that  they 
had  a  good  cause  of  action,  but  that  if  the  order  of  dismissal  was  not  set 
aside  and  they  were  compelled  to  institute  a  new  suit,  such  suit  would 
be  barred  by  the  statute  of  limitations.  The  motion  to  reinstate  was 
resisted  by  the  defendants  and  was  overruled  by  the  court  At  the  same 
time  a  formal  judgment  of  dismissal  nunc  pro  tunc  was  entered  on  the 
minutes,  the  purpose  being  to  correct  the  supposed  irregularity  attend- 
ing the  original  entry  of  judgment. 

The  rule  for  costs  was  properly  entered,  and  it  was  the  duty  of  appel- 
lants to  comply  therewith  on  or  before  the  first  day  of  the  next  term  of 
court  The  niaking  of  the  original  deposit,  accompanied  by  the  offer 
to  make  future  deposits,  would  not  prevent  the  filing  of  a  motion  to  re- 
quire the  plaintiff  to  give  security  for  costs.  The  rule  may  be  demanded 
in  all  cases,  except  those  excluded  by  law,  and  when  demanded  in  the 
manner  required  by  statute  it  should  be  entered.  What  will  constitute 
a  compliance  with  the  rule  is  a  question  which  is  not  before  us  for  deci- 
sion. The  statute  does  not  require  notice  of  the  filing  of  the  motion  to 
be  given.  It  would  seem  that  when,  as  in  this  case,  the  motion  is  in 
proper  form,  and  is  duly  filed  and  placed  on  the  docket  and  is  disposed 
of  when  it  is  regularly  reached  on  the  call  of  the  docket,  the  plaintiff 
must  take  notice  thereof,  provided  this  is  done  before  the  cause  is  con- 
tinued for  the  term.  However,  in  this  case  the  plaintiffs  had  actual 
notice  that  the  rule  had  been  entered  and  this  was  clearly  sufficient  If 
the  judgment  of  dismissal  as  originally  entered  by  the  clerk  was  insuf- 
ficient, the  court  had  authority  during  the  term  to  correct  the  defect  and 
to  enter  the  proper  judgment 


318  28  Texas  Civil  Appeals  Eeports.       [5th  Disirici, 

While  the  rule  was  legally  entered  and  the  plaintiffs  should  have  com- 
plied therewith,  their  failure  to  do  so  was  due  to  oversight,  or  at  most, 
to  simple  carelessness  and  not  to  willfxd  negligence.  They  were  ready 
to  give  the  required  security  at  any  time,  and  there  is  some  appearance 
of  reason  in  their  excuse  for  failing  to  comply  with  the  letter  of  the 
statute.  It  was  not  entirely  unreasonable  for  them  to  suppose  that  the 
filing  of  the  bond  on  or  before  the  day  set  for  trial  would  be  acceptable 
to  the  clerk.  At  any  rate  they  were  not  grossly  negligent,  and  as  soon 
as  they  were  notified  of  the  dismissal  they  tendered  a  sufficient  bond, 
which  secured  the  officer  who  filed  the  motion  against  them,  and  all  cause 
for  complaint  on  his  part  was  removed.  The  defendants  would  not  have 
been  injured  by  the  acceptance  of  the  bond  and  the  setting  aside  of  the 
judgment  of  dismissal.  The  rule  was  entered  for  the  purpose  of  obtain- 
ing security  for  the  costs,  and  this  would  have  been  accomplished  had 
the  bond  offered  been  approved  and  the  judgment  of  dismissal  vacated. 
It  does  not  appear  that  such  action  would  have  even  delayed  the  trial, 
as  the  motion  to  reinstate  was  made  and  the  bond  tendered  nearly  two 
weeks  before  the  day  set  for  trial.  No  right  of  the  defendants  which 
existed  when  the  cause  was  dismissed  would  have  been  prejudiced  by 
reinstating  the  case  on  the  docket.  On  the  other  hand,  the  cause  of  ac- 
tion of  the  plaintiffs  was  seriously  jeopardized,  if  not  destroyed,  by  the 
course  pursued.  While  the  plaintiffs'  attorneys  may  have  been  some- 
what at  fault,  the  penalty  visited  upon  the  plaintiffs  was  in  our  opinion 
too  severe.  We  think  the  cause  should  have  been  reinsteted  upon  the 
terms  proposed,  and  because  this  was  not  done  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


MissouBi,  Kansas  &  Texas  Railway  Cokpant  of  Texas  v. 

A.  D.  Hay. 

Decided  February  22,  1002. 

1.— Negligence— Personal  Injuiy— Charge. 

Where  the  action  was  for  injury  received  by  a  railway  mail  clerk  while 
leaving  his  car,  a  charge  authorizing  a  recovery  if  defendant  was  negligent  in 
starting  the  car  or  in  having  an  improperly  constructed  platform  there,  if  plain- 
tiff's injury  was  caused  by  such  startmg  of  the  car  or  the  defective  platform, 
vfBS  erroneous  in  that  it  authorized  a  recovery  if  defendant  was  negligent  only 
in  starting  the  car  and  plaintiff  was  injured  by  reason  of  the  defective  platform, 
or  if  defendant  was  negligent  only  as  to  the  platform  and  plaintiff  ¥ras  injured 
by  the  starting  of  the  car. 

2.— Same— Contribntoiy  Negligence. 

A  charge  that  if  it  was  negligence  for  plaintiff,  in  leaving  the  car,  to  jump 
from  the  side  door,  instead  of  leaving  it  by  the  steps,  the  verdict  should  be  for 
defendant,  did  not  properly  submit  the  real  questions,  which  were,  whether  or 
not  an  ordinarily  prudent  person,  situated  as  was  plaintiff,  would  have  remained 
in  the  car,  and  if  not,  whether  he  would  have  left  it  at  the  time  and  place  and 
in  the  manner  plaintiff  did. 
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Appeal  from  Qrayson.    Tried  below  before  Hon.  Bice  Maxey. 
T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 
Randell  &  Wood,  for  appellee. 

TEMPLETON,  Associate  Justice. — The  appellee  was  employed  in 
the  railway  mail  service  of  the  United  States,  his  route  extending  over 
the  line  of  appellant's  road  from  Denison  to  Taylor.  A  train  on  which 
he  was  working  reached  Taylor  about  4  o'clock  on  the  morning  of 
April  12,  1900.  It  was  the  custom,  as  soon  as  the  mail  was  unloaded, 
to  detach  the  mail  car  at  that  point,  the  remainder  of  the  train  pro- 
ceeding without  such  car.  When  the  train  arrived  at  the  station  on 
the  occasion  in  question,  appellee  at  once  opened  the  side  door  of  the 
mail  car  and  began  putting  out  the  mail.  Before  he  had  completed  this 
work,  the  employes  of  appellant  in  charge  of  the  train  uncoupled  the 
mail  car  and  it  was  moved  forward  preparatory  to  cutting  it  out  of  the 
train.  Appellee  thereupon  sprang  out  of  the  side  door  of  the  mail  car 
onto  the  depot  platform,  fell,  and  was  injured.  There  was  evidence 
tending  to  show  a  necessity  for  him  to  remain  with  the  mail  which  had 
been  put  off,  and  also  that  the  platform  was  improperly  constructed  and 
unsafe  in  that  the  planks  constituting  the  floor  thereof  were  of  imeven 
thickness.  Appellee  brought  suit  on  accoimt  of  his  injuries  and  recov- 
ered a  judgment  from  which  this  appeal  is  prosecuted.  The  groimds 
of  negligence  charged  against  appellant  were  that  the  mail  car  was 
moved  forward  prematurely,  and  that  the  platform  was  defective  and 
unsafe. 

In  that  paragraph  of  the  charge  of  the  court  wherein  the  plaintiff's 
theory  of  the  case  was  submitted  to  the  jury,  the  following  language  is 
found:  **And  if  you  believe  from  the  evidence  that  either  in  the  acts 
of  employes  in  moving  and  starting  said  car,  if  you  believe  they  did 
start  and  move  it  at  said  time,  or  the  act  of  defendant  in  constructing 
the  platform  with  planks  of  imeven  thickness,  if  you  believe  it  was  so 
constructed,  amounted  to  a  failure  on  the  part  of  defendant  to  use  that 
degree  of  care  which  an  ordinarily  prudent  person  would  have  exercised 
imder  the  same  or  similar  circumstances,  and  if  you  further  believe 
from  the  evidence  that  the  starting  or  moving  of  the  car  and  the  un- 
equal thickness  of  the  planks  of  the  platform,  either  or  both,  was  or  were 
the  direct  and  proximate  cause  of  the  injuries,  if  any,  received  by  plain- 
tiff, ♦  ♦  ♦  you  will  find  for  the  plaintiff."  In  effect,  this  charge 
authorized  a  recovery  by  the  plaintiff  if  the  defendant  was  negligent  in 
moving  the  car  or  in  having  an  improperly  constructed  platform,  if  his 
injuries  were  caused  either  by  the  movement  of  the  car  or  by  the  uneven 
thickness  of  the  planks  of  the  platform.  In  other  words,  the  jury  was 
authorized  to  find  for  the  plaintiff  if  they  believed  that  the  defendant 
was  negligent  only  in  respect  to  moving  the  car  and  the  injury  was 
caused  on  accoimt  of  the  condition  of  the  platform  alone,  or  if  they 
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beUeved  that  the  defendant  was  negligent  only  in  regard  to  the  plat- 
form and  the  injury  was  caused  by  the  movement  of  the  car  alone.  To 
state  the  proposition  differently,  the  charge  permitted  a  verdict  for  the 
plaintiff  if  his  injuries  resulted  from  a  cause  in  respect  to  which  the 
defendant  was  not  negligent.  Of  course  such  proposition  is  not  the 
law  and  the  able  trial  judge  did  not  intend  to  so  instruct  the  jury,  but 
the  charge  as  drawn  is  clearly  susceptible  of  such  construction,  and  is 
therefore  erroneous.  The  error  can  not  be  held  immaterial,  and,  being 
aflBirmative  in  its  nature,  is  ground  for  reversal,  even  though  no  speciaJ 
charge  relating  to  the  matter  was  requested  by  appellant. 

It  is  insisted  by  appellee  that  the  charge  under  consideration  is  simi- 
lar to  the  charge  which  was  approved  in  the  McClain  case,  80  Texas,  85. 
We  do  not  so  regard  it.  In  that  case  McClain,  a  fireman,  was  injured 
by  the  derailment  of  the  engine.  It  was  alleged  that  the  engine  was 
equipped  with  a  defective  wheel  and  insufficient  brake,  which  consti- 
tuted negligence  and  caused  the  accident.  The  charge  there  approved 
was  to  the  effect  that  if  the  wheel  was  defective  or  the  brake  insufficient, 
thereby  rendering  it  imsafe  to  operate  the  engine,  and  either  the  de- 
fective wheel  or  insufficient  brake,  or  both  combined,  caused  the  engine 
to  leave  the  track,  and  if  the  company  when  it  sent  out  the  engine  knew, 
or  by  the  exercise  of  ordinary  care  woidd  have  discovered,  the  particular 
defect  or  insufficiency  which  caused  the  derailment,  then  the  plaintiff 
was  entitled  to  recover.  It  is  manifest  that  such  charge  authorized  a 
verdict  for  the  plaintiff  only  in  case  the  jury  found  that  the  defendant 
was  negligent  in  the  very  particular  or  particulars  to  which  the  accident 
was  attributable.  The  charge  given  in  that  case  is  easily  distinguishable 
in  this  respect  from  the  charge  given  in  the  case  at  bar. 

In  submitting  the  issue  of  contributory  negligence,  the  court  used 
the  following  expression:  "If  you  believe  from  the  evidence  that 
plaintiff  in  alighting  from  said  car  jumped  from  the  side  door  thereof 
to  the  platform,  instead  of  leaving  the  car  at  the  steps  thereof,  and  you 
further  believe  that  in  so  alighting  from  said  car  ♦  ♦  ♦  plaintiff 
was  guilty  of  negligence,  ♦  ♦  ♦  you  should  find  for  defendant.'* 
On  this  issue  the  real  questions  were  whether  or  not  an  ordinarily  pru- 
dent person,  situated  as  was  the  plaintiff,  would  have  remained  in  the 
car,  and  if  not,  whether  he  would  have  left  the  car  at  the  time  and  place 
and  in  the  maimer  plaintiff  left  it.  The  charge  does  not  properly  sub- 
mit these  questions.  The  jury  may  have  inferred  from  the  charge  given 
that  the  plaintiff  was  justified  in  leaving  the  car  in  any  event,  and  that 
the  only  questions  to  be  determined  was  whether  he  should  have  gone  out 
of  the  car  and  down  the  steps  instead  of  leaping  out  at  the  side  door. 
The  charge  should  have  been  so  framed  as  to  exclude  such  inference. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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T.  M.  Stroud  v.  H.  P.  Hawkins  bt  al. 

Decided  February  1,  1902. 

1.— Guardian's  Sale— Confirmation— Condnsiyenesa— Collateral  Attack. 

The  confirmation  of  a  guardian's  sale  of  land  is  conclusive  as  to  the  author- 
ity of  the  guardian  to  sell  and  the  necessity  for  the  sale,  where  the  sale  is  at- 
tacked collaterally,  as  by  trespass  to  try  title  for  the  property. 

8.— Same — Sale  Long  After  Application  Therefor. 

The  probate  court  has  the  power  to  approve  a  sale  made  under  an  applica- 
tion granted  five  years  before. 

8.— Same— Cash  Sale— Payment  on  Property. 

A  guardian's  sale  reported  as  made  for  cash  and  duly  confirmed  by  the  court 
is  not  rendered  void  by  the  fact  that  the  payment  was  in  property,  where  the 
purchaser  acted  in  good  faith  and  paid  fuU  value  in  such  property. 

4.— ^ame— Trust  Not  Created. 

Where  the  guardian  acted  in  good  faith  in  receiving  property  instead  of 
cash  for  the  ward's  land,  and  charged  himself  with  the  value  of  the  property, 
and  was  solvent  and  fully  able  to  account  for  such  value,  equity  will  not  de- 
clare a  trust  in  the  favor  of  the  minor. 

5.— ^ame— Limitations— Minor. 

The  ward's  right  to  recover  the  land  itself  upon  the  theory  of  a  trust  in 
his  favor  would  be  barred  in  four  years  after  he  attained  majority  with  knowl- 
edge of  all  the  facts  and  circumstances  of  the  sale,  and  the  character  of  the 
purchaser's  possession  showed  conclusively  that  he  never  recognized  the  exist- 
ence of  any  trust. 

Appeal  from  Hill.    Tried  below  before  Hon.  Wm.  Poindexter. 

R.  T.  Jones,  Clark  dk  Bollinger,  and  Yaughan,  Works  &  Clarke,  for 
appellant. 

A.  P.  McKinnan,  A.  Carlton,  and  Wear,  Morrow  dk  Smifhdeal,  for 
appellees. 

TEMPLETON,  Associate  Justice.^ — ^This  suit,  which  was  originally 
in  the  form  of  an  ordinary  action  of  trespass  to  try  title,  was  brought  on 
March  12,  1898,  by  the  appellant  T.  M.  Stroud,  against  the  appellee 
H.  P.  Hawkins.  On  January  25,  1899,  the  plaintiff  filed  an  amended 
petition  and  made  his  sister,  Ora  Stroud,  a  party  defendant.  It  was 
alleged  in  the  amended  petition  that  the  land  sued  for,  which  is  a  lot 
in  Hillsboro,  was  inherited  by  the  said  T.  M.  and  Ora  Stroud  from  their 
mother  when  they  were  minors;  that  their  father,  E.  B.  Stroud,  was  the 
legally  appointed  and  qualified  guardian  of  their  estates,  and  that  on 
February  26,  1885,  he,  as  such  guardian,  obtained  an  order  to  sell  the 
said  lot ;  that  on  February  20,  1890,  the  guardian  filed  a  report  showing 
a  sale  of  the  lot  to  H.  P.  Hawkins  for  the  sum  of  $4000  cash,  which  re- 
port was  duly  approved  eight  days  later;  that  in  fact  Hawkins  did  not 
pay  cash,  but  settled  for  the  lot  bought  by  deeding  to  the  guardian  cer- 
tabi  lands  and  turning  over  to  him  an  interest  in  a  mercantile  business; 
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that  there  was  no  necessity  for  said  sale ;  that  the  guardian  and  Hawkins 
acted  fraudulently  in  said  transaction  for  the  purpose  of  converting 
said  lot  to  their  own  private  benefit,  and  that  Hawkins  therefore  held 
the  lot  in  trust  for  the  real  owners,  the  said  T.  M.  and  Ora  Stroud,  and 
was  not  vested  with  the  equitable  title. 

The  pleas  of  the  defendants  need  not  be  noticed  further  than  to  say 
that  the  same  were  sufficient  to  raise  all  the  defenses  considerd  in  the 
trial.  The  case  was  tried  before  the  court  without  a  jury  and  judgment 
was  rendered  for  the  defendants.  The  trial  judge  filed  conclusions  of 
fact  which  are  supported  by  the  evidence  and  the  same  are  therefore 
adopted.    The  conclusions  are  here  inserted : 

"1.    I  find  that  Olivia  Stroud,  the  wife  of  E..B.  Stroud,  and  the 

mother  of  the  plaintiff,  died  about  May ,  1884.    That  at  the  time 

of  her  death  she  owned  the  east  half  of  lot  No.  2  in  block  No.  6  in  the 
city  of  HiUsboro,  described  in  plaintiff's  petition. 

"2.  I  find  that  Olivia  Stroud  left  surviving  her  two  children,  to  wit, 
T.  M.  Stroud,  plaintiff  herein,  and  Ora  Stroud,  a  daughter,  which  said 
two  children  inherited  the  whole  of  the  property  so  owned  by  the  said 
Olivia,  at  the  time  of  her  death. 

"3.    I  find  that  on  December  1, 1884,  by  an  order  of  the  County  Court 

of  Hill  County,  Texas,  E.  B.  Stroud  was  appointed  guardian  of  the 

estates  of  his  children,  Thomas  and  Ora  Stroud.    That  said  order  was 

.  entered  on  a  proper  application  that  was  made  by  the  &aid  E.  B.  Stroud, 

and  that  said  E.  B.  Stroud  dxQy  and  legally  qualified  as  such  guardian. 

"4.  I  find  that  on  the  26th  day  of  February,  1885,  the  County  Court 
of  Hill  County,  Texas,  by  its  order,  duly  entered,  directed  the  sale  of 
the  property  in  controversy,  so  owned  by  the  plaintiff,  T.  M.  Stroud,  and 
said  Ora  Stroud.  That  said  order  was  made  upon  a  proper  application ; 
it  recited  a  necessity  for  the  sale  and  was  in  due  and  le^  form. 

"5.  I  find  that  on  February  20,  1890,  the  guai:dian,  E.  B.  Stroud, 
filed  in  the  County  Court  of  Hill  County,  Texas,  a  report  of  the  sale,  in 
which  he  recites  that  he  had  sold  to  H.  P.  Hawkins  the  lot  in  contro- 
versy for  $4000  cash,  said  property  reported  to  have  been  sold  as  the 
property  of  the  wards,  Thomas  and  Ora  Stroud,  the  said  report  of  the 
sale  being  in  due  and  proper  form. 

"6.  I  find  that  on  February  28,  1890,  the  County  Court  of  Hill 
County,  Texas,  by  its  judgment,  duly  entered,  confirmed  and  approved 
the  sale  reported  to  have  been  made  to  the  said  Hawkins  and  directed 
the  guardian,  E.  B.  Stroud,  to  make  him,  the  said  Hawkins,  a  deed  to 
the  said  property. 

"7.  I  find  that  on  the  28th  day  of  February,  1890,  the  said  E.  B. 
Stroud,  as  guardian  of  the  minors,  T.  M.  and  Ora  Stroud,  did  make  to 
H.  P.  Hawkins  a  deed  conveying  to  him,  the  said  Hawkins,  the  land  in 
controversy,  this  deed  properly  describing  the  land  in  controversy;  also 
reciting  the  orders  of  the  probate  court  above  mentioned  and  showing 
that  the  same  was  made  in  compliance  with  said  order. 
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"8.  I  find  that  the  $4000  was  not  paid  in  actual  cash,  but  same  was 
paid  by  the  said  H.  P.  Hawkins  conveying  to  the  said  E.  B.  Stroud, 
as  guardian  of  the  minors,  certain  other  real  estate  situated  in  Hills- 
boro,  Texas,  and  also  by  turning  over  to  the  said  Stroud  an  interest 
owned  by  the  said  Hawkins  in  a  hardware  business  then  being  conducted 
in  the  city  of  Hillsboro.  At  the  time  the  transfer  was  made  the  hard- 
ware business  had  to  its  credit  in  a  bank  at  Hillsboro  the  sum  of 
$1212.42,  in  which  the  said  Hawkins  owned  a  little  more  than  one-third 
interest,  and  this  cash  went  to  the  said  Stroud  along  with  the  hardware 
business. 

"9.  I  find  as  a  matter  of  fact  that  the  said  property  so  conveyed  by 
said  Hawkins  to  the  said  minor  children  and  their  guardian,  was  equal 
in  value  to  the  consideration  named  in  the  deed  from  said  Stroud,  guard- 
ian, to  the  said  Hawkins,  and  was  equal  in  value  to  the  property  said 
Hawkins  received.  I  further  find  that  at  this  time  the  said  E.  B. 
Stroud  was  solvent  and  worth  above  his  liabilities  something  like  $25,000 
or  $30,000.  I  further  find  that  thereafterwards,  and  before  the  major- 
ity of  either  of  the  said  wards,  he,  the  said  E.  B.  Stroud,  guardian,  con- 
verted the  property  that  he  had  received  into  actual  cash,  and  that  he 
received  for  it  a  larger  amount  than  its  estimated  value  at  the  time  the 
trade  was  made. 

"10.  I  further  find  that  on  August  7,  1890,  the  guardian,  E.  B. 
Stroud,  filed  in  the  probate  court  an  account  showing  among  other 
things  that  he  had  received,  and  then  had  in  his  hands  as  coming  from 
the  sale  of  his  wards*  property,  a  part  of  which  was  the  property  in  con- 
troversy the  sum  of  $13,000;  his  account  showing  a  balance  due  his 
wards  amounting  to  $11,312.60.  From  this  account  the  following  is 
quoted :  TE  have  invested  $7650  in  purchasing  an  undivided  interest  of 
one-half  in  the  Hawkins  Hardware  Company  building  and  lot,  situated 
in  the  town  of  Hillsboro,  Texas,  and  taking  the  deed  in  the  minors' 
names  I  hereby  ask  the  court  to  ratify  the  same.  I  have  the  other  loaned 
out  at  12  per  cent  interest,  to  wit,  the  sum  of  $3762.62.*  This  report 
was  examined  and  approved  by  a  formal  order  of  the  court. 

"11.  I  find  that  this  suit  was  originally  brought  as  an  ordinary 
action  of  trespass  to  try  title  on  the  12th  day  of  March,  1898.  That 
the  plaintiffs  first  amended  petition,  on  which  the  case  was  tried,  was 
filed  January  25,  1899.  I  find  that  on  February  25,  1898,  the  plaintiff, 
T.  M.  Stroud,  instituted  a  suit  in  the  District  Court  of  Hill  County, 
Texas,  against  his  guardian  and  the  bondsmen  of  his  guardian,  wherein 
he  sought  to  recover  the  amount  that  he  claimed  was  owing  to  him  by 
his  guardian.  That  in  the  petition  filed  in  said  suit  on  said  bond  various 
acts  of  mismanagement  on  the  part  of  his  guardian  were  alleged,  among 
which  was  what  was  claimed  to  be  an  unlawful  disposition  and  squander- 
ing of  the  whole  of  the  property  owned  by  the  said  wards.  The  peti- 
tion averred  that  the  guardian  had  sold  all  of  the  property  belonging  to 
♦  the  estate,  when  in  fact  there  was  no  necessity  for  such  sale.  No  proof 
was  offered  as  to  whether  the  bondsmen  were  solvent  or  insolvent,  but 
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the  suit  is  still  pending  and  the  court  finds  that  it  is  presumed  that  the 
bondsmen  are  solvent. 

"12.  I  further  find  that  on  the  12th  day  of  November,  1896,  E.  B. 
Stroud  made  a  deed  of  trust  to  J.  D.  Warren,  trustee,  to  secure  certain 
creditors  of  the  said  Stroud,  conveying  to  him,  the  said  Warren,  in  trust, 
a  large  stock  of  goods,  wares,  and  merchandise,  furniture  and  fixtures, 
then  situated  in  Hillsboro,  as  well  also  as  sixty  shares  of  the  capital 
stock  of  the  Stroud-Gibson  Grocery  Company,  a  corporation;  that  the 
plaintiff  in  this  case  was  named  in  the  deed  of  trust  as  one  of  the  credit* 
ors  of  the  said  E.  B.  Stroud;  that  the  said  debt  admitted  to  be  owing 
by  the  said  Stroud  to  his  said  wards,  and  mentioned  in  said  deed  of 
trust,  grew  out  of  the  sales  that  the  guardian  had  made  of  the  property 
of  the  said  wards,  of  which  the  property  in  controversy  was  a  part;  that 
the  said  T.  M.  Stroud  formally  accepted  the  benefits  of  the  said  instru- 
ment in  writing:  that  the  said  trustees  afterwards  sold  said  property, 
and  the  said  T.  M.  Stroud  accepted  his  pro  rata  part  of  the  proceeds  of 
said  sale,  which  amounted  to  something  like  $150. 

"13,  The  court  finds  that  on  the  9th  day  of  March,  1896,  E.  B. 
Stroud  conveyed  to  plaintiff,  T.  M.  Stroud,  a  certain  lot  of  land  in  Hills- 
boro, Texas,  which  recited  the  following  as  a  consideration:  'That  in 
consideration  of  the  sum  of  $1200  to  me  in  hand  paid  by  T.  M.  Stroud, 
etc.,  being  a  part  of  what  I  am  due  said  T.  M.  Stroud  as  guardian ;'  that 
the  said  T.  M.  Stroud  accepted  said  deed  and  afterwards  sold  the  said 
lot  and  appropriated  the  same  to  his  own  use  and  benefit  I  find  that 
the  property  when  sold  to  Stroud,  that  is,  to  T.  M.  Stroud,  was  worth 
some  $1500,  against  which  there  was  a  lien  of  $700,  but  that  said  T.  M. 
Stroud,  when  he  sold  it,  only  realized  something  like  $300  or  $400  over 
and  above  the  lien  on  the  property. 

"14.  That  H.  P.  Hawkins  took  possession  of  the  property  in  contro- 
versy on  February  28,  1890 ;  that  he  has  been  in  peaceable  and  adverse 
possession  ever  since  said  time,  using  and  enjoying  the  same  and  paying 
all  taxes  thereon.  That  the  original  deed  made  to  him  by  Stroud,  as 
guardian,  was  duly  acknewledged  and  filed  for  record  immediatdy 
after  his  execution ;  that  his  possession  of  said  property  has  been  actual, 
notorious,  and  visible. 

"15.  The  court  finds  that  the  plaintiff  T.  M.  Stroud  attained  his 
majority  on  the  28th  day  of  February,  1894,  and  before  this  time  he 
had  been  fully  apprised  by  his  father  of  the  fact  of  the  sale  of  the  land 
in  controversy  to  Hawkins,  and  knew  the  terms  and  conditions  of  this 
sale. 

"16.  I  further  find  that  there  was  no  actual  fraud  intended  or  com- 
mitted in  the  sale  to  Hawkins  by  the  guardian,  E.  B.  Stroud ;  that  the 
said  Stroud  at  the  time  was  solvent  and  amply  able  to  answer  to  his 
wards  for  the  value  of  the  property,  and  elected*  to  consider  what  he 
got  from  Hawkins  as  money,  intending  at  the  time  to  answer  to  his 
said  wards  for  that  amount. 

"17.     I  further  find  that  the  bringing  of  the  suit  for  this  land  was 
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an  afterthought  on  the  part  of  plaintiff.  With  knowledge  of  the  facts 
the  plaintiff  accepted  his  father  as  a  creditor  on  account  of  the  dealings 
with  his  property.  He  received  various  sums  of  money  that  came,  at 
least  indirectly,  from  the  proceeds  of  the  property  that  was  by  Hawkins 
turned  over  to  the  guardian.  He  expressed  himself  as  satisfied  with 
his  father's  transactions  in  respect  to  the  matter.  As  long  as  his  father 
remained  solvent  he  made  no  question  as  to  the  legality  of  the  sale,  and 
it  was  long  after  his  father  had  failed  in  business  before  he  contemplated 
the  bringing  of  this  suit.  By  his  various  acts  and  doings  above  men- 
tioned and  recited  in  the  other  findings  herein  made,  the  said  plaintiff 
acquiesced  in  the  sale  that  had  been  made  to  Hawkins.'* 

This  is  not  an  action  to  set  aside  the  order  of  the  probate  court  con- 
firming the  sale  made  by  the  guardian  to  Hawkins,  and  the  order  of 
confirmation  can  not  be  questioned  in  this  suit,  but  is  entitled  to  absolute 
verity.  Whatever  questions  were  settled  by  the  order  of  confirmation 
can  not  be  reopened  now.  Crawford  v.  McDonald,  88  Texas,  636.  When 
the  report  of  sale  was  made,  the  court  had  authority  to  determine 
whether  the  guardian  was  empowered  to  sell,  and  whether  there  was  a 
present  necessity  for  the  sale.  These  questions  were  concluded  by  the 
..order  approving  the  report  of  sale.  The  statute  fixes  no  time  within 
which  the  sale  shall  be  made  after  the  granting  of  the  application 
therefor,  and  the  court  had  the  power  to  approve  the  sale  made  under 
the  application  granted  five  years  before,  without  requiring  a  new  ap- 
plication. Butler  V.  Stephens,  77  T^xas,  699.  When  the  court  approved 
the  sale  it  necessarily  recognized  as  valid  the  order  under  which  the 
guardian  acted.  The  fact  that  Hawkins  paid  for  the  lot  in-  property 
instead  of  in  cash  would  not  render  the  sale  void.  Perry  v.  Blakey,  23 
S.  W.  Rep.,  807.  When  the  report  of  sale  was  made  and  approved  the 
guardian  and  his  bondsmen  became  liable  to  the  wards  for  the  purchase 
money  of  the  property  sold,  and  the  title  to  the  property  passed  to  the 
purchaser.  Taffinder  v.  Merrell,  66  S.  W,  Eep.,  177.  The  order  of  the 
probate  court  confirming  the  sale  is  the  act  which  vests  title,  and  the 
purchaser  is  protected  thereby  while  the  order  stands  unreversed,  if  the 
probate  court  had  jurisdiction  to  enter  it.  Brown  v.  Christie,  27  Texas, 
77;  Corley  v.  Gall,  27  S.  W.  Rep.,  821;  Chapman  v.  Brite,  23  S.  W. 
Eep.,  514;  Heath  v.  Lane,  62  Texas,  691.  The  irregularities  attending 
the  sale  in  question,  while  they  may  have' been  such  that  the  probate 
<50urt  would  have  been  authorized  to  refuse  to  confirm  the  sale,  or  to 
set  it  aside  after  confirmation  were  not  such  as  to  render  the  sale  void. 
The  legal  title  to  the  lot  undoubtedly  passed  to,  Hawkins,  and  he  took 
the  equitable  title  also,  imless  there  was  such  fraud  in  the  transaction 
as  to  create  the  trust  set  up  by  appellant. 

The  trial  judge*s  findings  of  fact  upon  the  question  of  fraud  dis- 
poses of  the  trust  issue  against  the  appellant.  In  Fisher  v.  Wood,  66 
Texas,  205,  and  McCampbell  v.  Durst,  40  Southwestern  Reporter,  315, 
it  was  held  that  a  fraudulent  purchaser  would  not  be  protected  by  the 
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order  confirming  the  sale,  and  that  such  purchaser  held  the  property 
bought  in  trust  for  the  real  owner.  In  those  cases  the  pretended  pur- 
chasers were  interested  in  the  administration;  were  guilty  of  collusion 
and  fraud,  and  did  not  pay  the  purchase  price  of  the  property  sold. 
Such  is  not  the  case  here.  Hawkins  was  not  in  any  way  connected  with 
or  interested  in  the  estates  of  the  minors.  He  acted  in  good  faith  and 
paid  for  the  lot  in  property  equal  to  the  value  of  the  agreed  purchase 
price  and  which  was  accepted  by  the  guardian  in  lieu  of  the  cash.  The 
guardian  charged  himself  with  the  amount  for  which  the  lot  was  sold. 
He  intended  no  fraud  or  wrong,  and  was  solvent  and  abundantly  able 
to  account  to  the  minors  for  all  that  he  was  owing  them.  The  all^;ed 
devastavit  occurred  years  after  the  sale  to  Hawkins.  Appellant  con- 
tends that  the  facts  show  constructive  if  not  actual  fraud,  for  the  reason 
that  all  the  proceedings  leading  up  to  and  connected  with  the  sale  were 
not  strictly  regular,  and  that  Hawkins  was  bound  to  take  notice  of  the 
irregularities.  The  effect  of  this  contention  is  that  any  irregularity 
occurring  in  such  sales,  though  not  of  a  character  to  render  the  sale  void, 
would  nevertheless  amount  to  constructive  fraud,  and  the  purchaser, 
however  innocent  he  might  be  in  fact,  would  take  the  title  in  trust  for 
the  minors.  Of  course  such  contention  can  not  be  sustained,  as  it  would 
be  inequitable  and  would  preclude  all  business  dealings  with  such  prop- 
erty. Equity  will  declare  a  trust  in  these  cases  only  where  the  purchaser 
is  guilty  of  such  acts  as  amount  to  fraud,  and  as  appellant  has  failed  to 
establish  fraud,  he  has  shown  no  right  to  recover. 

But,  even  had  appellant  established  the  trust  set  up,  his  cause  of 
action  in  that  regard  was  barred  by  the  general  four  years  statute  of  lim- 
itations when  this  suit  was  brought.  He  seeks  to  avoid  the  application  of 
the  statute  to  his  case  by  invoking  the  rule  that  limitation  will  not  run 
in  favor  of  the  trustee  and  against  the  cestui  que  trust  until  the  trustee 
has  disavowed  the  trust  and  the  beiieficiary  has  notice  thereof.  The 
rule  propounded  is  sound,  but  the  facts  do  not  bring  this  case  within 
the  rule.  Appellant  reached  his  majority  and  was  made  aware  of  all  the 
facts  more  than  four  years  before  he  sued.  The  circumstances  attend- 
ing the  purchase  by  Hawkins  and  the  character  of  his  possession  showed 
conclusively  that  he  never  recognized  the  alleged  trust,  and  that  he 
claimed  and  held  as  owner  and  not  as  trustee.  As  appellant  knew  the 
facts,  the  statute  would  apply,  and  his  cause  of  action,  if  he  ever  had 
one,  is  barred. 

The  judgment  is  a£5rmed. 

Affirmed, 

Writ  of  error  refused. 
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A.  S.  Blythe  v.  Cbump  Bbos. 

Decided  February  15,  1002. 

!•— Chattel  Mortgafe  Uen— fiemoval  to  Another  State. 

Where  mortgaged  personalty  is  removed  to  another  State  with  the  consent 
of  the  mortgagee  his  hen  will  be  subordinate  to  one  acquired  there  without  no- 
tice actual  or  constructive  of  the  first. 

i. — Same— Lien  Not  Lost 

But  where  such  removal  was  without  the  knowledge  or  consent  of  the  mort- 
gagee, h|s  lien  was  not  lost  by  reason  of  his  failure  to  give  notice  of  it  in  the 
other  State  by  record  or  otherwise  where  there  was  not  sufficient  time  therefor 
before  the  sale  of  the  property  there  to  another. 

S.—^ame— Priority  of  Liene— Subsequent  Purchaser. 

Where,  after  the  second  mortgage,  made  in  Texas  to  secure  an  advance  of 
supplies,  the  mortgagor  carried  the  property  back  to  Arkansas  and  sold  it  to 
the  first  mortgagee  in  satisfaction  of  his  debt,  and  he  sold  it  to  defendant,  in 
an  action  to  foreclose  the  Texas  mortgage  in  which  defendant  intervened,  claim- 
ing  the  property,  the  rights  of  the  parties  depended  on  the  ouestion  of  priority 
as  between  the  two  mortgage  liens  and  upon  how  much  of  tne  consideration  of 
the  second  mortgage  was  advanced  before  actual  notice  was  had  of  the  first. 

4. — Same— Description  of  Property. 

A  description  of  the  mortgaged  property  as  "two  gray  mares^  was  sufficient, 
since  it  was  thereby  made  capable  of  identification.  ' 

Appeal  from  the  County  Court  of  Bowie.    Tried  below  before  Hon. 
A.  S.  Watlington. 

Smelser  &  Mahaffey,  for  appellant. 

H.  W.  Vaughan,  for  appellees. 

TEMPLETON,  Associate  Justice.— On  April  2,  1898,  W.  W. 
Shuptrine  sold  two  mares  to  Sam  Vandiver  for  $160.  The  sale  was  on 
credit,  and  Vandiver  executed  his  note  for  the  purchase  price  and  se- 
cured same  by  a  mortgage  on  the  mares.  The  transaction  took  place 
in  Miller  Coimty,  Arkansas,  where  the  mares  were  situated  and  where 
Shuptrine  and  Vandiver  resided.  The  mortgage  was  duly  registered 
in  said  State  and  county  on  January  16,  1899,  but  was  never  registered 
in  Texas.  In  the  latter  part  of  February,  1899,  Vandiver  came  to 
Bowie  County,  Texas,  looking  for  work.  He  brought  the  mares  with 
him,  with  the  knowledge  and  consent  of  Shuptrine.  He  applied  to 
Crump  Bros,  for  a  job,  and  on  March  4,  1899,  contracted  with  them  to 
make  and  haul  railroad  ties,  they  agreeing  to  furnish  him  with  supplies 
during  the  term  of  the  contract.  He  gave  a  mortgage  on  said  mares  to . 
secure  the  money  to  be  advanced  and  the  supplies  to  be  furnished,  and 
the  mortgage  was  promptly  registered  in  Bowie  County,  where  the  mares 
were  and  where  the  work  was  to  be  done.  Crump  Bros,  had  no  notice, 
at  that  time,  of  Shuptrine's  mortgage,  but  learned  of  the  same  soon 
afterwards.  Under  the  said  contract  Crump  Bros,  advanced  and  fur- 
nished to  Vandiver  money  and  supplies  to  the  amount  of  $358.29,  of 
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which  amount  the  sum  of  $161.54  was  advanced  after  Jnne  21,  1899. 
Vandiver  paid  on  said  account  the  sum  of  $140.36,  on  Jidy  21,  1899, 
and  $115  on  September  4,  1899,  leaving  a  balance  of  $102.91,  which  is 
Btill  ompaid.  Shuptrine^s  debt  not  having  been  paid,  he  brought  suit 
thereon  against  Vandiver,  in  Bowie  County,  Texas,  on  June  21,  1899. 
He  sought  a  foreclosure  of  his  mortgage  and  caused  a  writ  of  sequestra- 
tion to  be  issued  and  levied  on  the  said  mares.  Vandiver  replevied  the 
mares,  the  sureties  on  the  replevy  bond  being  procured  and  indemnified 
by  Crump  Bros.  The  suit  is  still  pending.  About  September  1,  1899, 
Vandiver  delivered  the  mares  to  Shuptrine  in  consideration  of  $20  cash 
and  a  credit  of  $160  on  the  debt  he  was  owing  to  Shuptrine.  The  mares 
were  immediately  taken  by  Shuptrine  to  Arkansas  without  the  knowl- 
edge or  consent  of  Crump  Bros.,  and  there  sold  to  A.  S.  Blythe  on  Sep- 
tember 9,  1899,  in  consideration  of  three  notes,  two  for  $50  each  and 
one  for  $60,  due  respectively  in  thirty,  sixty,  and  ninety  days.  The 
notes  were  negotiable  and  were  transferred  to  a  bank  and  have  been 
paid  to  the  bank  by  Blythe.  At  the  time  he  bought  the  mares,  Blythe 
did  not  know  of  the  mortgage  to  Crump  Bros.,  but  the  jury  found  he 
had  knowledge  of  sufl&cient  facts  to  put  him  upon  inquiry  as  to  the 
title  to  said  property,  which  would  have  led  to  a  discovery  on  his  part 
of  the  said  mortgage.  On  September  12,  1899,  Crump  Bros,  brought 
suit  in  a  justice  court  in  Bowie  County,  Texas,  against  Vandiver  on  the 
balance  owing  by  him  to  them.  The  suit  was  to  foreclose  the  mort- 
gage, and  they  caused  the  said  mares  to  be  seized  under  a  writ  of  se- 
questration. On  the  next  day  Blythe  filed  his  affidavit  and  claim  bond, 
asserting  title  to  the  mares,  which  were  thereupon  turned  over  to  him. 
Crump  Bros,  prosecuted  their  suit  against  Vandiver  to  judgment,  a 
foreclosure  of  tlieir  mortgage  being  secured.  They  also  recovered  judg- 
ment in  the  Justice  Court  against  Blythe  in  the  claim  case  and  he  ap- 
pealed to  the  County  Court.  A  trial  there  resulted  in  another  judg- 
ment for  Crump  Bros.,  and  Bl3rthe  has  appealed  to  this  court. 

The  appellant  insists  that  the  finding  of  the  jury  that  he  had  con- 
structive notice  of  the  Crump  Bros*,  mortgage  was  not  warranted  by 
the  evidence.  An  examination  of  the  statement  of  facts  shows  that  the 
evidence  upon  this  point  is  not  very  convincing.  However,  there  is 
evidence  tending  to  show  that  an  ordinarily  prudent  man  would  have 
been  excited  fo  inquiry,  and  it  is  not  improbable  that  such  inquiry,  when 
once  begun,  would  have  led  to  a  knowledge  of  such  facts  as  woidd  have 
prevented  a  reasonably  cautious  person  from  purchasing  the  mares  from 
Shuptrine,  But  even  if  Blythe  bought  without  notice,  it  does  not  fol- 
low that  he  would  be  entitled  to  recover.  The  lien  of  Crump  Bros,  was 
valid  and  binding  and  followed  the  mortgaged  property  into  Arkansas, 
the  property  having  been  removed  to  that  State  without  their  knowl- 
edge or  consent.  They  were  not  at  fault  in  failing  to  give  notice  of 
their  mortgage,  by  registration  or  otherwise,  to  citizens  of  that  State, 
as  they  did  not  have  time  to  do  so  after  the  removal  and  before  Blythe's 
purchase.    Blythe  having  bought  property  inctunbered  with  a  valid  lien, 
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and  the  lienholders  not  having  been  negligent  in  respect  to  giving  no- 
tice, took  title  subject  to  the  lien  even  though  he  may  have  been  an  in- 
nocent purchaser.  The  proposition  is  well  settled  by  authority.  Bank 
V.  Morris  (Mo.),  21  S.  W.  Rep.,  512;  Hemthall  v.  Burwell  (N.  C),  26 
Am.  St.  Rep.,  656;  Kanage  v.  Taylor  (Ohio),  70  Am.  Dec.,  62,  and  note 
to  case  last  cited. 

On  the  principle  stated,  Shuptrine's  lien  on  the  mares  was  not  lost 
when  Vandiver  brought  them  to  Texas,  and  Vandiver  held  the  same, 
after  the  removal  to  this  State,  subject  to  Shuptrine's  lien.  However, 
as  Shuptrine  consented  to  the  removal,  a  purchaser  or  incumbrancer 
here  for  value  and  without  notice  of  his  lien  would  be  entitled  to  be 
protected  against  it.  When  Crump  Bros,  took  their  mortgage  they  had 
no  notice  of  Shuptrine^s  lien,  and  in  so  far  as  they  were  incumbrancers 
for  value  before  they  received  such  notice,  their  mortgage  was  superior 
to  his.  The  case  does  not  appear  to  have  been  tried  on  this  issue  as  to 
the  superiority  of  liens,  and  we  are  unable  ix)  satisfactorily  determine 
from  the  record  whether  Crump  Bros.*  lien  to  secure  the  debt  sued  on 
was  superior  to  Shuptrine's  lien.  The  larger  part  of  Vandiver's  ac- 
count with  Crump  Bros,  appears  to  have  been  made  after  they  had  no- 
tice of  the  Shuptrine  mortgage,  and  it  is  not  clearly  shown  whether  it 
was  necessary  for  them  to  make  such  advancements  under  their  con- 
tract with  him  and  in  order  to  secure  that  part  of  the  accoxmt. already 
creiated.  Again,  it  will  be  remembered  that  Vandiver  had  made  certain 
payments  on  his  account  with  Crump  Bros,  and  it  is  not  shown  how 
the  payments  were  applied.  If  the  advancements  made  by  Crump  Bros, 
after  they  had  notice  of  Shuptrine^s  mortgage  were  not  necessary  to 
protect  them  against  a  breach  of  their  contract  with  Vandiver  or  to 
save  them  against  a  loss  of  prior  advancements,  they  could  not  be  held 
incumbrancers  for  value,  without  notice,  as  to  such  advancements. 
And  if  the  payments  made  were  applied  either  by  law  or  the  parties  to 
the  extinguishment  of  that  part  of  the  account  created  before  they  knew 
of  Shuptrine^s  mortgage,  their  lien  for  advancements  made  subsequent 
to  notice  could  be  held  superior  to  his  lien  only  in  the  event  it  was 
shown  that  they  were  compelled  to  make  such  advancements  to  protect 
themselves. 

We  think  that  the  decision  of  this  question,  that  is,  which  was  the 
superior  lien,  is  necessary  to  a  proper  disposition  of  this  case.  It  ap- 
pears that  the  mortgaged  property  was  of  value  less  than  the  debt  ow- 
ing by  Vandiver  to  Shuptrine.  By  the  sale  to  Shuptrine,  Vandiver  con- 
veyer to  him  whatever  rights  he  had  in  the  mares.  At  the  time  of  the 
sale  he  held  the  animals  subject  to  both  mortgages,  but  he  was  entitled 
to  possession,  and  could  dispose  of  the  property  to  the  first  mortgagee 
in  satisfaction*  of  the  debt  secured  by  the  mortgage,  if  the  sale  did  not 
have  the  effect  to  defeat  some  superior  right  of  the  second  mortgagee. 
If  Shuptrine^s  mortgage  was  superior  to  that  of  Crump  Bros,  and  his 
debt  more  thdn  sufficient  to  consume  the  property,  then  he  came  law- 
fully in  possession.    Being  legally  in  possession  .and  holding  a  prior 
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lien  for  an  amount  greater  than  the  value  of  the  properiy,  his  right  to 
the  property  was  superior  to  any  right  held  by  the  junior  mortgagee. 

Even  if  it  should  be  held  that  the  second  mortgagee  would  have  the 
right  to  pay  off  the  first  mortgage  and  then  enforce  his  own,  he  could 
not  disturb  the  first  mortgagee  lawfully  in  possession  of  property  of 
value  less  than  the  debt  secured  imtil  satisfaction  of  the  first  mortgage 
had  been  made  or  tendered.  Crump  Bros,  have  never  offered  to  pay 
the  debt  due  Shuptrine  in  any  contingency.  Therefore,  unless  tiiey 
can  show  that  the  mares  are  worth  more  than  Shuptrine's  debt,  or  that 
his  lien  is  inferior  to  theirs,  the  equity  of  the  case  is  against  them. 
Blythe,  by  his  purchase  from  Shuptrine,  acquired  the  title  of  his  vendor, 
and  could  assert  the  same  in  any  manner  Shuptrine  could  have  done, 
had  he  not  sold  the  animals  in  controversy. 

The  appellees  insist  that  the  Shuptrine  mortgage  was  void,  because 
the  property  mortgaged  was  not  described  therein  with  sufficient  cer- 
tain^ to  identify  the  same  from  other  like  property.  The  property  is 
described  as  two  gray  mares  sold  by  Shuptrine  to  Vandiver.  We  think 
that  the  description  given  is  sufficient,  when  aided  by  available  parol 
proof,  to  identify  the  particular  mares  intended  to  be  mortgaged. 
Crump  Bros,  appear  to  have  had  actual  notice  as  to  what  mares  were 
referred  to,  and  were  not,  therefore,  misled  by  the  description. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


C.  P.  Smith  v.  N.  A.  Cabboll. 

Decided  February  15,  1002. 

l.—JiiTiidictio]i— Justice  Court— ForedosiBg  Lien— Value  of  Property. 

A  judgment  of  a  justice  court  foreclosing  a  lien  on  property  exceeding  $200 
in  value  is  Toid  for  want  of  Jurisdiction  over  the  subject  matter. 

S. — Same— New  Trial— Notice— Judsment  Void. 

Since  the  statute  authorizes  the  granting  of  only  one  new  trial  in  the  jus- 
tice court,  and  that  upon  written  motion  and  notice  to  the  opposite  party,  a 
judgment  rendered  by  it  for  the  plaintiff,  after  a  second  grant  of  new  trial  to 
him,  without  written  motion  or  notice  to  the  defendant,  was  void. 

8.— Same— Void  Judsment- Injunction- Appeal. 

In  such  case  defendant  could  enjoin  the  enforcement  of  the  void  judgment* 
and  was  not  bound  to  appeal,  the  only  valid  judgment  in  the  case  being  one  in 
his  own  favor. 

Error  from  the  Comity  Court  of  Dallas.    Tried  below  before  Hon. 
Kenneth  Foree. 

E.  8.  Crawford,  B.  8  Baker,  and  W.  A.  Bhea,  Jr.,  for  plaintifF  in 
error. 

TEMPLETON,  Associate  Justice. — P.  E.  Eape  sued  C.  P.  Smith 
in  the  court  of  N.  A.  Carroll,  a  justice  of  the  peace,  on  a  debt  of  $170, 
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and  to  foreclose  a  mortgagie  lien  on  two  horses  and  a  lease  on  100  acres 
of  land.  The  mortgaged  property  was  then  of  the  value  of  $300,  and 
was  of  that  value  when  the  case  was  disposed  of  in  the  Justice  Court. 
A  trial  resulted  in  a  verdict  and  judgment  for  the  defendant.  On  mo- 
tion of  the  plaintiff  a  new  trial  was  granted.  The  second  trial  re- 
sulted as  did  the  first.  The  plaintiff  made  a  verbal  motion  for  another 
new  trial,  which  was  heard  and  granted  without  notice  to  the  defend- 
ant. The  justice  then  tried  the  case  a  third  time,  the  defendant  not 
being  present  or  represented  at  such  trial,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  the  recovery  of  the  debt  sued  on  and  for  the 
foreclosure  of  his  lien  on  all  of  the  mortgaged  properiy.  Process  waa 
issued  to  enforce  said  judgment  and  was  placed  in  the  hands  of  W.  N. 
Noles,  a  constable,  who  levied  on  the  aforesaid  property.  Smith  there- 
upon brought  this  suit  against  Bape,  Carroll,  and  Noles,  in  the  County 
Court,  to  enjoin  the  enforcement  of  said  judgment  on  the  ground  that 
the  same  was  void.  A  temporary  injunction  was  granted,  but  on  final 
hearing  it  was  dissolved  and  all  relief  denied.    Smith  has  appealed. 

In  Cotulla  V.  Gk)ggan,  77  Texas,  32,  it  was  held  that  a  justice  court 
had  no  jurisdiction  of  a  suit  to  foreclose  a  mortgage  lien  on  property  of 
the  vale  of  more  than  $200.  The  decision  in  that  case  was  followed  by 
this  court  in  Schwartz  v.  Frees,  31  Southwestern  Reporter,  214.  Under 
these  authorities,  the  Justice  Court  had  not  jurisdiction  of  the  suit  of 
Bape  against  Smith,  as  the  mortgage  sought  to  be  foreclosed  therein, 
covered  property  of  the  value  of  $300.  As  the  court  had  no  jurisdiction, 
of  the  case,  the  judgment  rendered  in  favor  of  Bape,  which  Smith  seeks 
to  enjoin  was  void.  A  want  of  jurisdiction  of  the  subject  matter  of  a 
suit  is  fatal  to  the  validity  of  the  judgment. 

The  judgment  was  void  on  another  ground.  Our  statutes  authorize 
a  justice  of  the  peace  to  grant  a  new  trial  only  upon  written  motion  and 
after  notice  to  the  opposite  party.  Bev.  Stats.  1895,  arts.  1652,  1654. 
It  is  further  provided  that  but  one  new  trial  shall  be  granted  to  either 
party.  Art.  1656.  In  Aycock  v.  Williams,  18  Texas,  393,  a  judgment 
was  rendered  in  favor  of  the  defendant  in  a  suit  pending  in  a  justice 
court.  The  justice  granted  the  plaintiff  a  new  trial  without  giving 
notice  of  the  application  to  the  defendant.  Subsequently  the  case  was 
tried  in  the  absence  of  the  defendant  and  judgment  was  rendered  in 
favor  of  the  plaintiff.  The  defendant  applied  for  certiorari.  The 
court  said :  ^^ After  the  rendition  of  final  judgment  by  the  justice,  his 
power  and  jurisdiction  over  the  cause  and  the  parties  ceased.  He  could 
only  reacquire  jurisdiction  to  re-examine  the  case  upon  application  for 
new  trial;  and  upon  this  application  notice  to  the  adverse  party  was 
necessary  to  give  jurisdiction  of  his  person.  Notice  was  not  given,  and 
the  court  subsequently  had  not  jurisdiction  to  grant  the  new  trial  or 
take  any  further  action  in  the  case.  The  only  notice  which  was  given 
was  after  the  new  trial  had  been  granted.  But  the  statute  requires 
notice  to  be  given  of  the  application.  The  judgment  having  been  ren* 
dered  when  the  justice  had  not  jurisdiction,  was  void.'' 
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The  judgment  of  which  Smith  eofbplaiiis  in  this  ease  was  void  and 
he  is  entitled  to  be  relieved  against  it.  The  question  is  whether  he 
should  have  appealed  or  whether  he  might  have  relief  by  injunction. 
In  Aycock  v.  Williams,  supra,  it  was  declared  to  be  clear  that  injunction 
would  lie  in  such  case.  We  believe  this  to  be  a  sound  proposition  of 
law. 

The  trial  court  doubtless  reached  the  opposite  conclusion  upon  the 
authority  of  Railway  v.  Ware,  74  Texas,  47.  We  think  that  case  can 
and  should  be  distinguished  from  the  one  at  bar.  In  that  case  Ware 
had  brought  numerous  suits  against  the  railway  company  in  the  jus- 
tice court  upon  different  causes  of  action,  some  involving  more  and 
some  less  than  $20.  He  obtained  judgment  in  all  the  cases,  and  the 
railway  company  applied  for  an  injunction  against  them  all  on  the 
ground  that  the  same  were  rendered  without  legal  citation.  It  was 
held  that  the  citations  were  defective  and  the  judgments  void,  but  that 
the  applicant  was  entitled  to  injunction  only  as  to  the  cases  involving 
less  than  $20,  and  that  it  should  have  appealed  in  the  other  cases.  It 
may  be  conceded  that  in  such  case  the  remedy  by  appeal  offered  efficient 
relief.  Had  appeals  been  prosecuted  the  judgments  complained  of 
would  have  been  superseded,  and  in  the  county  court  the  railway  com- 
pany could  have  had  the  cases  tried  on  their  merits,  and  this  was  all 
which  it  had  a  right  to  demand.  In  this  case  the  situation  of  the  par- 
ties was  altogether  different.  The  justice  had  not  jurisdiction  of  Bape's 
suit  against  Smith,  and  presumably  the  judgments  against  him  were 
based  on  that  groimd.  The  attempt  of  the  justice  to  grant  a  second 
new  trial  was  illegal  and  void,  and  the  second  judgment  was  not  af- 
fected by  such  action.  That  judgment  was  and  is  valid  and  binding, 
and  all  matters,  of  which  the  court  had  jurisdiction,  which  were  there 
considered  and  determined  were  finally  concluded.  Smith  was  entitled 
to  rely  and  insist  upon  the  said  judgment  as  being  conclusive  upon  all 
questions  which  the  Justice  Court  had  authority  to  settle  in  that  suit, 
it  not  having  been  appealed  from  by  Bape,  and  was  not  bound  to  appeal 
from  the  void  judgment  against  him,  and  by  such  appeal  reopen  the 
issues  which  had  been  adjudicated.  Suppose  Smith  had  appealed.  The 
transcript  from  the  Justice  Court  woxQd  have  shown  that  the  only 
valid  final  judgment  rendered  in  that  court  was  in  favor  of  Smith,  the 
appellant.  Would  the  County  Court  have  dismissed  the  appeal  on  the 
groimd  that  Bape,  and  not  Smith,  was  the  proper  party  to  appeal  ?  If 
so,  Smith  could  not  be  required  to  appeal.  Suppose  the  County  Court 
had  taken  jurisdiction  of  tiie  case.  What  issues  could  have. been  tried? 
Would  the  court  have  determined  that  the  justice  had  «rred  in  attempt- 
ing to  set  aside  the  judgment  in  favor  of  Smith  and  in  rendering  judg- 
ment in  favor  of  Bape,  and  entered  decree  to  that  effect?  This  could 
not  be  done,  as  trials  in  the  county  court  on  appeals  from  the  justice 
courts  must  be  de  novo,  and  the  county  court  has  no  power  to  revise 
the  rulings  of  the  justice.  Suppose  then  that  ihe  County  Court  had 
tried  the  case  on  its  merits.    The  first  question  to  be  determined  would 
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have  been  whether  the  Justice  Court  had  jurisdiction  of  the  cause  of 
action  sued  on.  That  very  question  had  been  settled  by  the  second 
judgment  in  the  Justice  Court  in  Smithes  favor  and  that  judgment  was 
still  valid  and  bindings  unless  superseded  by  Smith's  appeal.  Mani- 
festly^ Smith  ought  not  to  be  bound  to  appeal  and  thereby  vacate  a 
judgment  in  his  favor.  If  the  appeal  would  not  have  had  the  effect 
to  supersede  Smith's  judgment,  then  the  County  Court  would  be  retry- 
ing an  issue  which  had  been  finally  adjudicated  and  from  which  there 
was  no  appeal.  We  do  not  mean  to  lay  down  the  proper  rule  of  practice 
in  such  cases.  The  argument  is  made  to  show  that  the  remedy  by  ap- 
peal was  doubtful,  imcertain,  and  complicated.  The  mere  fact  that  a 
possible  remedy  at  law  exists  will  not  prevent  a  resort  to  equity.  In 
Sumner  v.  Crawford,  91  Texas,  129,  it  is  said:  "In  courts  adminis- 
tering both  law  and  equity,  like  ours,  thd  rules  denying  an  injunction 
when  there  is  a  remedy  at  law,  should  not  be  applied  as  rigidly  as  at 
common  law,  where  the  issuance  of  the  writ  in  equity  was,  to  a  certain 
extent,  an  invasion  of  the  jurisdiction  of  another  tribunal.''  And  it 
was  intimated  in  that  case  that  article  2989,  Bevised  Statutes,  author- 
izes an  injunction,  though  the  legal  remedies  available  should  be  held 
adequate  within  the  rule  denying  an  injimction  in  such  case  at  common 
law.  It  is  declared  that  the  writ  may  issue  when  it  appears  (1)  that 
the  applicant  is  entitled  to  the  relief  demanded;  and  (2)  that  in  order 
to  give  such  relief,  the  restraint  of  some  act  is  necessary.  This  case 
comes  literally  within  the  terms  of  this  declaration.  Smith  was  in 
legal  possession  of  the  property  the  constable  was  ordered  to  seize,  and 
was  entitled,  at  least  as  against  the  writ  he  complains  of,  to  hold  the 
property  undisturbed.  It  was  necessary  to  restrain  the  constable  and 
the  parties  controlling  the  writ,  in  order  to  relieve  Smith  against  the 
threatened  invasion  of  his  rights.  It  may  be  that  he  could  have  secured 
such  relief  by  an  appeal.  But  we  have  seen  that  the  legal  remedy,  if  one 
existed  at  all,  was  doubtful  and  the  proper  practice  imcertain,  and  that 
a  resort  thereto  involved,  possibly,  a  surrender  of  Smith's  rights  under 
a  valid  judgment,  'the  remedy  in  equity  was  direct,  simple,  and  efiS- 
cient.  We  do  not  believe  that  the  remedy  by  appeal,  even  if  appeal 
would  lie  in  such  case,  was  plain,  adequate  and  efficient  under  the  set- 
tled rules  which  prevail  in  this  State,  and  our  conclusion  is  that  the 
trial  court  erred  in  refusing  the  relief  sought. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment  will 
be  here  rendered  granting  to  the  plaintiff  in  error  the  injunction  ap- 
plied for. 

Reversed  and  rendered. 
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National  Bank  of  Cleburne  v.  J.  B.  Gabpeb  et  al. 

Decided  February  15,  1002. 

1.— Note— Defense— Fraudulent  Representation*— Bank  Officers. 

Where  the  president  of  a  bank  was  one  of  the  sureties  on  a  raUway  eon- 
tractor's  bond,  and  in  order  to  raise  the  money  to  relieve  that  liability  induced 
his  cosurety  to  execute  a  note  to  the  bank  by  representing  that  it  would  be  a 
mere  matter  of  form  and  for  the  purpose  of  satisfying  the  bank  examiner,  as 
he  had  a  contract  with  the  railway  company  by  virtue  of  which  the  money 
would  be  paid,  the  bank,  having  no  knowledge  of  such  representations,  was 
not  bound  thereby,  and  could  hold  the  cosurety  liable  on  the  note  so  executed, 
and  upon  which  it  had  advanced  money. 

S.— Same — Note  in  Renewal— Knowledge  of  Fraud. 

Where  a  party  executes  a  note  in  renewal  of  another  note  claimed  by  the 
holder  to  be  valid,  but  which  such  maker  knows  to  be  fraudulent  or  without  con- 
sideration, the  giving  of  the  new  note  will  operate  to  purge  the  transaction  ai 
fraud  and  as  a  waiver  of  the  want  of  consideration. 

3.— Appeal— Time  of  Perfecting— Cross-Appeal. 

Where  the  plaintiff  duly  appealed  from  a  judgment  against  it  rendered  at 
a  term  of  court  which  lasted  more  than  eight  weeks,  and  a  defendant  who  had 
been  denied  relief  on  his  cross-bill  against  a  codefendant  filed  no  motion  for 
new  trial  and  gave  no  notice  of  appeal,  but  more  than  forty  days  after  the 
judgment  filed  an  appeal  bond,  there  was  no  appeal  perfected  by  him  within 
the  statutory  twenty  days,  and  he  could  not  assign  error  against  lus  codefend- 
ant.   Rev.  Stats.,  art.  1387. 

Appeal  from  the  County  Covrt  of  Johnson.  Tried  below  before  Hon. 
O.  T.  Plummer,  Special  Judge. 

D.  W.  Odell  and  L.  B.  Davis,  for  appellant. 

Crane  dk  Oreer,  8.  C.  Padelford,  and  Henry,  Brown  <6  Pattan,  for  ap- 
pellee. 

BAINEY,  Chief  Justice. — ^Appellant  sued  I.  B.  Carper  to  recover 
i  a  note  for  $716.66  with  interest  and  attomejr's  fees,  executed  and  de- 
livered to  it  by  said  Carper  on  September  13, 1899.  On  March  26, 1900, 
Carper  filed  his  answer  and  cross-bill  making  S.  E.  Moss  a  party,  and 
asked  a  recovery  against  him  in  the  event  appellant  recovered  against  him. 
Carper.  The  allegations  were  substantially  that  about  May^  1898,  Evans 
&  Hoehour  entered  into  a  contract  with  the  Oulf,  Colorado  &  Santa  Fe 
Railway  Company  to  erect,  for  a  certain  stipulated  price,  certain  machine 
shops,  buildings,  etc.,  to  be  erected  at  Cleburne,  setting  out  fully  the 
amount  to  be  paid  and  the  time  and  manner  of  paying  same,  and  to  se- 
cure the  faithful  performance  of  said  contract,  executed  and  delivered 
a  bond  to  the  railway  company,  giving  the  appellee.  Carper,  and  defend- 
ant, Moss,  and  one  Caps  and  James  as  securities  on  said  bond.  That 
under  the  contract  said  Evans  &  Hoshour  commenced  the  erection  of 
said  shops. 

That  the  said  S.  E.  Moss  at  the  time  was  president  and  acting  business 
manager  of  the  appellant,  and  that  the  said  Evans  &  Hoshour  kept  their 
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bank  ccount  with  appellant  and  transacted  all  their  financial  biiBinees 
with  the  said  bank.  That  said  Mobb  was  acquainted  with  the  financial 
condition  of  said  Evans  &  Hoshour.  That  on  or  about  the  11th  day  of 
October,  1898,  the  said  S.  E.  Moss,  acting  for  himself  and  for  the  ap- 
pellant herein,  entered  into  a  contract  with  said  railway  company  and 
the  said  Evans  &  Hoshour,  without  the  knowledge  or  consent  of  the  said 
appellee  and  the  said  James  and  Caps,  by  which  the  said  Evans  &  Hos- 
hour transferred  to  the  said  Moss,  for  the  benefit  of  himself  and  bank, 
all  sums  of  money  which  were  then  due  to  the  said  Evans  &  Hoshour 
by  the  said  railway  company  on  account  of  the  building  of  said  shops, 
or  which  might  become  due  thereafter,  which  contract  was  ratified  and 
joined  in  by  the  said  railway  company. 

That  said  contract  and  agreement  was  in  violation  of  the  appellee^s 
and  James'  and  Caps'  rights  as  sureties  on  said  bond  and  had  the  effect 
of  releasing  them  on  same.  That  afterwards  the  following  sums  of 
money  were  paid  to  said  Moss  and  said  bank  by  the  said  railway  company 
under  said  agreement,  to  wit :  October  17, 1898,  $2250 ;  October  27, 1898, 
$2250 ;  November  7, 1898,  $2280 ;  November  25, 1898,  $2250 ;  November 
25, 1898,  $2250.  That  in  addition  to  the  amounts  so  paid,  the  said  Evans 
&  Hoshour  were  largely  indebted  to  the  said  S.  E.  Moss  and  the  said 
national  bank  in,  to  wit,  about  the  sum  of  $10,000,  and  that  by  virtue 
of  the  said  contract  said  amounts  became  due  to  the  said  S.  E.  Moss  and 
the  plaintiff,  as  above  stated,  and  that  the  said  Moss  held  said  contract 
for  his  own  protection  and  for  the  protection  of  the  plaintiff  herein. 

That  there  were  large  sums  of  money  still  due  and  to  become  due  to 
the  said  Evans  &  Hoshour  by  the  said  railway  company  under  said  con- 
tract which  woidd  be  paid  upon  completion  of  the  shops. 

That  about  the  23d  day  of  November,  1898,  the  said  Evans  &  Hoshour 
abandoned  the  work  under  the  contract  made  by  them  with  the  said 
railway  company,  and  that  the  said  Moss  as  acting  manager  of  the  bank 
was  familiar  with  the  transactions  and  dealings  of  the  plaintiff  and  the 
said  Evans  &  Hoshour,  and  with  the  transactions  and  dealings  and  state 
of  accounts  between  the  said  Evans  ft  Hoshour  and  said  railway  com- 
pany, and  took  an  active  part  and  interest  in  and  about  said  matters,  and 
this  defendant  and  Gaps  and  James,  sureties  on  said  Evans  &  Hoshour's 
bond,  relied  upon  and  trusted  said  Moss  to  protect  their  interest  in  the 
matter.  That  he  represented  to  them  that  he  was  their  friend  and  was 
going  to  stand  to  them,  as  they  were  neighbors,  etc. 

That  on  or  about  the  23d  of  November,  1898,  the  said  Moss,  acting 
as  the  president  and  manager  of  the  plaintiff  herein,  stated  to  this  de- 
fendant and  James  and  Caps,  the  sureties  on  the  Evans  ft  Hoshour  bond, 
that  Evans  &  Hoshour  had  abandoned  the  contract  between  them  and  the 
railway  company,  and  that  it  would  take  $3800  to  finish  and  carry  out 
the  contract,  and  that  he  thought  Evans  &  Hoshour's  bondsmen  ought  to 
make  a  note  to  the  bank  for  $4000  to  be  used  to  complete  the  contract. 

That  this  defendant,  I.  B.  Carper,  replied  that  he  had  risked  all  that 
he  intended  to  for  Evans  &  Hoshour;  that  said  Moss  then  represented  to 


336  28  Texas  Civil  Appeals  Beports.       [Sth  District, 

the  sureties  that  if  they  signed  the  note  for  $4000  they  would  not  have 
a  cent  to  pay;  that  he  (Moss)  then  had  a  contract  with  the  railway  com- 
pany, and  that  the  parties  would  not  have  a  cent  to  pay ;  that  the  bank 
had  loaned  Evans  &  Hoshour  all  the  money  they  could  afford  to,  and  that 
the  bank  simply  wanted  the  sureties  to  sign  tiie  note  to  show  the  bank 
examiner  to  keep  in  unison  with  the  banking  law;  that  the  signing  the 
note  was  a  mere  matter  of  form;  that  the  plaintiff  had  loaned  Evans  & 
Hoshour  all  the  money  they  could  under  the  national  banking  law,  and 
that  if  the  bank  should  go  on  and  should  loan.  ^ vans  &  Hoshour  any 
more  money  that  the  bank  examiner  would  come  here  and  **give  them 
hell  for  it  '/*  that  under  the  contract  he  had  made  with  the  railroad  com- 
pany they  would  be  protected;  and  that  the  first  money  paid  in  under 
same  would  be  paid  on  said  note,  and  that  the  money  received  on  the 
$4000  note  would  only  be  paid  out  on  bills  0  KM  by  Leonard  and  Wil- 
liam James;  that,  relying  upon  said  representations  and  statements  of 
said  Moss,  this  appellee  and  the  said  Moss  and  Caps  and  James,  as  sure- 
ties for  Evans  &  Hoshour,  executed  a  demand  note  for  $4000,  payable 
to  the  plaintiff  herein,  due  one  day  after  date ;  that  said  note  was  signed 
by  all  the  sureties  in  reliance  upon  the  representations  and  statements 
as  above  set  out. 

That  no  money  was  ever  paid  on  said  note  except  about  the  sum  of 
$2200,  and  that  the  bank  and  Moss  had  received  sufficient  money  from 
the  railway  company  upon  the  contract  made  between  Evans  &  Hoshour 
and  said  railway  company  to  fully  pay  off  and  discharge  any  sum  of 
money  paid  out  by  the  said  bank  on  tiie  said  $4000  note  if  the  same  had 
been  applied  as  it  should  have  been. 

That  by  reason  of  the  contract  of  October  11,  1898,  entered  into  be- 
tween the  said  railway  company  and  the  said  Evans  &  Hoshour  and  said 
S.  E.  Moss  on  account  of  plaintiff  herein,  the  sureties  on  Evans  &  Hos- 
hour's  bond  had  in  fact  been  discharged  at  the  time  said  $4000  note  was 
executed.  That  said  $4000  note  was  wholly  without  consideration  as 
to  this  defendant.  That  the  note  here  sued  on  was  given  in  lieu  of  and 
in  renewal  of  this  defendants  part  of  said  $4000  note  and  for  no  other 
consideration ;  that  at  the  time  he  signed  the  notes  sued  on  in  this  case 
he  was  under  the  impression  and  belief  that  he  was  still  liable  on  the 
bond  of  Evans  &  Hoshour,  and  that  by  signing  the  same  he  would  be 
relieved  from  any  danger  or  attempt  to  hold  him  liable  on  said  bond; 
that  when  he  signed  the  same  he  had  no  notice  or  knowledge  of  the  facts 
as  set  out  above,  and  particularly  of  the  fact  of  the  execution  of  the 
agreement  of  October  11,  1898,  between  said  Evans  &  Hoshour  and  said 
Moss  and  sail  railway  company,  as  above  set  out. 

That  said  agreement  was  concealed  from  him  by  said  Moss,  and  while 
this  defendant  was  ignorant  of  the  same,  was  induced  to  sign  the  note 
sued  on  in  this  case  in  renewal  of  said  $4000  note  as  a  protection  against 
his  supposed  liability  on  said  bond,  the  defendant  being  induced  to  be- 
lieve tiiat  the. execution  of  the  note  sued  on  would  relieve  him  of  any 
further  liability,  whereas  in  truth  and  in  fact  he  was  not  liable  on  said 
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bond,  which  fact  was  concealed  from  him  by  said  Moss  and  plaintiff 
herein. 

And  further,  that  at  the  time  of  the  execution  of  the  $4000  note  he 
was  induced  to  sign  the  same  under  a  mistake  and  a  misconception  of 
the  facts  which  formed  the  consideration  of  the  note,  which  facts  were 
well  known  to  plaintiff  and  were  wrongfully  and  fraudulently  concealed 
from  this  defendant,  in  this,  the  terms  and  stipulations  of  the  contract 
between  the  said  railway  company  and  Evans  &  Hoshour  had  been 
changed  by  the  contract  of  October  11,  1898,  without  the  knowledge  or 
consent  of  this  defendant. 

That  at  the  time  the  note  here  sued  on  was  executed  the  defendant 
was  still  ignorant  and  uninformed  as  to  the  conditions  and  considera- 
tions and  matfers  and  things  surroimding  and  including  and  forming 
the  considerations  of  the  said  $4000  note;  that  at  the  time  the  note  sued 
on  was  executed  he  was  still  ignorant  and  uninformed  of  the  fact  that 
the  said  Moss  held  the  contract  and  agreement  of  October  11,  1898, 
whereby  the  said  Moss  and  the  plaintiff  held  the  legal  and  equitable 
contract  for  the  whole  of  the  contract  price  for  the  building  of  the  said 
shops. 

That  as  a  further  inducement  for  the  signing  of  the  note  here  sued 
on,  and  knowing  that  the  defendant  was  uninformed  as  to  the  facts 
above  set  out,  and  in  continuation  of  the  scheme  and  unfair  advantage 
taken  to  secure  the  execution  of  the  $4000  note,  the  said  Moss  repre- 
sented to  the  defendant  that  the  making  of  the  note  sued  on  would  close 
up  the  whole  matter,  and  that  the  railway  company  woidd  not  further 
attempt  to  hold  them  responsible  on  the  said  bond,  and  that  it  would 
end  the  whole  matter;  and  that,  but  for  the  representations  and  agree- 
ments of  said  Moss  and  his  ignorance  of  the  terms  and  state  of  facts, 
he  would  not  have  signed  the  note  sued  on. 

That  said  statements  were  untrue  and  made  to  induce  the  defendant 
to  sign  said  note;  that  said  representations  were  made  by  both  said 
Moss  and  Mr.  W.  P.  Ramsey,  as  agents  for  plaintiff,  to  induce  the  de- 
fendant to  sign  the  said  note,  and  defendant,  relying  upon  same,  did 
sign  it,  and  since  the  signing  of  the  same  he  has  been  sued  upon  the 
bond. 

On  March  25,  1901,  plaintiff  filed  a  supplemental  petition  in  answer 
to  Carper's  cross  bill,  and  after  general  demurrer  and  special  excep- 
tion and  general  denial,  the  plaintiff  denied  the  special  pleas  that  Moss 
had  the  right  to  bind  the  bank  by  his  representations  and  statements 
to  the  defendant,  and  that  the  same  was  beyond  the  scope  of  his  author- 
ity as  president  and  representative  of  plaintiff,  and  that  his  representa- 
tions were  made  in  his  individual  capacity,  and  not  as  president  and 
representative  of  plaintiff;  that  at  the  time  of  the  execution  of  the  note 
sued  on  Moss  was  not  in  any  manner  representing  the  plaintiff,  but  was 
representing  himself;  that  W.  F.  Ramsey  was  representing  plaintiff, 
and  that  Moss,  Caps,  and  James  were  representing  themselves;  and  that 
Vol.  28  civn— 22. 
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as  a  matter  of  convenience  to  the  sureties  on  the  $4000  note  the  amount 
due  by  each  was  ascertained,  an<l  it  was  understood  that  each  was  to 
assume  his  part  of  the  $4000  note  and  pay  his  share  of  the  $4000.  Both 
the  cross-bill  and  the  supplemental  petition  were  sworn  to. 

Moss  answered  Carper's  cross  bill,  and  interposed  a  general  demurrer, 
which  was  sustained  by  the  court.  Carper  refused  to  amend,  and  judg- 
ment was  rendered  against  him  on  the  demurrer.  On  a  trial  between 
the  bank  and  Carper  before  a  jury,  judgment  was  rendered  for*  Carper, 
from  which  the  bank  appealed. 

The  evidence  shows  that  Moss,  Carper,  James,  and  Caps  were  the 
sureties  on  the  bond  of  Evans  &  Hoshour  for  the  faithful  performance 
of  their  contract  with  the  railway  company  to  build  machine  shops,  etc., 
for  the  sum  of  $62,000 ;  that  Evans  &  Hoshour  transferred  to  Moss  for 
the  benefit  of  himself  and  the  bank  all  sums  of  money  that  were  due  or 
might  become  due  and  owing  to  them  by  the  railway  company  by  virtue 
of  said  contract;  that  on  or  about  November  23,  1898,  Evans  &  Hos- 
hour, being  financially  embarrassed,  were  unable  to  carry  out  their  con- 
tract and  were  contemplating  abandoning  the  work.  Moss,  then  the 
president  of  the  bank,  had  a  conference  with  Carper,  James,  and  Caps, 
in  which  Moss  told  them  that  they,  including  himself,  ought  to  make  a 
note  for  $4000,  as  it  would  take  about  that  much  to  finish  the  work 
and  carry  out  the  contract  for  which  they  were  sureties.  Carper  re- 
plied that  he  had  risked  all  that  he  intended  to  for  Evans  &  Hoshour. 
Moss  then  stated  that  if  the  note  was  executed  they  would  not  have  a 
cent  to  pay.  That  he  had  a  contract  with  the  railway  company  that 
would  protect  them;  that  the  bank  had  loaned  Evans  &  Hoshour  all  the 
money  it  could  afford  to,  and  that  the  bank  simply  wanted  the  sureties 
to  sign  the  note  to  show  the  bank  examiner  to  keep  in  unison  with  the 
banking  laws,  etc.,  and  that  the  first  money  paid  in  under  the  contract 
he  held  should  be  applied  to  the  payment  of  the  note.  Whereupon  a 
note  for  $4000  was  executed  by  Moss,  Carper,  James  and  Caps,  payable 
one  day  after  date  to  the  bank ;  and  it  was  further  understood  that  the 
money  arising  therefrom  should  only  be  applied  to  the  payment  of  bilk 
0  K^d  by  James  and  one  Leonard.  The  note  was  executed  on  the  faith 
of  said  representations. 

Subsequently  the  $4000  note  was  placed  by  the  bank  in  the  hands  of 
W.  F.  Ramsey,  an  attorney,  for  collection.  On  September  13,  1899, 
the  date  of  the  execution  of  the  note  in  suit,  Ramsey  called  on  the 
parties  for  settlement  thereof.  James,  Carper,  and  Caps  went  to  his 
office.  Considerable  conversation  was  had.  Carper  stating  the  conver- 
sation had  with  Moss  when  the  $4000  note  was  executed,  and  objecting 
to  paying  the  notes.  Ramsey  stated  he  knew  nothing  of  that  matter; 
that  he  had  the  note  and  would  like  to  collect  the  money.  Moss  was 
phoned  and  went  over.  When  there  Carper  mentioned  the  former 
statements  made  by  Moss,  which  Moss  at  first  denied,  but  afterwards 
admitted.    Carper  then  asked  Moss  about  the  contract  he  had  with  the 
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railway  company  for  their  protection,  and  Moss  replied  that  it  *Tiad 
gone  to  hell/'  He  also  said  that  he  did  not  believe  there  would  be  any 
suit  on  the  bond.  Ramsey  stated  that  he  was  inclined  to  believe  what 
Moss  said  about  there  being  suits  brought  on  the  bond,  and  if  there 
was,  he  would  go  to  Galveston,  if  they  needed  his  services,  and  do  what 
he  could  for  them.  The  bills  that  had  been  0  K'd  and  the  amounts 
paid  thereon  were  gone  over,  and  the  whole  matter  was  discussed,  and 
it  was  finally  agreed  among  them  that  they  would  each  settle  his  pro- 
portionate part  of  the  $4000  note.  Carper  paying  a  small  amount  of 
cash  on  his  one-fourth  and  executing  the  note  in  suit  for  the  remainder. 
Carper  knew  nothing  of  the  nature  of  any  contract  held  by  Moss  with 
the  railway  company.  Suit  has  been  brought  on  the  bond,  but  so  far 
as  the  evidence  shows  the  sureties  have  had  nothing  to  pay  thereon. 
Soon  after  the  $4000  note  was  executed  Evans  &  Hoshour  threw  up  the 
job  and  it  was  completed  by  the  railway  company. 

Numerous  errors  are  assigned  for  which  a  reversal  of  the  judgment 
is  sought,  but  we  deem  it  unnecessary  to  discuss  them  seriatim,  as  the 
evidence,  in  our  opinion,  fails  to  show  a  valid  defense  on  the  part  of 
Carper. 

When  the  $4000  note  was  executed  it  was  the  result  of  a  conference 
between  Moss,  James,  Carper,  and  Capps,  all  of  whom  were  sureties  on 
Evans  &  Hoshour's  bond  for  the  erection  of  the  machine  shops,  etc.,  for 
the  railway  company.  Evans  &  Hoshour  were  unable,  without  further 
help,  to  comply  with  the  contract,  and  in  the  event  of  their  failure  the 
sureties  were  liable  to  be  mulcted  in  damages  therefor.  In  this  confer- 
ence can  it  be  said  that  Moss,  though  president  of  the  bank,  was  acting 
for  the  bank  in  the  transaction  so  as  to  make  the  bank  liable  for  aSiy 
representations  he  may  have  made  in  relation  thereto?  We  think  not. 
The  note  was  not  executed  to  secure  ihe  bank  for  moneys  it  had  at  that 
time  expended,  but  was  for  money  to  be  thereafter  advanced.  Moss  was 
equally  interested  with  the  other  sureties  in  guarding  against  liability 
on  the  bond,  and  they  were  endeavoring  lo  prevent  liability  on  the  said 
bond.  Moss,  it  is  true,  told  them  that  he  had  a  contract  with  the  rail- 
road by  which  they  would  be  protected  and  have  nothing  to  pay,  but  the 
bank,  under  the  circumstances,  should  not  be  held  responsible  for  that. 
They  doubtless  relied  on  this  statement,  for  the  statement  as  to  the 
bank  examiner  was  that  the  bank  had  loaned  all  the  money  to  Evans  & 
Hoshour  it  could  under  the  banking  laws  of  the  United  States,  That 
if  they  didn't  make  this  note,  and  the  bank  examiner  came  along  and 
found  the  bank  had  been  advancing  money  that  way,  he  would  give  him 
*Tiell,''  or  something  like  that.  This  last  it  seems  could  only  be  con- 
strued as  to  what  might  happen  in  the  event  the  banking  law  was  vio- 
lated, and  not  that  the  bank  would  not  hold  them  liable  on  the  notes. 
It  seems  that  they  relied  on  the  statement  that  they  would  be  protected 
by  the  contract  that  Moss  claimed  to  have  with  the  railway  company. 
In  any  event  they  should  not  have  relied  on  these  statements  as  binding 
on  the  bank,  for  Moss  was  acting  for  the  common  interest  of  himself 
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and  the  other  sureties.  Moss  was  one  of  the  makers  of  the  note,  and 
the  bank,  having  parted  with  value,  is  not  chargeable  with  notiGe  of 
Moss'  statements  as  to  its  being  a  matter  of  form,  that  they  would  not 
have  to  pay  it,  etc.,  and  such  would  constitute  no  defense  to  an  action 
on  the  note.  Bank  v.  Foote,  42  Pac.  Rep.,  205 ;  Bank  v.  Seymour,  73 
N.  W.  Rep.,  724;  Mead  v.  Pettigrew,  78  N.  W.  Rep.,  945;  Kennedy  v. 
Bank,  7  Neb.,  59 ;  Allen  v.  Bank,  14  Am.  St.  Rep.,  829. 

It  it  were  conceded  that  Carper  could  have  defeated  a  recovery  on  the 
$4000  note  on  the  grounds  mentioned,  the  execution  of  the  note  sued 
on  effectively  precludes  him  from  recovering  in  this  action.  Before 
giving  the  last  note  he  knew  the  bank  was  claiming  that  he  was  liable^ 
and  was  endeavoring  to  collect  it.  He  knew  that  he  had  no  protection 
under  the  contract  that  Moss  claimed  to  have  had  with  the  railway  com- 
pany, as  Moss  told  him  "it  had  gone  to  hell.'*  He  could  not  defend  on 
the  statements  made  by  Ramsey,  because  he  made  no  misrepresentations, 
and  his  statements  were  mere  expressions  of  opinion,  and  Carper  testi- 
fied he  so  understood  them.  Ramsey  was  acting  for  the  bank  in  the 
settlement,  and  Moss  for  himself,  and  his  statements  were  not  binding 
on  the  bank.  The  amount  of  bills  0  K'd  by  James  and  Lieonard  and 
the  amount  expended  by  the  bank  was  discussed,  and  the  evidence  fails 
to  disclose  any  concealment  or  misrepresentation  as  to  those  matters. 
We  find  nothing  in  the  recor^  to  relieve  this  case  from  the  principle  in 
Hunter  v.  Lanires,  82  Texas,  677,  where  it  was  held  that  "where  one 
executes  an  obligation  in  renewal  of  a  note  claimed  by  the  holder  to 
be  valid,  but  known  to  the  maker  to  be  fraudulent  or  without  oonsidera* 
tion,  the  latter  will  be  deemed  to  have  purged  the  transaction  of  the 
fraud  and  to  have  waived  the  want  of  consideration,  and  will  not  be 
permitted  to  plead  it.  So  a  note  is  supported  by  a  sufficient  considera- 
tion if  executed  to  secure  the  abandonment  of  suit  brought  to  enforce 
a  doubtful  right,  or  in  compromise  of  a  disputed  claim  in  good  faith, 
though  it  ultimately  appears  that  the  claim  was  without  merit.''  Citing 
Keope  V.  Vagle,  36  Iowa,  87 ;  Babcock  v.  Hawkins,  23  Vt.,  561 ;  1  Dan. 
Neg.  Inst.,  sec  205;  1  Add.  Cont.,  sec.  14.  See  also  Hockley  v.  Day, 
80  Texas,  532. 

Applying  this  principle  to  the  facts  in  this  case,  the  bank  was  en- 
titled to  recover  the  amount  of  the  note  sued  on. 

Appellee,  Carper,  filed  cross-assignment  of  errors  against  appellee 
Moss,  and  asks,  in  the  event  the  judgment  against  him  be  reversed  in 
favor  of  the  bank,  that  the  judgment  in  favor  of  Moss  be  also  reversed. 
Carper  is  not  in  a  position  to  assign  errors  against  Moss,  he  not  having 
perfected  an  appeal  from  the  judgment  in  Moss'  favor.  On  March  28, 
1901,  a  judgment  was  rendered  against,  the  bank  in  favor  of  Carper, 
and  at  the  same  time  a  final  judgment  on  demurrer  was  rendered 
against  Carper  in  favor  of  Moss.  The  bank  filed  a  motion  for  a  new 
trial,  which  was  overruled,  notice  of  appeal  given,  and  its  appeal  was 
duly  perfected,  making  both  Carper  and  Moss  parties  thereto.  Carper 
filed  no  motion  for  new  trial,  gave  no  notice  of  an  appeal,  but  on  May 
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10^  1901^  filed  an  appeal  bond  payable  to  both  Moss  and  the  bank^ 
which  was  over  forty  days  after  rendition  of  judgment.  The  court  be- 
gan on  March  4,  1901,  and  adjourned  May  25,  1901,  continuing  over 
eight  weeks.  Under  article  1387,  fievised  Statutes,  an  appeal  must  be 
perfected  within  twenty  days  after  rendition  of  judgment  where  the 
term  under  the  law  may  continue  for  more  than  eight  weeks.  So  it 
will  be  seen  that  Carper  did  not  file  his  appeal  bond  within  the  time 
prescribed  by  law,  and  hence  there  was  no  appeal  by  him.  Where  a 
defendant  fails  to  perfect  an  appeal  from  a  judgment  rendered  against 
him  in  favor  of  a  codefendant,  he  can  not  assign  errors  as  against  his 
codefendant.  Anderson  v.  Silliman,  92  Texas,  560;  Woetz  v.  Woetz, 
93  Texas,  549. 

The  court  by  its  judgment  on  the  demurrer  held  that  the  allegations 
of  the  cross-bill  showed  no  cause  of  action  against  Moss,  which  was  final, 
and  to  entitle  Carper  to  relief  he  should  have  taken  the  proper  steps  to 
avail  himself  in  this  court  of  the  error,  if  any. 

The  judgment  will  be  reversed  as  to  Carper  and  rendered  in  favor 
of  appellant  bank,  and  afSrmed  as  to  Moss. 

Reversed  and  rendered  in  part;  affirmed  in  part. 


FIBST  DISTRICT,  1902. 


Bbulah  Pabeer  v.  Blake  Dufree,  Begbiveb. 

Delivered  March  3^  1902. 

Beedver—Nesligaice— Action  for  Deatli— Corporation. 

The  statute  giving  a  right  of  action  for  the  death  of  any  person  caused  by 
the  wrongful  act,  negligence,  or  default  of  another  does  not  make  the  receiver 
•of  a  private  corporation  other  than  a  railway  liable  as  such  for  death  caused 
by  his  negligence. 

Appeal  from  Harris.    Triew  below  before  Hon.  Chas.  E.  Ashe. 

J.  L.  Meany,  0.  T.  Holt,  L.  B.  Moody,  and  Spotts  £  Amerman,  for 
appellant. 

Huicheson,  Campbell  <6  Hutcheson,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellant, 
Benlah  Parker,  against  Blake  Dupree,  as  receiver  of  the  Citizens  Elec- 
tric Light  and  Power  Company,  to  recover  damages  for  the  death  of  her 
husband,  which  was  alleged  to  have  been  caused  by  the  negligence  of 
the  receiver  in  failing  to  properly  insulato  the  electric  light  wires.    It 
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was  averred  that  the  husband,  who  was  an  employe  of  the  receiver,  was 
killed  by  contact  with  an  improperly  insulated  live  wire. 

The  receiver  specially  excepted  to  the  petition  on  the  ground  that  it 
appeared  to  be  a  suit  against  the  receiver  of  a  private  corporation  as 
such  for  damages  for  injuries  resulting  in  death,  and  therefore  was  in- 
sufBcient  in  law  and  showed  no  cause  of  action.  The  trial  ooort  sus- 
tained the  special  exception,  and  appellant,  declining  to  amende  has 
brought  the  judgment  here  for  revision.  The  question  presented  is,  does 
the  law  give  an  action  against  a  receiver  of  a  private  corporation  for 
injuries  due  to  the  negligence  of  the  receiver  resulting  in  the  death  of 
the  person  injured?  It  is  conceded  that  the  action  can  not  be  main- 
tained unless  given  by  statute.  It  is  conceded  also  that  the  first  sub- 
division of  article  3017  of  the  Revised  Statutes  has  no  bearing  upon  the 
question,  for  in  so  far  as  it  bears  upon  the  liability  of  receivers  it  is 
confined  to  receivers  of  railroads. 

Appellant  bases  her  right  to  recover  upon  the  second  subdivision^ 
which,  together  with  the  opening  clause  of  the  article,  is  as  follows: 
'^An  action  for  actual  damages  on  account  of  injuries  causing  the  death 
of  any  person  may  be  brought  in  the  following  cases.  ♦  ♦  ♦  2. 
When  the  death  of  any  person  is  caused  by  the  wrongful  act,  negligence, 
xmskillfulness,  or  default  of  another.'^ 

It  is  contended  that  the  receiver  is  a  "person**  in  contemplation  of 
the  section  quoted,  and  because  the  death  of  deceased  is  alleged  to  have 
been  due  to  the  negligence  of  the  receiver  and  not  to  his  agents  and  em- 
ployes, he  is  liable  in  his  ofScial  person  and  the  action  survives.  It  has 
been  held  that  a  private  corporation  is  a  "person**  within  the  meaning 
of  this  article,  and  as  such  liable  for  injuries  resulting  in  death  from 
what  may  be  deemed  its  own  wrongful  acts  or  omissions  as  distinguished 
from  the  acts  or  omissions  of  its  servants  or  agents.  Fleming  v.  Texas 
Loan  Agency,  87  Texas,  238.  In  Hendrick  v.  Walton,  69  Texas,  192, 
it  was  held  that  the  second  section  quoted  above  gives  no  action  against 
the  principal  or  master  for  a  death  caused  by  the  act  of  the  agent  or 
servant.  In  Lipscomb  v.  Railway,  64  Southwestern  Reporter,  923,  it 
is  held  that  express  companies,  though  common  carriers  for  hire,  do 
not  come  within  the  first  subdivision  of  the  article,  as  they  are  not 
mentioned  therein  eo  nomine  and  the  articles  do  not  provide  for  the  lia- 
bility of  common  carriers  as  such,  but  applies  to  certain  characters  of 
named  concerns  coming  within  that  class.  Though  express  companies 
would  come  clearly  within  the  provision  of  the  second  section,*  yet  in 
the  case  cited  the  court  recognized  the  soundness  of  the  doctrine  an- 
nounced in  the  Fleming  case,  supra,  £Lnd  denied  liability  as  to  the  ex- 
press company,  because  the  acts  complained  of  were  alleged  to  have 
been  done  by  the  agents  and  servants  of  the  express  company,  and  not 
by  the  company  itself. 

The  right  of  action  for  injuries  resulting  in  death  is  wholly  the  crea- 
ture of  the  statute,  and  the  authorities  cited  above,  though  not  bearing 
directly  upon  the  question  presented,  are  cited  to  show  how  careful  the 
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courts  have  been  not  to  give  by  implication  what  the  statute  fails  to 
give  in  express  terms^  and  how  steadfastly  the  courts  have  refused  to 
go  beyond  the  letter  of  the  law. 

In  Turner  v.  Cross  &  Eddy,  83  Texas,  218,  our  Supreme  Court,  in 
construing  the  first  section  of  the  article  as  the  law  then  stood,  held 
that  the  section  did  not  apply  to  receivers  of  railroads,  and  recovery 
for  an  injury  resulting  in  death  due  to  the  negligence  of  a  receiver  of  a 
railroad  was  denied.  By  a  subsequent  amendment  receivers  of  rail- 
roads were  included  in  the  first  section  of  the  'article.  Section  2  of  the 
article  amended  was  then  existent  and  in  force,  and  it  is  worthy  of  re- 
mark that  its  provisions  were  not  disturbed  by  the  amendment  and  that 
only  the  receivers  of  railroads  were  brought  within  the  provisions  of 
section  1.  It  is  also  to  be  observed  that  section  2  of  the  article  was 
not  referred  to  by  Chief  Justice  Stayton  as  a  possible  basis  for  the  ac- 
tion against  the  receiver  in  Turner  v.  Cross  &  Eddy,  supra. 

The  action  being  purely  statutory,  the  court  must  be  controlled  by  the  • 
expressed  intention  of  the  Legislature  as  gathered  from  the  language 
of  the  article  construed  in  the  light  of  decisions  and  established  rules 
of  construction.  We  conclude  that  since  the  first  section  as  it  stood  in 
1892  gave  no  right  of  action  against  the  receiver  of  a  railroad  for  in- 
juries resulting  in  death,  for  a  stronger  reason  it  must  be  held  that  no 
such  right  is  given  by  the  second  section  against  receivers  of  other  cor- 
porations. A  receiver  as  such  may  be  said  to  be  without  personality. 
He  is  the  mere  agency  of  a  court  of  equity  through  whom  the  property 
is  handled  and  controlled,  and  has  no  personal  interest  in  the  property 
in  his  custody.  Actions  against  him  for  his  negligence  are  in  law  ac- 
tions against  the  receivership  or  the  funds  in  his  hands.  McMelta  v. 
Lockridge,  141  U.  S.,  327. 

If  the  doctrine  declared  in  the  cases  cited  supra  is  sound,  and  the 
article  gives  no  action  for  the  acts  of  the  agents  and  servants  of  a  pri- 
vate corporation  where  death  results,  it.  would  be  the  acme  of  unreason 
to  hold  the  funds  of  the  concern  responsible  for  the  negligence  of  a 
receiver  over  whose  appointment,  retention,  or  discharge  the  owners  of 
the  fund  have  no  control.  The  allegations  that  the  negligence  is  that 
of  the  receiver  himself  is  without  significance  and  does  not  change  the 
rule.  The  appellant  has  failed  to  bring  her  case' within  the  class  cov- 
ered by  the  statute,  and  the  trial  court  properly  sustained  exceptions  to 
the  petition  and  dismissed  the  action.  It  is  diflScult  to  perceive  why 
an  action  for  injuries  resulting  in  death  may  not  be  maintained  against 
the  receiver  of  the  private  corporation  in  question  as  well  as  against 
the  receiver  of  a  railroad.  The  reasons  for  liability  are  doubtless  as 
cogent  in  the  one  case  as  the  other.  But  as  is  well  said  by  Chief  Jus- 
tice Stayton  in  Turner  v.  Cross,  supra:  ^'It  is  the  duty  of  the  court 
to  administer  the  law  as  it  is  written,  and  not  to  make  the  law,  and 
however  harsh  a  statute  may  seem  to  be  or  whatever  may  seem  to  be  its 
omissions,  courts  can  not  on  such  considerations  by  construction  restrain 
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its  operation  or  make  it  apply  to  cases  to  which  it  does  not  apply,  with- 
out assuming  functions  which  pertain  solely  to  the  legislative  depart- 
ment of  the  government/^ 
The  judgment  is  aflBrmed. 

Affirmed. 


C.  G.  Baebett  v.  S.  E.  Spence  et  al. 

Decided  March  27,  1902. 

1.— Land  Certificate — Sale  by  Married  Woman— Acknowledgment. 

A  parol  sale  of  a  land  certificate,  accompanied  by  delivery,  made  by  a  mar- 
ried woman  in  1839,  was  sufficient  to  pass  the  title,  although  there  was  no  privy 
acknowledgment. 

8.— Same— Evidence  Showing  Transfer— Indorsement  and  Location. 

A  written  indorsement  on  the  back  of  a  land  certificate,  made  by  the  grantee 
therein,  transferring  it  to  A.,  together  with  proofs  of  its  subsequent  location 
in  1840  by  A.'s  assignee,  who  claimed  title  under  it,  is  sufficient  to  justify 
a  finding  that  the  grantee  sold  and  transferred  the  certificate. 

8.— Same— Community  Property. 

A  bounty  land  certificate  earned  by  services  as  a  volunteer  in  the  army  of 
the  Republic  under  a  law  in  existence  prior  to  such  services,  was  acquired  by 
onerous  title,  and  though  issued  to  the  heirs  of  such  volunteer  it  was  community 
property  of  himself  and  wife  where  they  were  married  at  the  time  of  his 
enlistment  and  she  survived  him. 

4.— Same— Parol  Partition— Acquiescence. 

Where  a  land  certificate  was  located  in  two  tracts,  one  of  which  was  appro- 
priated by  the  heirs  of  the  deceased  grantee  therein  and  the  other  by  his  sur-. 
viving  wife,  and  such  division  was  acquiesced  in  for  more  than  half  a  century, 
this  sufficiently  shows  a  partition  of  the  certificate  and  the  land  located  by 
virtue  of  it. 
5.— Evidence— Certificate  of  Tax  Collector— Tax  Title. 

Where  no  objection  was  made  to  proof  by  certificate  of  the  tax  collector 
as  to  the  rendition  of  land  and  nonpayment  of  the  taxes  due  thereon,  an 
assignment  questioning  the  competency  of  the  evidence  to  prove  the  facts  can 
not  be  sustained. 

6.— Tax  Title— Rendition— Identification. 

Error  in  the  rendition  of  land  for  taxes  as  to  the  number  of  acres  in  the 
tract  is  immaterial  where  the  land  is  otherwise  identified. 

Appeal  from  Harris.    Tried  below  before  Hon.  C.  E.  Ashe. 

McKinney  &  Hill,  for  appellant. 

Tf.  M.  Shaw  and  Huicheson,  Campbell  &  Hutcheson,  for  appellees. 

GARRETT,  Chief  Justice. — ^This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellant,  C.  G.  Barrett,  against  the  appellees  for 
the  recovery  of  a  tract  of  269  4-5  acres  of  land  situated  in  Harris  Coun- 
ty, located  by  virtue  of  a  certificate  issued  to  the  heirs  of  George  Laiub^ 
deceased.    The  trial  below  was  to  the  court  without  a  jury  and  ]udg- 
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ment  was  rendered  for  the  appellees.  George  Lamb  left  surviving  him 
a  wife,  Sarah  Lamb,  who  afterwards  married  Jonathan  McGary^  and 
one  child^  Susan  Lamb.  The  appellant  claims  title  under  Susan  Lamb 
and  the  appellees  claim  under  Sarah  McGary  and  under  a  tax  deed. 
Sarah^  who  was  then  a  widow  Bankhead,  was  married  to  George  Lamb 
in  Montgomery  County,  Texas,  about  May  1,  1835,  and  lived  with  him 
as  his  wife  until  his  death.  George  Lamb  was  killed  in  the  battle  of 
San  Jacinto.  After  the  mariage  of  Sarah  Lamb  to  Jonathan  McGary 
letters  of  administration  were  issued  to  them  jointly  upon  the  estate 
of  George  Lamb. 

The  certificate  by  virtue  of  which  the  land  in  controversy  was  located 
was  certificate  No.  4454  for  640  acres,  and  was  issued  to  Jonathan  and 
Sarah  McGary  as  administrators  of  the  estate  of  George  Lamb,  deceased, 
by  the  Secretary  of  War  on  November  26,  1838,  for  faithful  and  hon- 
orable service  and  having  been  killed  in  the  battle  of  San  Jacinto,  and 
contained  the  recital  that  the  said  Jonathan  and  Sarah  McGary,  ad- 
ministrators of  deceased,  were  entitled  to  hold  said  land,  or  to  sell,  alien- 
ate, and  convey  and  donate  the  same,  and  to  exercise  all  rights  of  own- 
ership over  it.  A  certificate  No.  625  was  afterwards  issued  by  the  Sec- 
retary \>t  War  in  favor  of  George  Lamb,  reciting  "that  George  Lamb 
(adm.)  having  fought  at  the  battle  of  San  Jacinto  is  entitled  to  six 
hundred  and  forty  acres  of  donation  land  in  accordance  with  the  Act 
of  Congress  December  21,  1837.  Said  George  Lamb,  his  heirs,  execu- 
tors, administrators,  or  their  assigns,  are  entitled  to  hold  said  land. 
But  it  can  not  be  sold,  alienated,  or  mortgaged;  and  is  exempt  from 
execution  during  the  life  of  the  person  to  whom  it  is  granted." 

Certificate  No.  4454  was  located  in  two  tracts.  A  tract  of  370  4-5 
acres  was  located  in  Montgomery  County  and  subsequently  the  tract  in 
controversy  was  located  in  Harris  County;  both  tracts  were  patented 
to  the  heirs  of  (Jeorge  Lamb,  September  7,  1846.  The  Montgomery 
County  location  was  surveyed  December  15,  1838,  as  shown  by  the  in- 
dorsement of  the  surveyor  on  the  original  certificate.  On  April  23, 
1839,  Jonathan  and  Sarah  McGary  s6ld  the  original  certificate  as  shown 
by  a  written  transfer  thereon  to  D.  H.  McGary,  who  sold  it  to  Erastus 
Perkins,  and  the  2B9  1-5  acres  in  controversy,  the  unlocated  balance,  was 
surveyed  for  him  in  April,  1840.  The  heirs  of  George  Lamb,  from 
whom  plaintiff  claims,  long  prior  to  the  filing  of  this  suit,  sold  and  ap- 
propriated to  their  use  the  Montgomery  County  tract,  and  the  appellees 
claim  the  Harris  County  tract  under  Sarah  McGary.  Certificate  No. 
4454,  by  virtue  of  which  the  land  in  controversy  and  the  Montgomery 
County  tract  were  located,  was  not  inventoried  as  a  part  of  the  estate 
of  George  Lamb,  deceased,  and  was  never  partitioned  otherwise  than  as 
indicated  by  the  sale  by  Sarah  McGary  and  location  of  the  269  1-5  acres 
for  Perkins  and  the  appropriation  of  the  Montgomery  County  tract  by 
the  heirs.  Certificate  No.  625  was  inventoried  and  partition  was  made 
of  it  and  other  property  belonging  to  the  estate  between  the  surviving 
wife  and  Susan  Lamb  by  the  probate  court  in  1848. 
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There  was  a  sale  of  the  land  in  controversy  for  taxes  for  the  year 
1879,  made  June  23,  1880,  to  Peter  Christen.  The  trial  jndge  found 
that  the  land  appeared  on  the  rendered  tax  roll  for  1879  as  the  prop- 
erty of  George  Lamb  and  J.  Levy ;  that  the  taxes  had  been  duly  levied 
and  assessed,  and  the  land  regularly  sold. 

Appellant^s  first  assignment  of  error,  that  the  court  erred  in  finding 
that  Jonathan  and  Sarah  McOary  had  transferred  the  certificate  to  D. 
H.  McGary,  because  there  was  no  evidence  showing  or  tending  to  show 
that  they  had  ever  done  so,  can  not  be  sustained.  The  written  transfer 
on  the  certificate  and  its  subsequent  transfer  by  D.  H.  McQary  to  Eras- 
tus  Perkins  and  its  location  by  him  are  facts  which  strongly  tend  to 
show  that  Sarah  McOary  and  her  husband  sold  and  transferred  the  cer- 
tificate, and  are  sufficient  to  support  the  finding  of  the  trial  judge  that 
they  did  so,  even  if  it  should  be  held  that  the  transfer  in  writing  with- 
out the  authentication  required  by  the  civil  law  should  not  be  sufficient 
as  a  written  conveyance.  The  certificate  for  land  was  personal  prop- 
erty and  could  be  sold  by  parol  sale  and  delivery,  and  at  the  time  of  the 
sale  in  question  a  married  woman  could  sell  her  property  by  parol  and 
no  writing  or  privy  acknowledgment  was  necessary.  Ballard  v.  Car- 
michael,  83  Texas,  364;  Monroe  v.  Searcy,  20  Texas,  351. 

But  it  is  contended  that  the  certificate  was  the  separate  property  of 
Qeorge  Lamb  and  that  his  surviving  wife  had  no  right  to  convey  it. 
That  it  was  community  property  seems  clear  from  the  maimer  of  its 
acquisition  and  the  decisions  of  our  Supreme  Court  upon  similar  laws 
granting  land  to  volunteers.  It  was  issued  by  virtue  of  an  ordinance 
of  the  General  Council  passed  at  San  Felipe  de  Austin,  December  11, 
1835  (Paschal's  Digest,  article  4040),  and  its  purpose  was  to  induce 
men  to  volunteer  for  service  in  defense  of  Texas.  By  a  construction 
of  this  ordinance  in  Todd  v.  Masterson,  61  Texas,  620,  it  was  held  that 
lands  received  under  it  were  bounties  to  which  rights  vested  in  the  sol- 
dier during  his  life  by  virtue  of  an  enlistment  under  a  law  which  gave 
the  proinise  of  the  government,  which  became  a  part  of  the  contract  of 
enlistment.  As  such  it  vested  in  the  heir  of  the  person  for  whose  service 
it  was  given  and  became  subject  to  administration.  The  certificate 
in  question  was  earned  by  the  service  of  the  volunteer  under  a  contract 
with  the  government,  and  having  been  thus  acquired  by  onerous  title  it 
became  the  community  property  of  George  Lamb  and  his  wife.  Nixon 
V.  Land  and  Cattle  Company,  84  Texas,  410;  Eogers  v.  Eennard,  54 
Texas,  34;  Todd  v.  Masterson,  supra. 

The  decisions  in  the  cited  cases  are  not  rested  upon  the  ordinance  by 
virtue  of  which  the  certificate  in  question  was  issued,  but  announce  the 
principle  by  construction  of  other  ordinances  and  acts  of  Congress  that 
land  acquired  by  service  under  a  pre-existing  law  which  was  passed  to 
induce  it  was  acquired  by  onerous  title.  We  conclude  that  the  certifi- 
cate No.  4454,  by  virtue  of  which  the  land  in  controversy  was  located, 
was  the  community  property  of  George  Lamb  and  his  wife  Sarah  Lamb. 
This  disposes  of  the  second,  third,  fourth,  fifth,  twelfth,  and  fourteenth 
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assignments  of  error.  As  community  property  Sarah  McGary  owned 
one-half  of  the  certificate  and  the  heirs  of  George  Lamb  owned  the  other 
half.  More  than  half  in  acreage  of  the  certificate  was  located  in  Mont* 
gomery  County  and  was  appropriated  and  sold  by  the  heirs  of  (Jeorge 
Lamb.  The  surviving  wife  appropriated  the  balance,  and  this  division 
of  it  has  been  acquiesced  in  for  more  than  half  a  century.  While  it  was 
shown  that  the  land  in  Montgomery  County  was  sold  for  $2  an  acre  and 
that  the  land  in  Harris  County  was  worth  from  $6  to  $8,  it  does  not 
appear  what  the  comparative  value  of  the  tracts  was  at  the  time  of  the 
partition  or  at  any  time.  The  probate  record  shows  that  the  property 
belonging  to  the  estate  was  ordered  to  be  equally  divided  between  Sarah 
McGary  and  Susan  Lamb.  The  evidence  sufficiently  shows  the  partition 
or  division  of  the  certificate  and  the  land  located  by  virtue  of  it. 

No  objection  was  made  to  proof  by  certificate  of  the  tax  collector  that 
the  land  in  controversy  appeared  on  the  rendered  rolls  for  1879  in  the 
names  of  G.  Lamb  and  J.  Levy  and  that  the  taxes  were  not  paid  on  it 
for  that  year,  and  the  appellant's  assignment  questioning  the  competency 
of  the  evidence  to  prove  the  facts  can  not  be  sustained.  The  evidence 
shows  that  the  land  claimed  under  the  tax  sale  appeared  on  the  tax  rolls 
as  320  acres,  and  it  is  claimed  that  the  evidence  fails  to  show  that  it  had 
ever  been  assessed  for  taxes.  Other  evidence  identified  its  as  the  same  land, 
and  it  appeared  that  there  was  only  one  (Jeorge  Lamb  location  in  Harris 
County.  We  think  the  description  was  sufficient.  No  error  has  been 
shown  for  which  the  tax  title  should  be  held  invalid. 

As  we  are  of  the  opinion  that  the  certificate  was  community  property^ 
and  that  the  title  to  that  part  of  it  by  which  the  land  in  controversy  was 
located  passed  by  the  transfer  of  it  made  by  Sarah  McGary,  we  deem  it 
unnecessary  to  consider  the  questions  of  the  authority  of  Jonathan  and 
Sarah  McGary  to  transfer  it  as  administrators  of  the  estate  of  G^rge 
Lamb,  deceased,  or  of  the  eflfect  of  the  recital  in  the  certificate  of  their 
power  to  alienate  it.  The  fifteenth  assignment  of  error  must  be  over- 
ruled, because  appellee's  title  acquired  under  the  partition  of  the  cer- 
tificate in  1838  can  not  be  aflfected  by  an  error  or  irregularity  in  the 
subsequent  partition  of  the  other  property  of  the  estate  made  in  1848 
in  which  certificate  No.  625,  though  the  separate  property  of  George 
Lamb,  was  partitioned.    The  judgment  is  affirmed. 

Affirmed. 
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International  &  Great  Northern  Railway  Company  v. 
C.  C.  Morgan. 

Decided  March  19,  1902. 

^Railway  Company— Setting  Fire  From  Engine— Evidence. 

Evidence  held  insufficient  to  show  that  a.  fire  which  destroyed  plaintiflTs 
-wood  adjacent  to  the  railway  track  was  set  by  sparks  from  defendant's  engines, 
-which  were  equipped  with  approved  spark  arresters,  and  did  not  pass  near  the 
wood  just  prior  to  the  fire. 

Appeal  from  the  County  Court  of  Gregg.  Tried  below  before  Hon. 
J.  T.  Smith. 

Young  &  Stinchcomh,  for  appellant. 

fi.  B.  Levy  J  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellee  brought  this  suit  to 
recover  of  appellant  the  value  of  182  cords  of  wood  owned  by  appellee 
and  alleged  to  have  been  destroyed  by  a  fire  negligently  set  out  by  ap- 
pellant. The  defendant  answered  by  special  exceptions  and  general  de- 
nial, and  by  special  pleas  in  which  it  averred : 

1.  That  if  the  fire  which  consumed  plaintifiF's  wood  was  set  out  by 
sparks  thrown  by  one  of  defendant's  engines,  that  same  was  not  due  to 
any  negligence  on  the  part  of  appellant,  because  its  said  engine  was 
equipped  with  the  best  appliances  for  arresting  the  escape  of  sparks  and 
was  in  good  repair  and  carefully  and  skillfully  operated  by  its  employes. 

2.  That  plaintiflPs  wood  was  burned  by  fire  which  was  communicated 
from  a  fire  which  had  been  burning  for  some  time  upon  plaintiff's  land 
and  over  which  defendant  had  no  control ;  and 

3.  That  plaintiff  was  guilty  of  contributory  negligence  in  allowing 
dry  grass  and  other  combustible  material  to  accumulate  and  remain  on 
his  land  adjoining  defendant's  right  of  way. 

The  trial  of  the  case  in  the  court  below  by  a  jury  resulted  in  a  verdict 
and  judgment  for  plaintiff  for  $161.70,  from  which  judgment  this  ap- 
peal is  prosecuted.  Succinctly  stated,  all  of  the  evidence  in  the  case 
bearing  upon  the  question  of  the  origin  of  the  fire  is  as  follows : 

Plaintiff  testified  that  his  wood  was  burned  on  the  28th  of  August, 
1899,  in  a  fire  which  occurred  on  his  farm  situated  about  one  and  a  half 
miles  from  the  town  of  Longview  and  adjoining  the  right  of  way  of 
appellant  company.  He  was  having  the  timber  cut  off  his  land,  and  as 
it  was  cut  it  was  made  into  marketable  wood  and  corded  to  dry,  the 
limbs  and  brush  from  the  trees  being  left  on  the  ground  where  they 
were  cut  off.  He  saw  the  wood  the  day  before  it  was  burned.  The 
weather  at  that  time  was  unprecedently  warm  and  dry.  He  went  over 
the  defendant's  right  of  way  that  day  and  noticed  that  it  was  covered 
with  a  thick  coat  of  grass  which  was  dry  and  combustible.    This  grass 
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extended  from  the  edge  of  the  ties  on  the  roadbed  to  the  edge  of  a  fire 
ditch  which  was  along  the  outer  edge  of  the  right  of  way.  This  fire  ditch 
was  made  by  the  section  hands  about  two  weeks  before  the  fire^  and  was. 
only  a  space  of  about  twenty  inches  wide  running  along  the  right  of  way 
nert  to  plaintiff's  fence  from  which  the  grass  had  been  scraped.  He  did 
not  see  his  wood  while  it  was  burning  and  did  not  know  how  the  fire 
originated.  On  the  day  after  the  fire  he  found  where  some  brush  piles, 
had  been  burned  on  the  northeast  comer  of  the  land  on  which  the  wood 
had  been  corded.  A  ring  or  circle  had  been  made  around  the  brush 
piles  and  the  fire  had  not  burned  to  this  ring  except  on  the  north  side. 
The  defendant's  right  of  way  was  burned  off,  and  witness  examined  the 
trees  standing  on  the  ground  and  found  that  they  had  been  scorched 
by  fire  more  on  the  side  next  to  the  railroad.  A.  C.  Jones  testified  for 
plaintiff  that  he  was  a  tenant  on  plaintiff's  farm.  That  on  August  28^ 
1899,  about  8  o'clock  a.  m.,  he  set  fire  to  several  piles  of  brush  for  the 
purpose  of  making  a  clearing  to  build  a  house.  That  he  remained 
around  these  fires  until  about  12  o'clock,  and  then  threw  all  of  the 
burned  ends  of  the  brush  together  and  scraped  a  space  of  aboiit  eighteen 
or  twenty  inches  around  the  brush  heaps  and  went  to  dinner.  He  re- 
turned about  1  o'clock  and  saw  that  the  brush  had  all  burned  down  and 
nothing  was  left  of  the  fire  but  coals  and  embers.  He  then  went  to  the 
bottom,  about  two  miles  off,  and  returned  about  3  o'clock,  when  he 
found  plaintiff's  wood  burning.  The  space  he  had  cleared  around  the 
brush  piles  was  still  intact  and  the  main  fire  had  not  burned  up  to  it 
except  upon  the  north  side.  The  railroad  track  at  this  point  runa 
northeast  and  southwest,  and  the  fire  occurred  on  the  east  side  of  the 
track.  The  wind  at  the  time  was  shifting,  which  was  caused,  as  witnesa 
supposed,  by  the  heat  from  the  fire.  He  could  not  tell  where  the  fire 
originated  that  burned  the  wood.  There  was  stubble  and  dry  grass, 
upon  the  right  of  way  and  also  upon  plaintiff's  land.  There  was  a  fire 
ditch  along  the  edge  of  the  right  of  way  about  two  feet  wide,  made  by 
the  section  hands.  This  space  was  cut  clean.  The  wood  which  wa& 
burned  was  in  the  same  inclosure  in  which  witness  had  burned  the 
brush  piles. 

C.  W.  Lawrence  testified  for  plaintiff  that  he  was  on  plaintiff's  prem- 
ises after  the  wood  was  burned  and  did  not  see  what  caused  the  fire. 
He  saw  where  the  brush  piles  had  been  burned,  and  the  main  fire  only 
burned  up  to  these  piles  on  the  north  side. 

Joe  Culver  testified  for  defendant  that  he  passed  plaintiff's  premises, 
about  1  o'clock  on  the  day  of  the  fire  and  got  down  and  lighted  a  cigar 
at  one  of  the  brush  piles.  There  had  been  several  piles  of  brush  burned, 
but  the  fire  had  died  down  to  smoking  coals  and  embers.  The  wind 
was  blowing  at  the  time  and  witness  saw  it  blow  some  of  the  ashes  off 
the  coals.  He  could  see  over  plaintiff's  land  and  also  over  the  right 
of  way.  At  this  time  there  was  no  fire  anywhere  except  where  the  brush 
piles  had  been  burned.  There  was  no  smoke  arising  at  this  time  any- 
where on  plaintiff's  land  or  on  the  right  of  way.    He  left  plaintiff's. 
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premises  and  went  to  Mrs.  Palmer's,  about  ia  quarter  of  a  mile  awaj, 
and  about  3  o'clock  saw  smoke  arising  from  the  direction  of  plaintifTs 
place. 

Alex  Freeman  testified  for  defendant  that  he  was  at  plaintiff's  place 
while  the  wood  was  burning.  He  got  there  between  3  and  4  o'clock. 
When  he  got  there  the  fire  was  spread  out  over  one-half  of  plaintiff's 
land  and  the  wood  was  burning  up.  At  this  time  the  grass  was  burn- 
ing towards  the  track  and  it  then  shifted  and  burned  parallel  with  the 
track.  The  fire  was  confined  entirely  to  plaintiff's  land.  There  was 
no  fire  upon  the  right  of  way  at  this  time  nor  was  there  any  smoke 
arising  from  it.  The  trees  upon  plaintiff's  land  were  burned  all  around, 
and  it  was  impossible  to  tell  on  which  side,  if  any,  they  were  burned 
the  most.  Defendant  showed  that  only  two  of  its  engines  passed  plain- 
tiff's  place  on  the  day  of  the  fire,  one  at  11 :25  a.  m.  and  the  other  at 
11:45  or  11:50  a.  m.  The  engineer  upon  each  of  these  engines  tes- 
tified that  his  engine  was  properly  equipped  with  the  best  spark-ar- 
resting appliances  and  were  in  good  repair  and  carefully  and  properly 
operated,  and  that  no  sparks  were  emitted  by  the  engines  when  passing 
plaintiff's  premises.  Neither  of  these  witnesses  saw  any  fire  when  they 
passed  plaintiff's  place  except  the  burning  brush  piles.  The  smoke 
from  the  burning  brush  piles  blew  toward  the  railroad  and  into  the 
cabs  in  which  the  witnesses  were  riding. 

P.  Huffsmith,  defendant's  superintendent  of  locomotive  power  and 
rolling  stock,  tratified  that  both  of  the  engines  that  passed  plaintiff's 
place  on  the  day  of  the  fire  were  equipped  with  the  most  approved  ap- 
pliances for  arresting  the  escape  of  sparks,  and  such  appliances  were 
on  said  date  in  good  repair. 

This  evidence  not  only  fails  to  show  that  the  fire  which  consumed 
appellee's  property  was  caused  by  the  negligence  of  the  appellant,  but 
is  wholly  insufficient  to  support  the  finding  that  the  fire  was  set  out  by 
the  sparks  thrown  by  one  of  appellant's  engine.  No  engine  of  appel- 
lant passed  appellee's  premises  after  11:50  a.  ra.  on  the  day  of  the 
fire.  The  fire  was  not  discovered  until  3  o'clock  p.  m.  and  did  not 
originate  on  appellant's  right  of  way.  Appellee's  premises  were  covered 
with  dry  grass  and  other  combustible  material,  and  the  wind  was  blow- 
ing shortly  before  and  at  the  time  the  fire  was  discovered.  These  facts 
are  undisputed,  and  without  taking  into  consideration  the  further  fact 
that  the  origin  of  the  fire  can  be  reasonably  accoimted  for  as  having 
been  communicated  from  the  brush  heap  fire,  made  by  appellee's  tenant 
for  the  purpose  of  clearing  the  land,  we  think  that  the  only  reasonable 
conclusion  to  be  drawn  from  such  facts  is  that  the  fire  was  not  set  out 
by  appellant  It  seems  not  only  improbable  but  impossible  that  in  the 
condition  in  which  appellee's  premises  are  shown  to  have  been  a  spark 
from  the  engine  could  have  set  fire  to  the  grass  at  11 :50  a.  m,,  and  the 
fire  thus  ignited  should  have  made  such  little  progress  as  not  to  have 
been  discovered  until  3  o'clock  p.  m.  Appellee's  witness  Jones  and 
the  witness  Culver  both  testify  that  they  were  on  the  premises  about  1 
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o'clock  and  saw  no  fire  or  smoke  anywhere  except  at  the  burning  brush 


Until  appellee  established  by  a  preponderance  of  the  evidence  that 
the  fire  was  set  out  by  appellant  it  did  not  devolve  upon  appellant  to 
show  that  it  was  not  guilty  of  negligence,  and  the  fact  that  appellant 
negligently  allowed  dry  grass  to  accumulate  upon  its  right  of  way  is 
absolutely  immaterial,  since  the  undisputed  evidence  shows  that  the 
fire  did  not  original  on  the  right  of  way.  In  our  opinion  there  is  not 
a  scintilla  of  evidence  in  this  record  to  support  the  verdict  of  the  jury, 
and  the  judgment  of  the  court  below  should  be  reversed  and  judgment 
here  rendered  for  the  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 


J.  D.  Pboctor  v.  J.  G.  Blackburn  bt  al. 

Decided  March  28,  1902. 

1.— Officer— Removal  of  Polioemaii    City  Charter— Term  of  Office. 

The  Constitution  provides  (article  16,  section  30)  that  the  term  of  aU 
officers  not  fixed  by  it  shaU  not  exceed  two  years;  and  the  charter  of  the  city 
of  Houston  provides  (Special  Laws,  1897,  pages  61,  62)  that  aU  employes  in 
the  police  department  shall  continue  in  office  during  effective  service  and  ffood 
behavior,  and  that  no  member  shall  be  discharged  unless  proved  guilty  of  an 
offense;  while  an  ordinance  of  the  city  (No.  216)  provided  that  the  chief  of 
police  may  discharge  any  officer  for  violation  of  duty  or  the  rules.  Held,  that 
the  charter  should  be  construed  as .  fixing  the  term  of  a  policeman  during 
effective  service  and  good  behavior  at  not  exceedin|f  two  years,  and  that  where 
plaintiff,  a  policeman,  was  removed  under  such  ordinance  by  the  chief  as  drunk 
and  disorderly,  without  a  trial,  this  was  unauthorized,  and  plaintiff  was  entitled 
to  be  reinstated. 

a. — Same— Constitutional  Law— City  Ordinance  Invalid. 

Even  though  so  much  of  the  charter  as  makes  the  term  of  offije  contempo- 
raneous with  effective  service  should  be  construed  as  an  unconstitutional 
attempt  to  provide  terms  of  office  exceeding  two  years,  yet  as  such  provision  is 
separable  from  the  rest  of  the  article,  effect  should  be  given  to  the  remainder 
which  confiicts  with  ordinandi  No.  216  and  takes  the  power  of  removal  from 
the  chief. 

Error  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

Edgar  Wathins  and  Frank  (7.  Jones,  for  plaintiff  in  error. 

Stewart,  Stewart  dk  Lockett,  and  Brashear  dk  Dannenbaum,  for  de- 
fendant in  error. 

GARRETT,  Chief  Justice. — ^The  plaintiff  in  error  filed  suit  in 
the  court  below  against  the  defendants  in  error,  alleging  that  on  Sep- 
tember 24,  1901,  he  was  a  duly  appointed,  qualified,  and  acting  police- 
man of  the  city  of  Houston,  and  that  the  defendant  Blackburn  was 
chief  of  police  and  defendant  Woolford  was  mayor  of  the  city;  that  on 
said  date  the  defendant  Blackburn,  whose  act  was  concurred  in  and  ap- 
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proved  by  the  defendant  Woolford,  illegally  and  without  authority  of 
law  removed  plaintiff  and  refused  him  the  right  to  perform  his  duties 
under  his  employment  as  a  policeman^  or  to  receive  pay  as  such;  that 
on  September  26,  1901,  the  plaintiflp  appealed  to  the  board  of  police, 
fire  and  health  of  said  city  and  asked  to  be  reinstated  and  put  to  work; 
that  said  board  gave  plaintiff  a  hearing,  and  notified  the  defendant 
Blackburn  that  if  he  had  any  charges  against  the  plaintiff  he  should 
prefer  them;  that  on  said  hearing  the  board  acquitted  the  plaintiff  of 
the  charge  alleged  by  the  said  chief  of  police  as  the  reason  for  his  dis- 
charge; that  thereafter  on  September  30,  1901,  the  city  council  of  the 
city  of  Houston  by  a  majority  vote  sustained  said  board  and  ordered 
plaintiff  to  be  put  to  work;  plaintiff  offered  to  the  defendants  to  go  to 
work,  but  they  refused  to  allow  him  to  do  so.  Plaintiff  prayed  for  a 
writ  of  mandamus  to  the  defendants  to  reinstate  him  in  all  the  duties, 
privileges,  and  emoluments  of  his  office  as  policeman  of  the  city  of 
Houston. 

The  answer  admitted  the  appointment  and  qualification  of  plaintiff 
and  his  discharge  as  alleged,  as  well  as  the  proceedings  before  the  board 
of  police,  fire  and  health,  and  alleged  in  avoidance  that  the  plaintiff 
became  drunk  and  disorderly  on  September  22,  1901,  while  in  the  dis- 
charge of  his  duties  as  policeman,  and  that  under  section  216  of  the  or- 
dinances of  the  city  of  Houston  the  defendant  Blackburn,  as  chief  of 
police,  had  discharged  him,  and  refused  to  obey  the  orders  of  the  said 
board  and  of  the  city  council,  and  that  his  action  was  participated  in 
and  approved  of  by  the  mayor.  The  plaintiff  excepted  to  the  answer 
and  pleaded  that  the  ordinance  216  was  void,  being  contrary  to  the  char- 
ter. He  also  denied  the  allegations  of  misconduct.  A  trial  was  had 
below  to  the  court  without  a  jury  and  judgment  was  rendered  in  favor  of 
the  defendants. 

It  was  admitted  that  plaintiff  was,  as  he  alleged,  duly  appointed  on 
October  19,  1900,  as  a  policeman  of  the  city  of  Houston.  On  the  sev- 
eral dates  the  defendant  J.  D.  Woolford  was  mayor  and  the  defendant 
J.  G.  Blackburn  was  chief  of  police  of  the  city  of  Houston.  On  Sep- 
tember 24,  1901,  plaintiff  was  discharged  as  policeman  by  the  chief  of 
police  with  the  approval  of  the  mayor,  without  any  charge  having  been 
made  against  him  or  a  hearing  before  the  board  of  police,  fire  and  health. 
The  defendant  Blackburn  testified  that  he  discharged  the  plaintiff  for 
drunkenness  and  misconduct  while  on  duty  and  detailed  the  facts, 
which  need  not  be  set  out.  Notice  of  the  discharge  was  given  to  the 
plaintiff  in  writing  as  follows:  "Houston,  Texae^  Sept.  24,  1901. — J. 
D.  Proctor:  'TTou  are  hereby  notified  that  on  and  after  this  date  you 
are  dismissed  from  any  further  service  in  this  department.  (Signed) 
J.  G.  Blackburn,  Chief  of  Police.  Approved:  J.  D.  Woolford,  Mayor 
of  the  City  of  Houston.'* 

The  plaintiff  laid  the  matter  before  the  police  board,  and  the  police 
board  adjudged  him  not  guilty.  The  chief  refused  to  reinstate  him. 
He  then  petitioned  the  city  council   to  be  reinstated,  and  the  city  coun- 
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cil  by  a  majority  vote  directed  that  he  be  reinstated  as  policeman.  This 
action  of  the  council  was  vetoed  by  the  mayor.  Plaintiff  applied  to 
the  defendants  to  be  reinstated  but  they  refused  to  reinstate  him.  Or- 
dinance 216  is  as  follows : 

*^Art.  216.  Marshal  shall  have  power  to  suspend  or  discharge. — 
The  city  marshal  shall  have  the  power  to  suspend  or  discharge  any  offi- 
cer or  subordinate  in  the  police  department  for  disobedience  of  orders, 
insubordination,  neglect  of  duty,  or  any  other  violation  of  the  rules  of  the 
department,  and  he  shall  have  the  right  to  fill  such  vacancy  by  tem- 
porary appointment  until  the  city  council  shall  confirm  the  name  of  the 
officer  submitted  by  him  to  fill  such  vacancy.  Any  officer  so  suspended 
or  discharged  shall  have  the  right  to  have  the  matter  investigated  by 
the  city  council,  which  may  reinstated  him  by  two-thirds  vote  of  all 
the  members-elect  of  the  city  council,  but  in  no  case  shall  such  officer 
be  entitled  to  pay  during  the  time  he  has  been  so  suspended  or  dis- 
charged/* 

The  ordinance  216,  which  is  above  set  out,  gives  the  city  marshal, 
who  is  the  chief  of  police,  authority  to  discharge  any  officer  in  the  po- 
lice department.  In  the  attempt  to  confer  such  power  on  the  chief  of 
police  the  ordinance  is  in  conflict  with  sections  26  and  26a  of  the  char- 
ter of  the  city,  and  the  action  of  the  chief  of  police  in  discharging  the 
plaintiff  from  his  duties  and  office  as  policeman  can  only  be  sustained 
on  the  ground  that  these  sections  of  the  charter  are  in  contravention 
of  the  Constitution  of  the  State  and  are  void.  It  is  claimed  that  they 
are  unconstitutional  because  they  attempt  to  fix  a  term  of  office  for 
policemen  and  certain  other  officers  to  last  during  good  behavior,  which 
is  longer  than  is  allowed  by  the  Constitution.  Thede  sections  of  the 
charter  are  amendments  to  it  made  in  1897  (Special  L&ws,  pages  61, 
62,),  and  are  as  follows: 

"Sec.  26.  That  the  terms  of  service  of  all  employes  in  the  fire,  po- 
lice, and  health  departments  of  the  city  of  Houston  shall  continue  dur- 
ing efficient  service  and  good  behavior,  except  the  heads  of  departments; 
and  no  member  of  the  fire,  police,  and  health  departments  now  in  service 
of  said  departments  shall  be  discharged  from  said  service  of  said  de- 
partments unless  proven  guilty  of  an  offense  of  sufficient  gravity,  in 
the  opinion  of  the  police,  fire  and  health  board  of  the  city  of  Houston, 
to  warrant  such  discharge,  and  in  any  event  such  discharged  member 
or  employe  shall  have  the  right  to  appeal  from  said  board  to  the  city 
council,  but  said  member  or  employe  shall  stand  suspended  during 
the  pendency  of  said  appeal  to  the  cib^  council,  and  in  case  the  charges 
are  not  sustained  against  said  member  or  employe,  such  suspended  mem- 
ber or  employe  shall  be  entitled  to  regular  pay  from  the  date  of  his 
suspension  and  be  reinstated  in  the  service.  The  rules  and  regulations 
now  in  force  shall  be  continued  as  the  rules  and  regulations  of  the  de- 
partment, so  far  as  applicable  under  this  section,  but  may  be  amended 
or  altered  by  the  city  council  upon  the  recommendation  of  the  chief 
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engineer  and  the  fire  committee  of  the  council.  To  render  any  per- 
son eligible  for  emplo3rment  in  the  fire  department  he  shall  be  be- 
tween the  ages  of  twenty-one  and  forty-five ;  he  shall  be  a  citizen  of  the 
United  States;  shall  have  been  a  bona  fide  resident  of  the  city  of  Hous- 
ton for  at  least  two  years  immediately  preceding  his  appointment;  shall 
be  of  good  moral  character^  and  shall  successfully  pass  a  proper  physical 
examination. 

*^Sec.  26a.  That  on  and  after  January  1,  1898,  the  police,  fire,  and 
health  departments  of  the  city  of  Houston  shall  be  placed  under  civil 
service  rules  and  regulations,  save  and  except  the  heads  of  said  depart- 
ments, and  shall  be  under  the  supervision,  direction,  and  control  of 
the  respective  heads  of  said  departments.  The  mayor  and  four  alder- 
men receiving  the  highest  number  of  votes  at  city  election  shall  con- 
stitute a  board  which  shall  be  known  as  the  Tolice,  Fire  and  Healtii 
Board  of  the  City  of  Houston,'  which  said  board  shall  make  all  nec- 
essary rules  and  regulations  for  the  examination  of  applicants  for  posi* 
tions  in  said  departments,  and  said  board  shall  also  pass  upon  all  charges 
preferred  against  any  member  or  employe  of  any  of  said  departmente." 

A  policeman  of  an  incorporated  town  or  city  is  an  oflBcer.  Code  Grim. 
Proc,  art.  43;  Charter  of  Houston,  sec.  17.  As  an  oflSoer  his  term  of 
office  can  not  be  made  to  continue  longer  than  two  years,  since  its  dura- 
tion is  limited  to  that  time  by  the  general  provision  of  the  Constitu- 
tion. Const.,  art.  16,  sec.  30;  Kimbrough  v.  Bamett,  93  Texas,  301; 
State  V.  Catlin,  84  Texas,  48.  It  must  be  conceded  tiiat  the  language 
of  the  charter  may  be  construed  as  an  attempt  to  fix  the  term  of  office 
for  the  policeman  of  the  city  during  good  behavior,  but  this  is  con- 
trolled by  the  Constitution  and  the  term  is  limited  to  two  years.  City 
of  San  Antonio  v.  Micklejohn,  89  Texas,  83 ;  Eeenan  v.  Perry,  24  Texas, 
258.  The  purpose  of  the  law  is  to  place  the  appointment  of  policemen 
jand  their  tenure  of  office  under  civil  service  rules,  and  a  board  is  created 
to  hear  and  determine  charges  against  them  for  their  removal.  Section 
10  of  the  act  of  May  25,  1899  (Special  Laws,  page  183),  further 
amending  the  charter  of  the  city,  makes  the  city  council  judge  of  the 
.election  and  qualification  of  its  members,  and  empowers  it  by  a  two- 
thirds  vote  to  remove  any  officer  of  the  city  after  an  opportunity  to  be 
heard.  But  this  section  evidently  refers  to  other  officers  than  those 
placed  under  the  civil  service  rules,  and  is  not  inconsistent  with  sections 
26  and  26a.  Nor  are  these  sections  inconsistent  with  section  14,  which 
makes  the  city  marshal  the  chief  police  officer  under  the  mayor,  and 
provides  that  he  shall  suggest  to  the  mayor  proper  persons  for  mem- 
bers of  the  police  force  of  the  city  of  Houston,  of  which  force  he  shall 
have  direct  control  under  the  ordinances  of  the  city  of  Houston.  Since 
so  much  of  section  26  as  undertakes  to  make  the  term  of  service  con- 
tinue during  efficient  service  and  good  behavior  is  controlled  by  the 
Constitution  and  the  term  limited  to  efficient  service  and  good  behavior 
not  exceeding  two  years,  all  of  the  other  provisions  are  valid  and  may 
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be  enforced.  Jones  v.  Dougherty,  56  S.  W.  Bep.,  596,  600.  But  if  it 
should  be  conceded  that  the  attempt  to  give  the  term  of  office  longer 
duration  is  void  and  of  no  force  and  is  not  aided  by  the  Constitution, 
the  officer  would  hold  at  the  pleasure  of  and  subject  to  removal  by  the 
appointing  power,  which  is  the  mayor  and  aldermen  composing  the 
council,  and  the  power  to  remove  is  in  the  corporation  itself.  19  Am, 
and  Eng.  Enc.  of  Law,  562a. 

The  question  of  the  constitutionality  of  a  law  should  be  approached 
with  great  caution,  and  a  statute  should  never  be  declared  void  unless 
the  nullity  and  invalidity  of  the  act  should  in  the  judgment  of  the 
court  be  placed  beyond  reasonable  doubt.  Cooley  Const.  Lim.,  p.  182, 
et  seq.  As  said  by  Mr.  Justice  Washington  in  Ogden  v.  Saunders,  12 
Wheaton,  213,  in  speaking  of  the  resolution  of  the  doubt  in  favor  of  the 
validity  of  the  law :  *^It  is  but  a  decent  respect  due  to  the  wisdom,  the 
integrity,  and  patriotism  of  the  legislative  body  by  which  any  law  is 
passed  to  presume  in  favor  of  its  validity,  until  its  violation  of  the 
Constitution  is  proved  beyond  all  reasonable  doubt.^'  And  to  the  reasons 
given  by  the  learned  justice  may  be  added  a  proper  regard  for  the  rights 
and  powers  of  a  co-ordinate  branch  of  the  government.  If  it  should  be 
determined,  however,  that  the  attempt  to  give  a  longer  duration  to  the 
term  of  office  than  two  years  is  void  and  is  not  preserved  and  controlled 
by  other  law,  then  if  so  much  of  the  act  as  conflicts  with  the  Constitu- 
tion can  be  treated  as  a  nullity  without  affecting  the  remainder,  the  por- 
tion that  is  repugnant  will  be  rejected  and  the  other  parts  of  it  will 
be  upheld. 

Judge  Cooley  says:  *'A  statute  may  contain  some  such  provisions, 
and  yet  the  same  act,  having  received  the  sanction  of  all  branches  of 
the  Legislature,  and  being  in  the  form  of  law,  may  contain  other  useful 
and  salutary  provisions,  not  obnoxious  to  any  just  constitutional  ex- 
ception. It  would  be  inconsistent  with  all  just  principles  of  constitu- 
tional law  to  adjudge  these  enactments. void  because  they  are  associated 
in  the  same  act,  but  not  connected  with  or  dependent  on  others  which 
are  unconstitutional.  Where,  therefore,  a  part  of  a  statute  is  uncon- 
stitutional, that  fact  does  not  authorize  the  courts  to  declare  the  re- 
mainder void  also,  unless  all  the  provisions  are  connected  in  subject 
matter,  depending  on  each  other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  together  in  meaning,  that  it  can  not  be 
presumed  the  Legislature  would  have  passed  the  one  without  the  other. 
The  constitutional  and  unconstitutional  provisions  may  even  be  con- 
tained in  the  same  section,  and  yet  be  perfectly  distinct  and  separable, 
so  that  the  first  may  stand  though  the  last  fall.  The  point  is  not. 
whether  they  are  contained  in  the  same  section  for  the  distribution 
into  sections  is  purely  artificial;  but  whether  they  are  essentially  and 
inseparably  connected  in  substance.  If,  when  the  unconstitutional  por- 
tion is  stricken  out,  that  which  remains  is  complete  in  itself,  and  capable 
of  being  executed  in  accordance  with  the  apparent  legislative  intent. 
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wholly  independent  of  that  which  was  rejected,  it  must  be  sustained.'* 
Cooley  Const.  Lim.,  sees.  177,  178. 

By  rejecting  so  much  of  the  law  as  seeks  to  make  the  tenure  of  office 
longer  than  two  y^rs,  the  general  purpose  of  the  act  to  place  the  ap- 
pointment and  discharge  of  police  officers  under  civil  service  rules  in- 
stead of  leaving  the  selection  and  removal  of  such  officers  to  favoritism 
and  uncertainty  can  be  sustained,  and  the  rules  prescribed  may  be  ap- 
plied to  an  appointment  and  tenure  for  not  longer  than  two  years.  Our 
construction  of  the  law,  however,  is  that  the  whole  act  is  valid^  and 
that  the  duration  of  a  term  of  service  is  during  efficient  service  and 
good  behavior  for  two  years  as  limited  by  the  Constitution;  that  the 
law  must  be  observed  in  the  appointment  and  selection  of  the  officers, 
and  that  they  can  not  be  discharged  during  their  term  of  office  except 
upon  charges  against  them  preferred  and  tried  in  the  manner  prescribed. 
We  are  of  the  opinion  that  ordinance  216  giving  the  marshal  power  to 
remove  is  in  conflict  with  the  charter,  and  that  the  chief  of  police  had 
no  authority  to  discharge  the  plaintiff.  There  can  be  no  doubt  about 
the  purpose  of  the  defendants  to  dismiss  the  plaintiff  from  the  police 
force  or  the  effect  of  their  action.  Their  act  can  not  be  regarded  as  a 
suspension  pending  the  investigation  of  charges,  because  no  charges 
were  made,  and  the  attempt  of  the  board  of  police,  fire  and  health  and 
of  the  city  council  to  reinstate  the  plaintiff  was  disregarded  and  the 
act  of  dismissal  maintained  by  the  defendants  as  conclusive  and  final. 

The  judgment  of  the  court  below  will  be  reversed  and  judgment 
will  be  here  rendered  in  favor  of  the  plaintiff,  adjudging  that  he  has 
not  been  legally  removed  from  his  office  as  policeman  of  the  city  of 
Houston,  and  that  he  be  awarded  the  writ  of  mandamus  against  the  de- 
fendants to  reinstate  him,  as  prayed  for  in  his  petition. 

Reversed  and  rendered. 


J.  E.  DowNES  V.  Thomas  Self. 

Decided  March  13,  1902. 

1.— Sale— Fraudulent  Sepreeentations— Immaterial  Statement. 

Where  plaintiif  sued  to  cancel  a  sale  by  him  to  defendant  of  certain  ahares 
in  an  oil  mill,  alleging  that  defendant  represented  that  no  one  else  was  interested 
with  him  in  the  purchase,  but  plaintiff  did  not  testify  that  this  induced  him  to 
sell,  but  only  that  he  did  not  think  he  would  have  made  the  trade  that  evening 
had  he  known  that  another  was  interested,  such  representation,  though  false, 
was  immaterial. 

S. — Same— Matter  of  Opinion. 

Since  the  earnings  of  an  oil  mill  are  necessarily  dependent  upon  many 
contingencies,  any  statement  as  to  what  such  earnings  will  be,  made  before 
one-half  of  the  season's  output  of  the  mill  has  been  disposed  of,  must  be 
regarded  as  an   expresion   of   opinion,  and  not   as   a   representation   of   facts. 

Appeal  from  Houston.    Tried  below  before  Hon.  John  Young  Gooch. 
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Adams  &  Adams  and  Aldrich  <t  Lipscomb,  for  appellant. 
Nunn  &  Nunn,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellant  brought  by  this  suit 
to  cancel  a  sale  of  certain  shares  of  stock  in  the  Crockett  Oil  Mills 
and  Manufacturing  Company,  made  by  him  to  the  appellee.  The 
ground  upon  which  the  sale  was  sought  to  be  set  aside  was  the  alleged 
false  and  fraudulent  representations  made  by  appellee  to  appellant  as 
to  the  value  of  the  stock,  and  as  to  whether  or  not  any  other  person 
was  interested  with  him  in  the  purchase  of  same,  on  which  representa- 
tions appellant  claims  to  have  relied.  The  petition  prays  for  a  decree 
canceling  the  sale  and  requiring  the  surrender  of  the  stock  to  appellant, 
and  in  the  alternative  for  a  judgment  against  appellee  for  damages  in 
the  sum  of  the  difference  between  the  price  paid  appellant  by  appellee 
for  said  stock  and  the  actual  value  of  the  stock  on  the  day  of  the  sale. 

The  appellee  answered  by  general  and  special  exceptions  and  gen- 
eral denial,  and  especially  denied  making  any  false  representations  to 
plaintiff  of  any  matter  of  fact  or  of  any  condition  or  thing  affecting 
the  value  of  said  stock  to  induce  him  to  sell  same.  The  answer  further 
avers  that  plaintiff  as  a  stockholders  of  said  oil  company  had  fidl  ac- 
cess to  the  books  and  bank  account  and  had  every  opportunity  that  was 
possessed  by  the  defendant  to  learn  the  condition  and  prospects  of  the 
said  company,  "and  this  defendant  then  presumed  that  he,  the  plain- 
tiff, had  full  information,  so  far  as  the  nature  of  the  subject  admitted 
of  definite  knowledge,  and  was  as  well  capacitated  to  judge  of  the  spec- 
ulative profits  and  losses  of  the  business  for  the  balance  of  the  season 
as  this  defendant  was,  and  further  this  defendant  says  and  avers  that  it 
was  not  possible,  at  the  time  of  the  transaction  in  question,  for  any  per- 
son to  estimate  with  any  degree  of  accuracy  how  much  profits  would 
be  made  out  of  the  business  of  that  season,  both  because  the  future  price 
of  products  could  not  then  be  known,  nor  was  there  any  means  by  which 
any  correct  estimate  of  the  amount  of  seed  on  hand  and  not  worked  up 
could  be  made,  nor  could  it  be  foretold  how  much  seed  could  thereafter 
be  bought,  and  at  what  price,  nor  the  yield  the  same  would  make,  or 
the  price  of  the  product;  such  matters  being  purely  speculative  and  no 
more  than  guess  work,  or  at  best,  opinion,  about  which  men  of  expe- 
rience on  such  matters  naturally  differed;  therefore  it  is  not  possible 
that  this  defendant  could  have  given  any  valid  opinion  on  such  matter, 
and  this  fact  was  well  known  to  plaintiff,  as  this  defendant  will  prove, 
nor  was  plaintiff  influenced  by  any  such  consideration  in  selling  his 
stock ;  further,  this  defendant  denies  giving  any  such  opinion  as  alleged 
by  plaintiff.'' 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment for  the  defendant,  from  which  judgment  the  plaintiff  below  pros- 
ecutes this  appeal.  The  circumstances  attending  the  sale  of  the  stock 
and  the  statements  and  representations  made  by  the  defendant  to  in- 
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duce  plaintiff  to  make  the  sale  are  thus  stated  by  the  plaintiff  on  his 
direct  examination  as  a  witness  in  his  own  behalf : 

"I  sold  my  stock  to  defendant,  Tom  Self,  about  January  8,  1900,  at 
95  cents  on  the  dollar,  amounting  to  the  sum  of  $950.  The  cir- 
cumstances attending  the  sale  were  as  follows  One  evening  abont  dark 
we  had  the  lights  on  and  were  fixing  to  close  up.  This  was  about  Janu- 
ary 9th,  10th,  or  11th.  I  keep  my  office  in  the  back  part  of  Jim  Brown's 
store.  We  were  putting  away  our  books,  about  dark,  and  Mr.  Self 
walked  in  and  walked  all  the  way  back  where  I  was,  and  I  spoke  to  him 
and  asked  him  if  I  could  do  anything  for  him,  and  he  said  he  came 
around  to  see  if  I  wanted  to  sell  my  stock  in  the  oil  mill,  and  I  said  *I 
don^t  know  what  it  is  worth.'  He  said  he  had  bought  some  stock  not 
long  before  that  for  80  cents.  I  said,  TTou  have  had  business  all  your 
own  way  over  there  this  season,  and  you  ought  to  make  some  money/ 
He  said,  ^No,  sir;  we  won't  make  a  great  deal;  we  owe  several  thousand 
dollars  to  the  bank  and  about  $3000  or  more  to  Le  Gory  &  Mayes.* 
I  said,  'How  much  do  you  owe  Le  Qory  &  Mayes  P  He  said  something 
over  $2000.  I  said,  ^ou  won't  pay  a  very  good  dividend  this  year, 
then.'  He  said,  'No;  we  owe  a  great  deal  and  will  have  to  have  some 
improvements  made.  You  will  remember  that  I  talked  to  you  about 
putting  in  a  press;'  and  I  said  yes.  He  said  all  of  the  directors  favor 
it,  and  that  he  thought  it  would  be  actually  necessary  to  put  in  these 
improvements.  I  said,  'Now,  Mr.  Self,  why  do  you  want  to  buy  this 
stock  if  you  think  it  isn't  going  to  declare  a  dividend  or  pay  anything  ? 
What  do  you  want  it  for?'  And  he  gave  me  as  a  reason  that  he  was 
owning  some  of  the  stock  in  the  mill  and  wanted  some  more  so  that  he 
could  hold  his  job  there;  and  I  said,  'You  are  not  going  to  be  turned 
off.'  And  he  said,  'I  may  be  turned  out,  and  I  am  satisfied  if  I  can 
-just  hold  my  job.'  I  said,  'Now,  if  you  don't  put  in  that  press  what 
do  you  think  the  dividend  will  be?'  'Well,'  he  said,  'if  we  don't  have 
any  bad  luck  we  may  pay  a  10  per  cent  dividend,  if  we  don't  put  in 
valuable  improvements.'  He  said  that  it  required  a  whole  lot  of  im- 
provements that  will  cause  expenditures,  and  I  understood  him  to  say 
they  owed  other  debts,  but  that  was  the  only  one  he  mentioned.  He 
stated  what  dividends  it  would  pay  in  answer  to  my  question.  I  asked 
him  all  about  it.  Finally  I  said,  'Well  now.  Self,  you  have  worked 
that  thing  up  and  I  had  rather  you  would  have  my  stock  than  any- 
one else.'  I  never  had  any  dealings  with  him  and  he  never  came  around 
to  the  store  before,  a  I  remember,  but  then  from  what  I  had  heard  he 
had  done  good  work  over  there.  I  said,  'If  there  was  not  going  to  be 
any  dividends,  and  I  can't  get  any  money  out  of  it,  I  will  take  it  out;* 
and  he  led  me  to  believe  that  if  the  press  was  put  in  there  would  be  no 
dividend,  and  he  gave  me  to  understand  it  would  be  put  in  and  there 
would  be  no  dividend;  and  I  said,  'If  that  is  the  case  I  had  rather  sell 
to  you  than  anybody  else,  and  you  can  have  it,  if  that  is  all  it  is  worth, 
for  95  cents  cents  on  the  dollar.  And  he  said,  'All  right;  I  think  I 
can  get  the  money  from  Le  Gory,  and  if  I  can  I  will  S€«  you  later.'    I 
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said,  'Hold  on  there  a  minute.  Is  Mr.  Le  Gory  or  anyone  else  in  this 
deal  with  you?'  He  said,  'No  sir;  he  is  in  no  way  interested.  He  is 
only  furnishing  me  the  money.'  I  remember  distinctly  that  he  said 
he  was  not  interested.  I  thought  that  Gus  Le  (Jory,  being  a  director, 
and  furnishing  the  money,  there  might  be  something  up,  and  I  stopped 
him  and  asked  him.  Mr.  Self  went  out,  and  came  back  and  said,  'Le 
Gory  will  be  in  in  a  minute  and  pay  it,'  and  Gus  came  in  and  said 
something  about  paying  me  the  money  in  the  morning,  but  anyhow  Gus 
said,  'Jim  (speaking  to  Jim  Brown),  just  write  a  check  and  I  will  sign 
it,'  and  I  just  got  the  stock  out  of  the  safe.  It  was  in  ten  or  twelve 
pieces.  I  handed  the  stock  to  Mr.  Self,  and  said,  'Self,  you  write  the 
transfer,'  and  he  took  the  stock  and  wrote  there,  'Transferred  for  value 
received  to  Tom  Self.'  There  was  no  one  else's  name  in  there  at  the 
time  but  Self's,  and  he  told  me  that  no  one  had  any  interest  in  it  but 
himself.  I  knew  the  position  that  John  Le  Gory  had  at  the  oil  mill, 
and  if  I  had  known  of  his  interest  in  the  matter  I  don't  think  I  would 
have  closed  the  sale  that  evening  at  least.  Gus  Le  Gory  is  the  presi- 
dent of  the  company,  and  Self  said,  1  will  see  Mr.  Le  Gory  and  get  the 
money.'  I  said,  'Self,  is  Gus  Le  Gory  interested  with  you  in  this  pur- 
chase P  and  he  said  no ;  and  I  asked  then  if  anybody  was  interested  and 
he  said  no,  and  that  he  didn't  believe  there  would  be  any  dividend. 
The  secretary  and  some  of  the  directors  told  me  that  they  declared  a  50 
per  cent  dividend.  This  was  several  months  after  I  sold.  They  never 
did  publish  it  in  the  papers.  I  didn't  know  anything  about  the  financial 
condition  of  the  oil  mill.  I  had  not  been  in  a  position  to  know  any- 
thing about  it.  All  I  knew  was  hearsay.  I  was  at  a  meeting  in  June 
the  year  before,  and  we  met  up  here  and  I  was  elected  chairman,  and 
the  directors  asked  for  time  to  make  a  report.  They  were  to  have  made 
a  report  on  the  preceding  year's  business.  Anyhow,  they  elected  me 
chairman  of  the  stockholders'  meeting  that  day,  and  I  called  on  the 
directors  for  a  report,  and  they  said  they  were  not  ready  to  make  any 
report.  I  never  saw  any  report.  I  regarded  Mr.  Self  as  manager  and 
superintendent  of  the  mill.  He  was  one  of  the  directors.  I  suppose 
the  directors  could  have  control  of  the  management  of  the  mill,  but  my 
experience  is  that  the  man  over  at  the  mill  generally  runs  it.  Mr.  Self 
got  a  little  over  $1500  for  the  management  of  the  mill  and  looking 
after  the  business  of  the  mill.  He  told  me  himself  he  was  getting  good 
pay.  My  place  of  business  is  on  the  east  side  of  town  and  the  oil  mill 
is  out  there  between  one-half  and  three-quarters  of  a  mile.  I  don't 
believe  that  I  have  been  in  the  office  of  the  mill  over  three  times.  It  is 
about  half  a  mile  from  the  principal  business  part  of  the  town.  The 
bookkeeper's  office  was  over  there  at  the  mill.  The  manager  stayed 
over  there  at  the  mill.  If  I  had  wanted  information  I  should  have  gone 
to  Mr.  Self,  for  I  don't  think  the  other  directors  know  anything  about 
it.  They  had  the  management  of  the  mill  and  put  him  over  there  to 
look  after  it.  The  other  directors  do  not  get  any  pay.  I  was  over  there 
one  day  and  he  was  showing  me  what  they  had  done.     I  had  entire 
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confidence  in  Mr.  Self.  I  believed  his  statement  to  me  about  the  in- 
debtedness of  the  mill  and  the  dividend  it  would  pay.  Mr.  Self  said 
they  had  paid  a  right  smart  on  what  they  owed  Le  Qory  &  Mayes,  but 
still  owed  them  something  over  $2000.  The  dividend  which  is  paid 
would  determine  the  value  of  the  stock,  in  my  judgment.  If  the  mill 
was  making  money  the  stock  would  be  worth  more  than  if  they  were 
not  making  any.  I  regard  stock  worth  whatever  the  dividend  is.  Stock 
that  pays  10  per  cent  dividend  is  worth  par.  If  jt  paid  20  per  cent 
dividend  it  would  be  worth  $1.10.  If  it  earned  a  50  per  cent  dividend  it 
would  be  worth  three  or  four  to  one.  If  I  had  stock  of  $100  which 
would  draw  $50,  it  would  be  worth  $400.  If  I  had  known  what  divi- 
dend would  be  paid  on  my  stock  at  the  time  I  sold  I  would  not  have 
taken  two  for  one.  When  I  was  connected  with  the  mill  we  began  to 
buy  seed  in  August,  and  bought  a  good  many  in  September.  The  big 
months  were  October,  November,  and  December.  They  commence  grind- 
ing about  the  Ist  of  October.  The  bulk  of  the  seed  are  bought  in  Octo- 
ber, November,  and  Pecember.  I  relied  upon  .the  statements  made  to  me 
by  Mr.  Self  about  the  mill.  I  never  mentioned  selling  my  stock  for 
five  or  six  months  before  that,  and  I  want  to  explain  right  here  that  I 
came  up  here  to  the  stockholders'  meeting  and  the  directors  were  not 
ready  to  report,  and  I  then  said  I  believed  I  would  sell  out  In  making 
the  sale  to  Mr.  Self  I  had  no  absolute  knowledge  of  the  afihirs  of  the 
mill,  and  therefore  relied  upon  Mr.  Self s  statements.  They  were  what 
induced  me  to  sell.  He  came  in  hunting  me  up  when  I  was  not  think- 
ing of  selling,  I  had  been  drumming  seed  for  the  mill  all  the  fall.  The 
stock  had  been  low  previous  to  that.  I  had  hearjL  that  it  sold  very  low 
before  that.  I  believe  Mr.  Self  told  me  that  he  had  bought  some  as  low 
as  30  cents.  I  am  sure  he  did.  I  do  not  know  what  the  actual  indebted- 
ness of  the  mill  to  Le  Gory  &  Mayes  was  at  the  time  of  the  sale.  Only 
Jim  Brown,  Tom  Self,  and  I  were  present  when  the  sale  was  made  and 
no  one  else  heard  the  conversation — ^until  Le  Gory  came  in  with  Self." 
The  undisputed  evidence  in  the  record  establishes  the  following  facts: 
The  defendant  Self  was  the  superintendent  of  the  oil  mill,  and  directed 
its  mechanical  operation,  but  had  no  authority  as  general  manager  of 
the  business  of  tiie  company.  He  was  a  member  of  the  board  of  direc- 
tors and  was  also  a  member  of  a  committee  of  three  whose  duty  it  was 
to  make,  purchases  of  seed  and  sales  of  the  product  of  the  mill.  John 
Le  Gory  was  bookkeeper  for  the  mill,  and  he  and  Self  agreed  to  buy  up 
some  of  the  stock  provided  they  could  borrow  the  money  to  pay  for 
same.  They  made  arrangements  with  Le  Gory's  father  to  furnish  the 
money  and  bought  about  100  shares.  PlaintifFs  stock  was  the  first  stock 
purchased  by  them.  No  daily  record  of  the  operations  of  the  mill  was 
kept,  and  it  was  impossible  to  tell  with  any  certainty  on  the  8th  day  of 
January,  1900,  what  amount  of  seed  or  of  manufactured  product  was 
on  hand,  nor  could  it  have  been  known  with  any  degree  of  certainty  what 
quantity  of  oil  could  be  produced  from  the  seed  on  hand.  As  a  matter 
of  fact,  the  defendant,  when  making  arrangements  with  Mr.  A.  Le  Gory 
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to  borrow  money  with  which  to  purchase  stock,  estimated  the  amount 
of  seed  on  hand  at  276  to  300  tons  less  than  the  actual  amount.  (The 
defendant  testified  that  he  thought  the  mill  would  pay  a  10  or  15  per 
cent  dividend,  but  that  this  would  be  consumed  in  making  repairs  and 
paying  the  debts  due  by  the  mill.)  At  that  time  the  mill  owed  to  the 
bank  at  Crockett  $7813.08 ;  to  Mayes  &  Le  Gory,  $1900  or  $2000,  and 
other  indebtedness  amounting  to  $3000.  For  some  time  prior  to  the  8th 
of  January  the  matter  of  putting  in  improvements  costing  $3000  or 
$3500  had  been  under  consideratipn  by  the  board  of  directors  and  was 
pending  at  that  time.  Self  was  in  favor  of  making  the  improvements, 
and  when  the  dividend  was  finally  declared  it  was  done  by  a  divided 
board,  some  of  whom  favored  putting  the  money  in  improvements,  ex- 
cept a  dividend  of  10  per  cent.  The  stock  of  the  oil  company  is  not 
shown  to  have  had  a  market  value  on  January  8,  1900.  None  of  said 
stock  had  prior  to  that  time  sold  for  as  much  as  defendant  paid  for 
plaintiff^s.  After  the  8th  of  January,  1900,  cotton  seed  meal  advanced 
in  price  $1.60  per  ton  and  oil  from  2  to  3  cents  per  gallon.  Prior  to 
this  time  the  mill  had  contracted  25,000  gallons  of  oil  at  24  cents  per 
gallon,  but  only  a  portion  -of  it  had  been  delivered.  The  price  of  oil 
advanced  within  a  few  days  after  January  8th  to  30  cents  per  gallon, 
and  the  balance  of  the  product  of  the  mill  was  sold  at  that  price.  Self 
did  not  know  the  price  of  oil  at  the  time  he  bought  plaintiff's  stock ;  he 
thought  then  it  was  worth  about  26  cents,  but  was  not  receiving  quota- 
tions at  that  time,  because  the  mill  had  shortly  before  sold  25,000  gal- 
lons, only  a  part  of  which  had  been  delivered,  and  was  not  then  bother- 
ing about  market  prices.  On  the  8th  of  January,  1900,  the  market 
price  of  oil  was  28  cents  per  gallon.  Usually  all  the  cotton  seed  obtain- 
able for  the  manufacture  of  oil  is  sold  before  the  1st  of  January,  but 
after  the  purchase  of  plaintiff's  stock  the  mill  unexpectedly  procured 
260  tons  of  seed.  The  oil  produced  by  the  mill  after  the  purchase  of 
plaintiff's  stock  amounted  to  36,000  gallons,  which  as  before  stated  was 
sold  for  30  cents  per  gallon.  On  April  16,  1900,  the  board  of  directors 
declared  a  dividend  of  50  per  cent. 

We  are  of  opinion  that  this  evidence  wholly  fails  to  sustain  plaintiff's 
allegations  that  he  was  induced  to  sell  his  stock  to  the  defendant  by 
false  and  fraudulent  representations  made  to  him  by  the  defendant,  and 
that  no  other  verdict  than  one  in  favor  of  the  defendant  could  have 
been  properly  rendered  upon  such  evidence.  An  examination  of  plain- 
tiff's testimony  shows  that  the  only  representations  made  to  him  by  the 
defendant  were  that  he  did  not  tiiink  the  oil  company  would  make  a 
great  deal  that  season;  that  it  owed  about  $2000  to  Le  Gk)ry  &  Mayes 
and  several  thousand  to  the  bank,  and  would  have  to  make  some  im- 
provements; that  if  the  improvements  were  not  made  and  the  mill  had 
no  bad  luck  it  might  make  10  per  cent ;  and  that  no  one  was  interested 
with  him  in  the  purchase  of  the  stock.  The  undisputed  evidence  shows 
that  the  representations  as  to  the  indebtedness  of  the  mill  and  the  neces- 
sity for  and  probability  of  spending  several  thousand  dollars  in  improve- 
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ments  were  true.  Admitting  that  the  statement  that  no  one  was  inter- 
ested with  him  in  the  purchase  of  the  stock  was  false,  plaintiff  does  not 
claim  that  such  statement  induced  him  to  make  the  trade,  nor  that  he 
would  not  have  sold  his  stock  to  Self  if  he  had  known  that  Le  Grory  was 
interested  with  him  in  its  purchase,  but  only  testifies  that  if  he  had 
known  this  fact  he  does  not  think  he  would  have  made  the  trade  that 
evening.  This  representation  as  to  no  one  being  interested  with  him  in 
the  trade  being  immaterial,  it  only  remains  for  us  to  consider  whether 
the  statement  of  defendant,  as  to  what  he  thought  the  dividend  on  the 
stock  would  be,  is  such  a  false  representation  as  would  entitle  plaintiff 
to  a  rescission  of  the  sale.  We  think  there  is  nothing  in  the  evidence 
to  show  that  the  statement  of  defendant  as  to  what  he  thought  would  be 
the  probable  dividend  earned  by  the  mill  for  that  season  was  not  an 
honest  and  truthful  expression  of  his  opinion  on  the  subject  There  is 
certainly  no  evidence  in  the  record  showing  that  he  had  knowledge  of 
any  facts  which  he  failed  to  disclose  to  the  plaintiff  from  which  the 
earnings  of  the  mill  could  be  estimated  with  any  certainty.  The  fact 
that  the  mill  did  earn  a  large  dividend  was  due  in  a  great  measure  to 
circumstances  which  occurred  after  the  purchase  of  plaintiff's  stock, 
and  which  the  defendant  at  the  time  he  made  such  purchase  did  not 
know  and  had  no  reason  to  believe,  so  far  as  the  evidence  in  the  record 
shows,  would  occur. 

In  order  to  sustain  an  action  based  upon  false  representations  the 
evidence  must  show  that  the  alleged  representations  were  representations 
of  fact  and  not  merely  expressions  of  opinion;  were  known  to  be  false 
by  the  defendant,  or  were  recklessly  made  without  any  regard  to  their 
truth  or  falsity,  and  made  for  the  purpose  of  influencing  the  plaintiff, 
and  that  such  representations  were  relied  on  by  the  plaintiff.  Applying 
this  rule  to  the  undisputed  facts  in  this  case,  we  are  of  opinion  that  the 
plaintiff  has  failed  to  show  that  he  is  entitled  to  any  relief. 

The  evidence  not  only  fails  to  show  that  defendant  knew,  at  the  time 
he  purchased  plaintiff's  stock  what  the  dividends  upon  such  stock  would 
be,  but  affirmatively  shows  that  it  was  impossible  at  that  time  to  have 
known  what  the  mill  would  earn.  The  earnings  of  an  oil  mill  are  in 
the  nature  of  things  dependent  upon  many  contingencies,  and  any  state- 
ment as  to  what  such  earnings  will  be,  made  before  one-half  of  the 
season's  output  of  the  mill  has  been  disposed  of,  must  necessarily  be 
merely  an  expression  of  opinion,  and  can  not  be  regarded  as  a  repre- 
sentation of  facts.  Such  being  our  view  of  the  force  and  effect  of  the 
undisputed  evidence  in  this  case,  it  is  unnecessary  for  us  to  discuss  ap- 
pellant's various  assignments  of  error  in  detail.  It  is  sufficient  to  say 
that  in  our  opinion  none  of  the  assignments  point  out  any  material 
error.  The  undisputed  evidence  being  such  that  no  other  verdict  than 
one  in  favor  of  plaintiff  could  properly  have  been  rendered,  any  error 
committed  by  the  court  below  in  overruling  exceptions  to  portions  of 
defendant's  answer,  in  his  charge  to  the  jury,  or  in  the  admission  or  ex- 
clusion of  evidence  which  could  not  in  any  way  affect  the  force  of  the 
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undiBputed  facts  in  the  case,  was  harmless  and  would  not  authorize  a 
reversal  of  the  judgment.    The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


DSLHAB  OlYENS  V.  MaRIUS  DsLPRAT. 
Decided  March  21,  1902. 

1.— Injtmctioii— Void  Judgment— Adequate  Remedy  at  Law. 

Equitable  relief  even  as  against  a  judgment  which  is  void  will  be  denied 
where  the  applicant  for  such  relief  has  an  aoequate  remedy  at  law,  as  where  the 
time  for  a  writ  of  certiorari  had  not  expired  when  the  mjunction  was  applied 
for  and  obtained. 

8.— ^Same— Judgment  on  Injvnction  Bond— Practice  on  Appeal. 

Where  defendant  in  an  action  for  an  injunction  has  not  pleaded  in  reoon- 
▼ention  against  plaintiff  and  the  sureties  on  his  injimction  bond,  the  appellate 
court,  on  the  dissolution  of  the  injunction,  can  not  enter  judgment  on  the  bond 
for  the  amount  of  the  defendant's  judgment  sought  to  be  enjoined. 

Error  from  Nueces.    Tried  below  before  Hon.  Stanley  Welsh. 

Turner  &  McCampbell,  for  plaintiff  in  error. 

PLEASANTS,  Associate  Justice. — ^Defendant  in  error  brought 
this  suit  to  enjoin  the  execution  of  a  judgment  against  him  in  favor  of 
plaintiff  in  error  for  $150  and  cost  of  suit,  rendered  in  the  Justice 
Court  of  precinct  No.  1  of  Nueces  County,  on  the  29th  day  of  May, 
1899.  The  petition  for  injunction  was  filed  July  3,  1899,  and  a  tem* 
porary  injunction  granted  by  the  district  judge  as  prayed  for.  The 
cause  was  continued  by  agreement  from  term  to  term  until  the  I5th 
of  May,  1901,  on  which  date  there  was  a  trial  upon  the  merits  and 
judgment  rendered  perpetuating  the  injunction.  The  petition  alleges 
the  nonresidence  of  the  defendant  and  sendee  by  publication,  and  that 
the  judgment  of  the  Justice  Court  was  void  for  want  of  jurisdiction  of 
the  person  of  the  defendant.  The  defendant  answered  by  general  de- 
murrer and  general  denial.  The  facts  fully  sustain  the  allegations  of 
the  petition,  and  the  court  below  so  found. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  overruling  the  general  demurrer  to  the  petition.  It  seems  to  be 
well  settled  by  the  decisions  of  our  Supreme  Court  that  the  general  rule 
of  equity  which  denies  relief  by  injunction  when  the  party  applying 
therefor  has  an  adequate  remedy  at  law  applies  to  suits  brought  to  en- 
join a  void  judgment,  and  if  the  defendant  in  such  judgment  has  had 
an  opportunity  to  avail  himself  of  a  legal  remedy  to  vacate  it  and  has 
failed  to  make  use  of  his  remedy  at  law,  relief  by  injunction  should  be 
denied  him.  Railway  v.  Ware,  74  Texas,  47;  Railway  v.  Wright,  88 
Texas,  347.    The  petition  for  injunction  was  filed  fifty-five  days  be- 
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fore  the  right  of  the  plaintiflE  below  to  a  writ  of  certiorari  had  expired. 
It  thus  appearing  from  the  face  of  the  petition  that  the  plaintiff  had 
an  adequate  remedy  at  law,  the  court  below  erred  in  overruling  the  gen- 
eral demurrer,  and  the  judgment  of  said  court  must  be  reversed  and 
judgment  here  rendered  dismissing  plaintiff's  suit. 

The  defendant  in  error  asks  that  we  render  judgment  against  plain- 
tiff in  error  and  the  sureties  upon  his  injunction  bond  for  the  amount 
adjudged  by  the  Justice  Court  to  be  due  defendant  in  error.  There 
was  no  pleading  by  defendant  in  the  court  below  in  reconvention  against 
the  plaintiff  and  the  sureties  on  his  injunction  bond,  and  in  the  absence 
of  such  pleading  the  statute  does  not,  upon  a  dissolution  of  an  injunc- 
tion, authorize  any  judgment  against  the  plaintiff  or  the  sureties  on 
his  injunction  bond  unless  the  court  be  satisfied  that  the  injunction 
was  obtained  for  delay  only,  in  which  case  10  per  cent  damages  may 
be  assessed.  Rev.  Stats.,  art.  3010;  Railway  v.  White,  57  Texas,  130; 
Aney  v.  Stewart,  60  Texas,  154.  The  facts  in  this  case  do  not  author- 
ize a  judgment  for  damages  for  delay.  The  judgment  of  the  court  be- 
low is  reversed  and  judgment  here  rendered  dismissing  plaintiff's  suit. 

Reversed  and  rendered. 


Houston  East  &  West  Texas  Railway  Company  v. 
Allen  Seale. 

Decided  March  20,  1902. 

1.— Railway  Company— Baggage— Limiting  Liability. 

A  railway  company  has  the  right  in  an  interstate  contract  of  carriage  to 
limit  its  liability  for  loss  of  baggage  to  its  own  line. 

IK. — Same— Pleading. 

Where  a  demurrer  was  sustained  to  the  defendant  railway  company's 
answer  setting  up  a  contract  limiting  its  liability  for  the  loss  of  plaintiff's  bag- 
gage to  $100,  its  assignment  of  error  that,  on  the  Evidence,  plaintiff's  recovery 
should  have  been  limited  to  $100,  as  stipidated  in  the  contract,  was  untenable 
as  being  without  support  in  the  pleadings. 

3.— ^ame — Avexment  of  Negligence — ^Public  Policy — Common  Law. 

Where  plaintiff  sought  to  hold  the  carrier  upon  its  common  law  liability 
for  loss  of  baggage,  without  any  averment  that  the  damages  were  caused  by 
its  negligence,  the  question  of  the  validity,  upon  grounds  of  public  policy,  of 
a  stipulation  limiting  its  liability  for  loss  due  to  i&  negligence,  does  not  ariae. 

4. — Same— Pleading— Description. 

In  an  action  for  loss  and  injury  of  a  passenger's  baggage,  a  description  in 
the  petition  of  the  articles  alleged  to  be  lost  as  "three  dresses,  worth  $300," 
and  of  those  injured  as  "consisting  of  shirts,  waists,  collars,  cuffs,  and  ladi^ 
undergarments,''  was  not  sufficiently  itemized  and  specific  as  against  a  special 
demurrer. 

5.-^ame — ^Measure  of  Damagea— Value. 

The  measure  of  damages  for  loss  of  or  injury  to  plaintiff's  baggage  while 
in  the  hands  of  the  carrier  is  the  actual  value  of  the  articles  destroyed^  and 
the  amount  of  damage  to  those  partially  destroyed,  with  legal  interest,  and 
a  recovery  could  not  be  had  for  deprivation  of  the  use  of  the  clothing,  or  fcr 
inconvenience,  annoyance,  and  mortification  resulting  therefronu 
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6. — Same — ^Evidence  Immaterial. 

The  length  of  time  it  took  plaintiff  to  obtain  other  clothing,  and  the  purpose 
for  which  he  and  hia  wife  went  to  the  point  of  destination,  furnish  no  basis  for 
recovery,  and  evidence  to  show  the  same  should  not  have  been  received. 

Appeal  from  Nocogdoches.     Tried  below  before  Hon.  Tom  C.  Davie. 

Baker,  Boils,  Baker  &  Lovett  and  J.  8.  McEachin,  for  appellant. 

Branch,  Matthews,  Harris  <6  Beeson,  for  appellee. 

6AHEETT,  Chief  Justice. — This  action  was  brought  by  Allen 
Seale  to  recover  damages  of  the  railway  company  for  injury  to  bag- 
gage carried  for  the  plaintiflf  over  the  line  of  the  company  from  Nacog- 
doches, Texas,  to  Shreveport,  La.,  on  a  ticket  sold  by  the  company  to  the 
plaintiif  for  his  wife  for  transportation  from  Nacogdoches,  Texas,  to  Col- 
orado Springs,  Colo.,  via  Shreveport  and  Port  Worth.  The  line  of  the 
defendant  extended  only  to  Shreveport  and  the  journey  was  completed 
from  that  place  over  the  lines  of  connecting  carriers.  When  plaintifF 
and  his  wife  arrived  at  Colorado  Springs  and  their  trunks  were  deliv- 
ered to  them  they  discovered  that  some  of  the  clothing  in  the  wife's 
trunk  had  been  ruined  and  some  of  it  damaged  by  wet. 

Plaintiff  alleged  in  his  petition:  That  the  contents  of  the  trunk 
"consisted  of  wearing  apparel  of  plaintiff's  wife  and  the  articles  de- 
stroyed were  of  the  value  of  $300,  and  the  articles  partially  destroyed 
were  damaged  to  the  extent  of  $200.''  That  he  was  induced  to  go  to 
Colorado  Springs  for  pleasure  by  excursion  rates  offered  by  the  appel- 
lant, but  his  wife  was  deprived  of  wearing  apparel  "suitable  for  partici- 
pating in  the  festivities  and  enjoyment."  He  pleaded  hotel  bills  and 
incidental  expenses  for  time  lost  in  efforts  to  supply  other  clothing; 
$250  damages  for  deprivation  of  the  use  of  the  clothing  during  the  stay 
at  Colorado  Springs ;  and  $250  on  account  of  "inconvenience,  depriva- 
tion, annoyance,  and  mortification"  suffered  by  his  wife  in  being  de- 
prived of  the  use  of  the  contents  of  the  trunk. 

.Demurrers  to  the  petition  were  sustained  requiring  plaintiff  to  plead 
more  specifically  the  nature  and  value  of  the  articles  destroyed  and 
damaged^  and  striking  out  the  averments  of  damages  on  account  of  ho- 
tel bills  and  incidental  expenses.  Plaintiff  filed  a  trial  amendment  al- 
leging "that  the  totally  destroyed  articles  in  said  trunk  consisted  of 
three  dresses  worth  $300;  that  the  articles  injured  consisted  of  shirt- 
waists, collars,  cuffs,  and  ladies'  undergarments;  and  the  damage  to 
said  articles  is  $200."  Appellant  specially  excepted  to  the  amend- 
ment because  it  did  not  sufficiently  describe  and  itemize  the  articles  or 
give  their  value  separately  or  the  extent  of  the  damage.  The  defend- 
ant pleaded  also  a  contract  contained  in  the  ticket  sold  to  the  plaintiff 
limiting  its  liability  to  $100  on  account  of  baggage.  To  this  defense 
the  plaintiff  interposed  a  demurrer  which  was  sustained  by  the  court. 
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A  jury  was  waived,  and  upon  trial  by  the  court  judgment  was  rendered 
in  favor  of  the  plaintiff  for  $150. 

The  plaintiff  has  brought  his  suit  upon  the  contract  for  carriage,  and 
seeks  to  hold  the  defendant  upon  its  common  law  liability  for  the  de- 
livery of  the  baggage,  which  is  the  same  as  a  carrier  of  goods.  It  is 
that  of  an  insurer.  3  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  p.  546.  The 
defendant  relies  upon  the  contract  for  a  limitation  of  its  liability  to  its 
own  line,  and  then  not  exceeding  $100.  As  a  contract  for  carriage 
from  Nacogdoches,  Texas,  to  Colorado  Springs,  Colo.,  it  is  interstate, 
and  the  question  might  arise  whether  or  not  the  statute  of  Texas  (Be- 
vised  Statutes,  article  320)  prohibiting  carriers  from  limiting  their 
liability  as  it  exists  at  common  law  would  apply.  Houston  Navigation 
Co.  V.  Insurance  Co.,  89  Texas,  1;  Armstrong  v.  Bailway,  92  Texas, 
117.  Following  Armstrong  v.  Bailway,  the  Court  of  Civil  Appeals  for 
the  Fourth  District  has  held  that  the  statute  applies  to  baggage  checked 
on  a  ticket  from  San  Antonio,  Texas,  to  the  Ci^  of  Mexico  and  retom. 
Bailway  v.  Ware,  1  Texas  Ct.  Bep.,  391.  But  we  do  not  find  it  neces- 
sary to  determine  the  question,  since  there  is  no  assigiunent  of  error 
requiring  us  to  do  so.  The  court  sustained  the  demurrer  of  the  plain- 
tiff to  the  answer  setting  up  the  defense,  but  the  defendant  only  at- 
tempts to  raise  the  question  by  assignments  that  upon  the  evidence  the 
court  should  have  done  for  tiie  plaintff  not  exceeding  $100  as  stipu- 
lated in  the  contract.  This  would  have  been  without  any  pleading  to 
support  it.  The  defendant  had  the  right  to  limit  its  liability  to  its 
own  line.  Bailway  v.  Baird,  75  Texas,  256.  There  is  no  averment  in 
the  petition  that  the  damage  was  caused  by  the  negligence  of  the  de- 
fendant, hence  the  question  whether  on  the  ground  of  public  policy 
the  defendant  might  limit  its  liability  for  loss  occasioned  by  its  negli- 
gence does  not  arise.  Nor  is  it  alleged  that  the  stipulation  for  limita- 
tion of  the  liability  of  the  defendant  was  unreasonable.  The  question 
of  negligence  and  unreasonableness  would  have  to  be  submitted  to  a 
jury,  but  the  right  of  the  carrier  to  limit  its  liability  under  the  stat- 
ute was  for  the  court. 

The  exception  of  the  defendant  to  the  trial  amendment  filed  in  re- 
sponse to  the  ruling  of  the  court,  requiring  more  specific  allegations  of 
the  nature  of  the  articles  destroyed  and  damaged  and  the  amount  of 
the  damages  should  have  been  sustained.  It  was  scarcely  more  specific 
than  the  allegation  in  the  pleading  required  to  be  amended.  The  par- 
ticular articles  of  clothing  and  the  value  and  the  extent  of  the  loss  and 
damage  were  within  the  knowledge  of  the  plaintiff,  and  the.  defendant 
was  entitled  to  have  pleaded  an  itemized  list  of  the  dresses  destroyed, 
stating  the  character  and  value  of  each,  and  of  the  severld  articles  dam- 
aged, stating  the  nature  and  character  of  each  article  and  the  value 
thereof  and  the  extent  of  the  damage.  The  exception  specifically  and 
particularly  pointed  out  the  defect  in  the  pleading,  and  it  should  have 
been  sustained.    The  information  required  was  peculiarly  within  the 
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knowledge  of  plaintiff  to  the  minutest  detail^  and  was  something  about 
which  the  defendant  could  know  nothing.  Schneider  v.  Ferguson^  77 
Tezas^  574;  Beck  v.  Avendino^  82  Texas^  316;  Townes  on  Pleading, 
278,  279. 

'  As  the  judgment  must  be  reversed  for  the  error  indicated,  we  will 
point  out  with  the  view  to  another  trial  other  errors  in  the  record, 
which,  however,  taking  into  consideration  the  undisputed  evidence  as 
to  value  and  the  amount  of  the  judgment,  would  of  themselves  not  re« 
quire  a  reversal  if  we  should  hold  that  the  evidence  is  sufficient  to  sus* 
tain  the  finding  that  the  injury  occurred  on  the  line  of  defendant,  upon 
which  we  do  not  pass. 

•  The  measure  of  damage  for  the  loss  sustained,  if  it  occurred  on  the 
defendant's  line,  is  the  actual  value  of  the  two  dresses  destroyed  and 
the  amount  of  damage  to  the  several  articles  partially  destroyed,  with 
legal  interest  on  the  aggregate  amount.  3  Am.  and  Eng.  Enc.  of  Law, 
584;  Railway  v.  Jackson,  62  Texas,  209.  The  court  therefore  erred 
in  overruling  the  defendant's  exceptions  to  the  paragraphs  in  the  peti* 
tion  claiming  damages  for  deprivation  of  the  use  of  the  clothing  and 
for  "inconvenience,  deprivation,  annoyance,  and  mortification"  occa- 
sioned by  the  loss,  and  in  hearing  evidence  in  support  thereof.  It  was 
improper  to  receive  evidence  that  plaintiff's  wife  was  very  much  dis- 
tressed and  cried  because  of  the  damage  to  her  wearing  apparel,  for  her 
distress  was  not  an  element  of  damage  and  could  have  no  proper  bear- 
ing on  the  case.  The  length  of  time  it  took  plaintiff  to  obtain  other 
clothing  and  the  purpose  for  which  plaintiff  and  his  wife  went  to  Colo- 
rado Springs  furnish  no  basis  for  recovery,  and  evidence  to  show  the 
same  should  not  have  been  received.  The  judgment  of  the  court  below 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  East  &  West  Texas  Railway  Gompakt  y. 
J.  P.  Gbubbs. 

Decided  March  27,  1902. 

l.*-Saflway  Company— Uoliahted  Depot  Platfomi. 

No  duty  as  arising  to  a  passenger  deyolves  upon  a  railway  company  to  keep 
lighted  that  portion  of  its  depot  platform  not  intended  for  the  use  of  pas- 
sengers and  to  which  they  would  not  ordinarily  resort. 

>.— Sama    Injury  to  Pasaenger— UaUlity. 

A  railway  company  is  not  liable  for  injury  receiyed  by  a  passenger  in 
stepping  through  a  bole  in  a  part  of  the  depot  platform  used,  to  his  knowledge, 
exclusively  for  handling  freight,  when  he  had  gone  there  on  a  dark  night  to 
relieve  himself,  and  there  was  a  closet  across  the  track,  thirty  or  forty  feet 
distant,  the  way  to  which  was  lighted. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom  C.  Davis. 
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Baker,  Botts,  Baker  £  Loveti  and  J.  S.  McEachin,  for  appellant. 
E.  B.  Lewis,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellee to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  appellant.  Plaintiff's  cause  of  action  is 
thus  stated  in  his  petiton: 

''The  defendant  had  a  depot  at  Lufkin,  Tezas^  which^  with  its  plat^ 
form  and  waiting  room,  abutted  on  its  line  of  railway.  It  was  used 
by  defendant  as  a  place  for  passengers  to  get  on  and  off  its  trains^  and 
all  persons  who  were  lawfully  at  said  depot  were  accustomed,  and  au- 
thorized by  defendant,  to  pass  over  and  along  the  platform,  which  was 
at  a  height  of  several  feet  from  the  ground  at  all  points.  That  the  de- 
pot was  used  as  a  place  for  passengers  to  await  the  arrival  of  trains, 
and  the  defendant  was  bound  to  keep  the  same  in  a  safe  condition^  and 
to  provide  lights  for  the  platform  and  approaches  thereto  at  night,  which 
it  failed  to  do. 

'That  defendant  cut  a  large  hole  in  its  platform  prior  to  May  23, 
1901,  and  on  said  date  plaintiff  was  in  the  said  town  of  Lufkin,  and 
went  to  the  said  depot  about  12  o'clock  on  the  night  of  said  date,  where 
he  purchased  a  ticket  for  the  purpose  of  becoming  a  passenger  on  de<> 
f endanf 8  train  from  Lufkin  to  Nacogdoches,  it  being  then  only  a  short 
time  before  said  train  was  due  to  arrive. 

"That  when  he  reached  the  station  it  was  dark  and  raining,  and  the 
depot  was  only  dimly  lighted  at  one  side  and  on  one  end,  but  on  the 
other  side  and  other  end  it  was  very  dark,  and  was  not  lighted  at  alL 

"That  the  train  was  late,  and  it  became  necessary  for  plaintiff  to  go 
to  a  remote  part  of  defendant's  platform,  for  the  purpose  of  urinating, 
no  place  being  prepared  by  defendant  for  the  use  of  its  passengers,  and 
being  unaware  of  danger,  and  free  from  fault  or  negligence,  started 
to  walk  across  the  platform,  and  by  reason  of  defendant's  willful,  care- 
less, and  negligent  disregard  of  its  duty  in  cutting  a  hole  in  its  plat- 
form, and  willfully,  carelessly,  and  negligently  leaving  said  hole  in  its 
platform,  and  willfully,  carelessly  and  negligently  failing  and  refusing 
to  light  its  depot  at  the  point  where  the  hole  was  cut,  and  at  both  sides 
and  ends,  plaintiff  stepped  into  said  hole,  and  skinned  his  leg  from  Vbe 
knee  down,  bruised  and  sprained  his  ankle,  broke  two  of  his  ribs,  and 
sustained  serious  and  permanent  internal  injuries.^' 

Defendant  answered  by  general  and  special  exceptions,  general  denial, 
and  by  special  plea,  the  substance  of  which  is  as  follows:  *Tliat  if 
plaintiff  was  injured  it  was  not  through  defendant's  negligence,  but  on 
account  of  his  own  want  of  care,  and  as  a  result  of  negligence  upon  his 
part,  in  this:  Notwithstanding  the  fact  that  defendant  had  used  due 
care  in  providing  safe  approaches  and  lights  for  all  that  portion  of  its 
premises,  depot  platform,  and  waiting  room,  where  passengers  were 
reasonably  expected  to  go,  or  where  it  was  necessary  for  them  to  go,  and 


190£.]  •     H.  E.  &  W.  T.  By.  Co.  v.  Grubbs.  369 

had  used  due  care  to  keep  the  same  in  safe  condition,  yet  plaintiff,  with- 
out due  care,  went  upon  parts  of  defendant's  premises  which  were  not 
erected  for  the  use  of  passengers,  which  plaintiff  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care;  but  plaintiff,  without  light  or 
guide,  or  precaution  of  any  character,  walked  along  the  platform  where 
passengers  were  not  expected  to  go,  and  stepped,  or  fell,  off  of  the 
same.'* 

The  exceptions  were  overruled,  and  a  trial  by  jury  in  the  court  below 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $191.  The 
evidence  adduced  by  plaintiff  on  the  trial  of  the  case  is  as  follows : 

E.  J.  Mantooth  testified  for  the  plaintiff:  ^'I  reside  at  Lufkin,  and 
am  familiar  with  the  depot.  On  the  morning  after  plaintiff  claims  to 
have  been  injured,  one  of  his  attorneys  called  me  up  over  the  phone, 
and  requested  me  to  go  to  the  depot  at  Lufkin  and  make  an  examina- 
tion of  the  platform.  I  did  so.  I  found  a  hole  in  the  freight  platform 
just  north  of  the  north  end  of  the  depot.  It  was  cut  out  of  some  planks 
in  the  platform.  The  platform  there  was  about  ten  feet  long,  north 
by  south.  The  hole  was  made  by  cutting  one  of  the  planks  in  a  slant- 
ing manner,  so  that  the  piece  would  fit  back  without  falling  through. 
The  hole  was  about  12x18  inches,  and  about  six  inches  from  the  end  of 
the  plank  on  the  north  end  of  the  platform.  A  water  pipe  extended  up 
from  the  ground  to  the  hole,  and  the  hole  had  evidently  been  left  there 
in  order  to  use  the  pipe  and  water  in  case  of  fire.  The  platform  is  about 
four  feet  from  the  ground,  and  is  situated  on  the  north  end  of  the  de- 
pot, between  a  side  track  and  a  spur  track.  The  passenger  departments 
and  waiting  rooms  are  on  the  south  end  of  the  depot.  The  ticket  office 
and  general  office  of  the  agent  are  between  the  freight  department  and 
the  passenger  departments  of  the  depot.  Tickets  are  sold  on  the  south 
side  of  the  agenf  s  office,  through  windows  opening  into  the  waiting 
rooms.  There  are  no  urinals  about  the  depot.  The  hole  in  the  plat- 
form was  open  the  next  morning  after  Orubbs  was  injured.  I  have  re- 
sided in  Lufkin  since  the  town  was  built,  and  have  often  taken  passage 
at  defendant's  depot.  I  have  never  known  passengers  to  use  the  portion 
of  the  depot  platform  on  the  north  side  of  the  depot  where  I  found  the 
hole.  It  could  be  used  by  passengers  if  they  went  up  the  steps  at  the 
northeast  comer  of  the  wareroom,  and  then  around  the  building  along 
the  platform  to  the  waiting  room.  This  would  be  out  of  the  way,  and 
not  the  usual  and  customary  way  that  passengers  go.  They  either  go 
up  the  steps  at  the  southeast  comer  of  the  platform,  or  else  step  from 
the  ground  upon  the  platform  at  the  ticket  office,  where  the  platform  is 
low.  I  have  never  known  the  platform  where  plaintiff  says  he  was  hurt 
to  be  used  for  any  other  purpose  than  the  handling  of  freight.  The 
depot  building  is  about  ninety  feet  long.  The  place  where  plaintiff 
claims  to  have  been  hurt  is  about  eighty  feet  from  that  part  of  the 
depot  between  the  white  waiting  room  and  the  southeast  comer  of  the 
platform.    The  roof  of  the  depot  extends  out  over  the  platform.    The 
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electric  light  lights  up  the  entire  eastern  and  southern  side  of  the  bnild- 
ing.  It  gives  ample  light  for  the  purpose  of  lighting  the  depot  and 
platform^  and  the  approaches  necessary  for  passengers  in  going  to  and 
from  the  depot.  The  groimd  around  the  south  end  and  eastern  side 
of  the  depot  is  level.  There  is  a  light  on  the  comer  of  the  square  eouth* 
east  of  the  depots  across  the  street  from  it^  and  another  southwest  of  the 
depot  on  the  street.  These  lights,  with  the  light  at  the  depots  light  up 
that  portion  of  the  street  and  the  buildings  sufficiently  for  any  ordinary 
purpose.'^ 

The  plaintfS  testified:  ''On  the  2dd  of  last  May  I  went  from  this 
place  [Nacogdoches]  to  Lufkin,  reaching  there  about  2 :30  in  the  even- 
ing. I  got  through  with  my  business  that  evening,  and  that  night,  near 
12  o^clock,  I  went  over  to  defendant's  depot  for  the  purpose  of  securing 
a  ticket  and  taking  passage  back  to  Nacogdoches.  Soon  after  reaching 
the  depot  I  procured  a  ticket.  There  were  some  women  and  children 
in  the  waiting  room,  lying  about  on  the  floor.  I  suppose  it  was  about 
midnight.  The  train  was  due  at  1  o'clock  a.  m.  As  the  depot  was 
somewhat  crowded,  I  went  out  on  the  platform,  laid  down  on  some 
trunks,  and  went  partially  to  sleep.  I  was  awakened  by  the  porter 
moving  the  trunks,  and  lit  my  pipe  and  walked  from  the  platform  at 
the  south  end  of  the  depot  up  on  the  platform  on  the  east  side,  and  feel- 
ing a  call  of  nature,  I  turned  to  my  left,  or  the  west,  around  the  north 
end  of  the  depot.  I  noticed  some  kegs  and  boxes  sitting  next  to  the 
northeast  comer  of  the  .depot,  on  the  platform;  foimd  my  way  between 
these  kegs  and  boxes  and  went  in  a  westerly  direction  several  steps, 
when  suddenly  and  very  unexpectedly  I  stepped  into  a  hole  in  the  plat- 
form, which  caused  me  to  fall,  and  I  struck  some  hard  substance  on  the 
ground.  I  wrenched  my  left  ankle,  skinned  and  bmised  my  left  kg, 
broke  two  or  three  of  my  ribs,  and  received  other  injuries.  I  thought  at 
the  time  it  would  prove  fatal,  and  that  I  would  die.  I  wanted  to  get 
word  to  my  wife,  and  as  soon  as  I  could  I  got  up  and  went  around  the  de- 
pot on  the  west  side,  coming  up  to  the  platform  on  the  south  end,  where  I 
originally  started.  It  was  very  dark,  and  I  was  very  cautious  in  going 
around  tiie  north  end  where  I  fell.  I  was  looking  up  at  the  time  to  see 
that  I  kept  under  the  roof  and  out  of  the  rain;  it  was  misting  rain  at 
the  time.  I  was  also  feeling  along  cautiously  with  my  right  foot  to 
keep  from  stepping  off  the  platform.  It  was  my  left  foot  that  went 
into  the  hole.  When  I  got  back  to  the  south  end  of  the  depot  Mr. 
Watts  suggested  that  we  go  and  see  where  I  fell.  I  went  with  him  and 
Mr.  Elder,  and  showed  them  where  I  fell.  I  showed  either  Mr.  Watts 
or  Mr.  Elder  the  hole  I  stepped  into.  I  am  positive  that  I  did.  I  have 
suffered  not  only  directly  from  the  breaking  of  my  ribs,  but  also  from 
other  internal  injuries.  My  respiration  has  not  been  good ;  my  left  hip 
has  hurt  me  more  or  less.  My  side  still  hurts  me,  and  my  general 
health  has  not  been  good  since  I  was  hurt.  I  have  not  been  able  to 
work  over  half  the  time,  and  only  a  few  days  ago  I  had  fever.  I  had 
Dr.  Cai^pbell,  of  Nacogdoches,    treat   me.     I    am  not  sure  as  to  the 
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amount  of  my  doctor's  bill,  but  think  it  was  sixteen  or  seventeen  dol- 
lars. I  have  been  at  Luf kin  a  number  of  times  during  the  past  two  or 
three  years.  The  waiting  room  for  white  passengers  is  on  the  south- 
east comer,  and  that  for  colored  on  the  southwest  comer  of  defendants 
depot.  The  ticket  office  is  north  of  and  next  to  the  waiting  rooms. 
The  freight  room  is  on  the  north  end  of  the  building,  the  ticket  office 
being  between  the  waiting  room  and  the  freight  room.  That  portion  of 
the  platform  on  the  south  and  east  of  the  depot,  and  next  to  the  waiting 
room,  is  I  suppose  about  two  feet  from  the  groimd ;  but  in  going  north 
on  the  east  side  of  the  depot  the  platform  makes  the  gradual  rise  until 
it  reaches  a  height  of  about  four  feet.  The  place  where  I  fell  from  is 
some  sixty  or  seventy  feet  north  from  the  door  to  the  white  waiting 
room.  I  knew  that  the  south  end  of  the  depot  was  constmcted  for  pas- 
sengers, and  that  the 'higher  or  elevated  part  of  the  platform  on  the 
north  was  constructed  for  the  handling  of  freight.  I  am  positive  I 
showed  either  Bev.  Mr.  Watts  or  Mr.  Elder,  the  one  that  held  the 
lantern,  that  I  stepped  into  a  hole.  I  never  told  anyone  that  I  fell 
against  the  bumper  posts.  I  had  been  on  the  north  end  of  the  platform 
several  times  before  I  was  injured.  I  do  not  know  that  I  had  ever 
been  on  that  particular  part  from  which  I  fell,  but  while  waiting  there 
for  trains  I  had,  on  several  occasions,  walked  up  and  down  the  east 
edge  of  the  platform  that  was  used  in  handling  freight.  This  was  in 
the  daytime,  and  each  time  they  usually  had  freight  boxes  and  things 
of  that  kind  piled  up  along  there.  It  was  very  dark  and  I  could  not  see 
the  hole,  the  edge  of  the  platform,  or  anything  of  the  kind.  I  went 
there  to  urinate.  I  am  not  sure  how  well  the  lantern  next  to  the  wait- 
ing room  was  lighted.  I  think  it  was  dimly  lighted,  with  an  ordinary 
glass  case.    It  gave  no  light  on  the  north  side  where  I  fell.'^ 

Defendant  established  by  uncontradicted  evidence  that  the  portion  of 
its  platform  on  which  plaintiff  received  his  injuries  was  about  eighty 
feet  distant  from  the  waiting  room  of  its  depot,  and  was  constructed 
and  used  solely  for  the  purpose  of  handling  freight,  and  was  never  used 
by  passengers  in  alighting  from  or  in  getting  on  trains,  nor  in  going  to 
and  from  the  passenger  depot,  and  was  not  a  place  to  which  passengers 
or  the  public  would  naturally  or  ordinarily  resort.  The  defendant  had 
a  closet  for  the  use  of  passengers  situated  across  its  track  from  the  pas- 
senger depot  and  about  thirty  or  forty  feet  distant.  There  was  no 
light  at  this  closet  but  none  was  necessary,  as  the  electric  light  on  the 
comer  of  the  waiting  room  and  another  at  the  shop  about  150  feet  west 
of  the  depot  kept  the  way  to  the  closet  sufficiently  lighted  so  that  any 
person  by  ordinary  observation  would  see  it.  Defendant's  passenger 
trains  stopped  at  the  southwest  comer  of  the  platform  to  receive  and 
discharge  passengers.  We  think  these  facts  wholly  fail  to  show  any  neg- 
ligence on  the  part  of  the  defendant  that  would  entitle  plaintiff  to  re- 
cover for  the  injuries  received  by  him.  No  duty  devolved  upon  the  de- 
fendant to  keep  that  portion  of  its  depot  platform  or  grounds  not  in- 
tended for  the  use  of  passengers,  and  to  which  they  would  not  ordina- 
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rily  resort,  lighted.    Railway  v.  Barrett,  47  S.  W.  Kep.,  1039 ;  Bozwa- 
dosfskie  v.  Eailway,  20  S.  W.  Rep.,  872. 

As  to  that  portion  of  its  platform  which  was  used  only  for  the  pur- 
pose of  handling  freight  and  not  intended  for  the  use  of  passengeis, 
the  defendant  was  under  no  obligation  to  any  person  who  had  knowl- 
edge of  the  purpose  for  which  the  platform  was  used,  to  exercise  ordi- 
nary care  to  keep  the  same  in  safe  condition.  This  obligation  rested 
upon  defendant  only  as  to  its  servants  and  to  persons  who  might  use 
said  platform  by  its  express  or  implied  invitation.  Dobbins  v.  Bail- 
way,  41  S.  W.  Rep.,  62;  Shearm.  &  Redf.  on  Neg.,  sec.  410.  The  plain- 
tiff testifies  that  he  knew  the  platform  which  he  was  hurt  was  con- 
structed and  used  for  the  handling  of  freight.  He  had  been  at  defend- 
ant's depot  a  number  of  times  before  he  was  injured  and  freight  was 
usually  piled  on  that  portion  of  the  platform.  He  had  on  several  occa- 
sions while  waiting  for  the  train  walked  along  the  east  edge  of  the 
platform,  but  does  not  remember  that  he  was  ever  on  that  particular 
part  from  which  he  fell.  There  is  nothing  in  the  evidence  from  which 
consent  or  invitation  by  the  defendant  to  use  this  platform  by  passen- 
gers can  be  implied,  but  on  the  contrary  the  evidence  negatives  any 
such  consent  or  invitation.  The  defendant  having  violated  no  duty 
which  it  owed  to  the  plaintiff,  it  is  not  liable  for  the  injuries  received 
by  him,  and  the  court  below  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant.  Having  reached  the  conclusion 
that  there  is  no  evidence  in  the  record  to  sustain  a  verdict  for  the  plain- 
tiff, it  becomes  unnecessary  for  us  to  consider  the  remaining  assign- 
ments of  error.  The  evidence  in  the  case,  which  is  admitted  by  plain- 
tiff to  be  true,  shows  that  the  defendant  was  not  guilty  of  any  negli- 
gence which  caused  or  contributed  to  plaintiff's  injury.  The  judgment 
of  the  court  below  is  reversed  and  judgment  is  here  rendered  for  the 
appellant. 

Reversed  and  rendered. 


Akansas  Pass  Harbor  CoHPAmr  v.  First  National  Bakk 
OF  Aransas  Pass. 

Decided  March  27,  1902. 

Limitationa— Action  to  Recover  Land— Cancellation  of  Deed— Clond  on  Title. 

In  an  action  brought  by  a  corporation  to  recover  land  which  ita  president 
had  conveyed,  but  without  authority  to  make  such  conveyance,  the  statute  of 
limitations  of  four  years  does  not  apply  as  a  defense,  although  plaintiff's  peti> 
tion  sets  out  the  void  deed  and  asks  its  cancellation  as  a  cloud  on  title. 

Appeal  from  Aransas.    Tried  below  before  Hon.  M.  P.  Lowe. 

Denman,  Franklin  dk  McOown,  for  appellant. 

E.  A.  Stevens,  for  appellee. 
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GAEBETT,  Chief  Justice. — ^The  appellee  brought  this  action 
against  the  appellant  for  the  recovery  of  land  which  had  been  conveyed 
by  the  president  of  the  appellee  to  the  appellant  without  authority  from 
its  board  of  directdrs.  From  a  judgment  in  favor  of  the  bank  for  the 
cancellation  of  the  deed  and  the  recovery  of  the  land  the  harbor  com- 
pany has  appealed.  The  facts  show  that  on  the  21st  day  of  March, 
1895,  T.  H.  Mathis  was  the  president  of  the  First  National  Bank  of 
Aransas  Pass,  and  on  that  date  executed  a  deed  in  the  name  of  the  bank, 
signed  by  him  as  president,  with  the  seal  of  the  bank  affixed,  which 
purported  to  convey  to  the  Aransas  Pass  Harbor  Company  the  land  de- 
scribed in  the  petition.  The  instrument  was  acknowledged  by  Mathis 
before  a  notary  public  on  the  day  of  its  execution  and  was  filed  for 
record  in  the  office  of  the  coimty  clerk  of  Aransas  County  on  July  9, 
1895.  The  petition  alleged  the  execution  of  the  deed  by  Mathis,  its 
date  and  record,  and  that  Mathis  was  in  fact  president  of  the  corpora- 
tion, but  that  he  was  not  authorized  by  any  resolution  of  its  board  of 
directors,  nor  in  any  manner  by  the  board  of  directors  or  the  stockhold- 
ers of  the  corporation,  to  make  the  conveyance,  and  that  the  appellant 
accepted  the  deed  with  notice  of  the  want  of  authority  in  Mathis  to 
convey  the  land;  that  the  deed  was  null  and  void,  but  a  cloud  upon 
appellee's  title;  that  on  July  15,  1899,  the  appellant  unlawfully  entered 
upon  said  premises  and  ejected  the  appellee  therefrom  and  unlawfully 
withheld  the  same  from  its  possession  to  its  damage  $3500,  and  has  been 
using  and  enjoying  the  same  to  the  exclusion  of  the  appellee;  and  that 
the  use  of  the  premises  was  $5  a  month.  Wherefore  it  prayed  for  cita- 
tion and  for  a  decree  annulling  and  canceling  the  deed  and  judgment 
ior  the  land  and  for  writ  of  possession,  also  for  rents  and  costs  of  suit. 

The  only  question  properly  presented  for  consideration  on  the  appeal 
is  that  of  limitation.  The  appellant  pleaded  in  bar  of  the  action  four 
years  limitation.  We  are  of  ttie  opinion  that  the  statute  of  four  years 
limitation  does  not  apply.  The  deed  was  void  as  against  the  appellee 
for  want  of  power  in  the  president  to  convey,  and  it  could  be  so  treated 
in  an  action  by  the  corporation  for  the  recovery  of  the  land.  Palmer 
v.  Lumber  Company,  3  Texas  Civ.  App.,  474.  The  petition  showed 
that  the  suit  was  for  the  recovery  of  the  land,  although  the  deed  was 
set  out  in  the  petition  and  a  decree  for  its  cancellation  was  asked.  Mc- 
Celvey  v.  McCelvey,  15  Texas  Civ.  App.,  105. 

Affirmed. 

Writ  of  error  refused. 
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W.  W.  SiMONTON  V.  Citizens  Electric  Light  and  Power 

Company. 

Decided  March  27,  1902. 

l.~Pleadi]ig— 'Legal  Conclusion. 

In  determining  the  sufficiency  of  a  pleading  mere  l^^al  oonchisioiiB  of  the 
pleader  will  be  duregarded  and  the  pleading  tested  solely  by  the  facts  stated 
therein. 

8.— rnjury  to  Child— Implied  Invitation. 

Where  the  owner  makes  use  of  his  property  as  others  ordinarily  do  through- 
out the  country,  an  invitation  to  a  child  to  go  thereon  will  not  be  implied, 
although  the  property  be  calculated  to  and  does  attract  the  child* 

S. — Same— Electric  Poles. 

Electric  liffht  poles  placed  along  the  streets  with  spikes  driyen  in  tliem  from 
a  point  near  Uie  ground  for  use  by  the  owner's  servants  in  ascending  the  poles 
are  not  such  unusually  attractive  structures  to  children  as  to  come  within  the 
doctrine  of  the  turntable  cases  and  constitute  an  implied  invitation  to  children 
to  go  thereon. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

Jove  joy,  Sampson  &  MaUvinsky,  C.  E.  £  A.  E.  Heidingsf elder,  and 
Burke  &  Origgs,  for  appellant. 

Huicheson,  Campbell  £  Huicheson,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  damages  for  injuries  to  the  person  of  his  minor  son,  allied  to 
have  been  caused  by  the  negligence  of  the  defendants.  The  acts  of  the 
defendants  which  are  alleged  to  have  caused  the  injury  to  plaintiff's  son 
and  are  charged  to  be  negligent  are  thus  stated  in  plaintiff's  petition: 

"1.  That  heretofore,  to  wit,  on  or  about  the  37th  day  of  August, 
A.  D.  1899,  and  for  a  long  time  prior  thereto,  the  said  defendants  had 
illegally  and  unlawfully  erected  and  maintained  a  certain  large  electric 
light  pole  upon  a  sidewalk  on  a  street  in  the  city  of  Houston,  known  as 
Congress  avenue,  and  located  between  certain  streets  in  said  city,  known 
as  Chenevert  and  Hamilton  streets,  which  said  pole  was  near  the  home 
of  the  plaintiff  in  said  city  of  Houston,  as  aforesaid.  That  said  pole, 
together  with  many  others  in  the  city  of  Houston  of  a  similar  character, 
were  erected  and  used  by  said  defendants  in  the  conduct  of  their  said 
business,  which  the  plaintiff  alleges  to  be  a  transmission  and  distribution 
of  electric  currents  for  lighting  purposes,  for  hire,  and  that  said  pole 
and  the  wires  erected  and  maintained  on  said  pole  were  used  for  the  pui^ 
pose  of  furnishing  electric  lights  to  private  citizens  in  the  city  of  Hous- 
ton, and  not  for  any  public  use  or  purpose. 

"2.  That  before  or  after  the  erection  of  said  pole,  the  defendants 
illegally  and  unlawfully  placed  or  drove  a  great  number  of  iron  spikes 
in  said  pole,  commencing  about  twenty  inches  from  the  ground  or  side- 
walk, and  leaving  a  space  of  about  twenty  inches  between  each  spike. 
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forming  a  row  or  rows  of  spikes  or  foot  rests^  reaching  to  a  point  near 
the  top  of  said  pole.  That  said  spikes  or  foot  rests,  so  placed  and  left 
remaining,  protruded  or  stood  out  from  the  sides  or  surface  of  said  pole 
to  the  extent  of  five  or  six  inches,  forming  the  steps  of  a  sort  of  ladder, 
which  was  primarily  intended  to  be  used  by  the  employes  of  said  com- 
pany in  climbing  said  pole  for  work  thereon.  That  said  pole  was  erected 
and  maintained  in  said  condition,  not  upon  any  private  property  of  the 
defendant  company,  but  upo^  a  public  sidewalk  or  street  in  said  city 
of  Houston,  as  aforesaid,  and  upon  a  pathway  that  was  used  and  fre- 
quented by  the  citizens  of  Houston  at  all  times  of  the  day  and  night. 

**3.  That  said  spikes  or  steps  were  placed  or  started  so  near  the 
ground  that  children  of  tender  years  and  with  absolute  want  of  dis- 
cretion, or  knowledge  of  the  danger  resulting  therefrom,  could  climb 
said  poles  with  the  same  facility  and  ease  as  an  adult,  and  that  said  poles 
were  thus  left  and  maintained  by  the  defendants,  with  said  spikes  or 
steps  so  arranged  and  constructed  as  to  prove  a  dangerous  menace  to  the 
lives  and  limbs  of  children  in  said  neighborhood. 

'^4.  That  the  manner  of  construction  and  maintenance  of  said  pole, 
as  aforesaid,  and  its  condition,  was  a  direct  invitation  to  children  in 
said  neighborhood,  and  particularly  to  the  plaintiflPs  child,  Gussie  Simon- 
ton,  who  was  a  child  of  immature  discretion  and  without  judgment,  or 
knowledge  as  to  the  danger  therewith,  to  climb  said  pole  and  play 
thereon.  That  it  was  well  known  to  the  defendants,  their  servants, 
agents,  and  employes  that  the  children  in  said  neighborhood  did  use 
said  pole  to  climb  and  play  thereon,  and  that  notwithstanding  such 
knowledge  on  the  part  of  the  defendants,  their  servants,  agents,  and  em* 
ployes,  they  maintained  said  pole  in  said  dangerous  and  hazardous  con- 
dition, and  invited  the  children  in  said  neighborhood  to  indulge  in  the 
pastime  of  climbing  upon  said  pole.  That  said  pole  in  its  condition  was 
unusually  attractive  and  seductive  to  children  of  tender  years,  and  it 
was  especially  and  unusually  calculated  to  attract,  and  it  did  attract 
small  children  and  appealed  to  their  instinct  to  play,  and  it  tempted 
and  lured  them,  and  thereby  caused  them  to  climb  thereon,  and  in  other 
ways  made  it  the  means  of  children's  sport  and  diversion,  they  being 
ignorant  of  the  danger  thereby  incurred. 

"5.  That  on  or  about  the  said  27th  day  of  August,  A.  D.  1900,  the 
plaintiff's  child,  Oussie  Simonton,  being  at  that  time  of  the  age  of  7 
years,  and  lacking  mature  judgment  and  discretion,  and  being  tmmind- 
ful  of  the  danger  and  hazard  connected  therewith,  while  playing  with 
several  children  around  and  about  said  pole,  as  was  their  habit  and  cus- 
tom, the  said  Oussie  Simonton  climbed  on  said  pole  and  onto  the  steps 
or  spikes  attached  thereto,  as  aforesaid,  and  that  whilst  the  said  Oussie 
Simonton  was  on  said  pole  he  lost  his  balance  and  was  precipitated  from 
a  great  height  on  said  pole  to  the  sidewalk  below,  fracturing  his  skull 
and  breaking  his  arm,  injuring  his  spine  and  back,  and  internal  organs, 
to  wit,  his  liver,  kidneys,  and  also  greatly  bruising  and  injuring  his 
legs  and  body.    That  his  injuries  so  received  at  said  time  and  place  have 
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rendered  said  Oussie  Simonton  a  cripple^  and  in  addition  to  the  injuries 
hereinbefore  set  forth^  impaired  his  eyesight  and  mental  faculties. 

"6.  The  injuries  to  the  said  Gussie  Simonton,  as  aforesaid,  were  di- 
rectly and  proximately  caused  and  occasioned  by  the  negligence  and  care- 
lessness of  the  defendants,  their  servants,  agents,  and  employes,  in  that 
they  negligently  and  carelessly,  and  without  any  regard  to  the  Ufe  or 
security  of  minor  children,  of  immature  judgment  and  discretion,  who 
lived  in  the  neighborhood  of  said  pole  and  played  thereon,  equipped  and 
maintained  said  pole  with  said  spikes  or  steps  thereon,  as  aforesaid,  in 
a  dangerous  and  hazardous  condition,  and  thus  directly  invited  said 
Gussie  Simonton  into  a  place  of  danger  and  hazard,  causing  his  injuria 
as  aforesaid/^ 

The  defendants  demurred  generally  and  specially  to  the  petition,  the 
special  exceptions  being  as  follows : 

"1.  And  further  answering,  this  defendant  especially  excepts  to  that 
part  of  paragraph  1  of  plaintiff^s  petition  which  alleges  that  the  said 
defendant  had  illegally  and  unlawfully^  erected  and  maintained,  etc, 
in  that  the  said  statement  is  not  a  pleading  of  fact,  but  is  merely  a  con- 
clusion of  law,  and  should  be  stricken  from  its  pleadings,  and  of  this 
he  prays  the  judgment  of  the  court. 

"2.  And  further  answering,  this  defendant  especially  excepts  to  that 
part  of  paragraph  2  of  plaintiff's  petition  which  alleges  that  defendant 
'illegally  and  unlawfully*  placed  or  drove  a  great  number  of  iron  spikes 
in  said  poles ;  that  the  said  allegation  is  not  an  allegetion  of  fact,  but  a 
conclusion  of  law;  that  the  same  should  be  stricken  from  the  pleading 
of  the  plaintiff,  and  of  this  he  praya  the  judgment  of  the  court. 

"3.  And  further  answering,  this  defendant  especially  excepts  to  para- 
graph 3  of  plaintiff's  petition,  insomuch  as  it  states  Hhat  said  poles  were 
thus  left  and  maintained  by  the  defendant,  with  said  spikes  or  steps  so 
arranged  and  constructed  as  to  prove  a  dangerous  menace  to  the  life 
and  limbs  of  children  living  in  said  neighborhood ;'  that  said  allegations 
are  not  allegations  of  fact,  but  are  mere  conclusions  from  facts  not  stated, 
and  are  not  proper  pleading,  and  of  this  he  prays  the  judgment  of  the 
court. 

"4.  This  defendant  further  especially  excepts*  to  that  portion  of  para- 
graph 4  of  plaintiff's  petition  which  states  that  the  manner  of  constmc- 
tion  and  maintenance  of  said  poles  was  a  direct  'invitation'  to  children 
in  the  said  neighborhood,  because  said  allegation  is  not  an  allegation  of 
fact,  but  a  mere  conclusion  or  inference,  and  of  this  he  prays  the  judg- 
ment of  the  court. 

"5.  This  defendant  further  especially  excepts  to  paragraph  6  of 
plaintiff's  petition ;  that  the  said  paragraph  6  is  not  a  pleading  of  fads, 
but  a  pleading  of  conclusion  of  law  and  of  fact,  and  of  this  he  prajs 
the  judgment  of  the  court." 

The  court  below  sustained  the  general  demurrer  and  all  of  the  special 
exceptions  to  the  petition,  and  plaintiff  declining  to  amend,  his  suit  was 
dismissed. 
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Under  the  common  law  no  duty  is  imposed  upon  the  owner  to  use 
care  to  keep  his  property  in  such  condition  that  persons  going  thereon 
without  his  invitation  may  not  be  injured,  his  only  duty  to  persons  thus 
entering  upon  his  premises  being  to  abstain  from  willfully  injuring 
them.  This  rule  of  law  applies  to  infants  with  the  same  force  that  it 
does  to  adults,  but  in  certain  classes  of  cases  an  invitation  by  the  owner 
to  enter  upon  his  property  will  be  implied  by  estoppel  in  favor  of  children 
from  facts  that  would  raise  no  such  implication  as  to  adult  persons. 
Dobbins  v.  Railway,  41  S.  W.  Rep.,  62.  Ordinarily  an  invitation  will 
not  be  implied  unless  the  property  is  designed  or  used  by  the  owner  for 
public  purposes,  such  as  a  hotel  or  store  where  a  mercantile  business  is 
conducted,  and  the  person  entering  upon  the  premises  is  carrying  out 
a  purpose  or  design  which  is  to  the  common  interest  or  advantage  of  the 
owner  and  himself.  Plumber  v.  Dill,  156  Mass.,  426;  Bennett  v.  Rail- 
way, 102  XL  S.,  584.  But  in  the  case  of  injury  to  children  our  courts 
have  gone  much  further,  and  have  established  the  doctrine  that  an  in- 
vitation may  be  implied  by  estoppel  even  against  the  intention  of  the 
owner,  if  such  owner  maintains  upon  his  premises,  where  children  are 
likely  to  be,  something  which  on  account  of  its  nature  and  surroundings 
is  especially  and  unusually  calculated  to  attract  and  does  attract  them 
and  induce  them  to  go  upon  his  premises.  Railway  v.  Morgan,  92 
Texas,  98. 

Appellant  contends  that  under  this  rule  the  facts  stated  in  the  petition 
are  sufficient  to  authorize  a  finding  that  his  son  climbed  upon  appellee's 
pole  by  the  implied  invitation  of  the  latter.  We  can  not  concede  the 
soundness  of  this  contention.  In  considering  the  question  of  the  suf- 
ficiency of  the  petition  we  must  disregard  the  statement  by  the  pleader 
of  mere  legal  conclusions  and  test  the  petition  solely  by  the  facts  stated 
therein.  The  facts  pleaded  do  not  show  that  the  pole  which  is  alleged  to 
have  been  negligently  maintained  by  the  defendant  was  specially  or 
unusually  attractive,  or  that  such  pole  was  not  constructed  and  main- 
tained in  the  manner  in  which  poles  of  this  character  are  ordinarily 
constructed  throughout  the  country.  On  the  contrary,  the  petition  al- 
leges that  the  defendant  maintained  its  other  poles  in  the  city  of  Hous- 
ton in  the  same  manner.  It  is  alleged  that  spikes  are  driven  in  the  pole 
from  a  point  near  the  ground  to  a  point  near  the  top  of  the  pole  so  as 
to  form  a  kind  of  ladder,  but  there  is  no  allegation  that  such  is  not  the 
proper  and  necessary  method  of  constructing  poles  which  are  used  for 
the  support  of  electric  wires,  in  order  that  the  servants  of  the  defendant 
might  be  enabled  to  reach  the  top  of  the  pole  whenever  it  became  neces- 
sary to  place  or  repair  the  wires  which,  as  the  petition  alleges,  was  the 
primary  object  of  the  defendant  in  so  placing  said  spikes  in  the  pole. 

It  is  a  matter  of  common  knowledge  that  this  is  the  condition  in 
which  poles  used  for  the  purpose  for  which  this  pole  was  used  are  ordi- 
narily maintained.  In  the  case  of  Railway  v.  Morgan,  supra.  Judge 
Denman  says:  'Hi^ere  the  owner  makes  use  of  his  property  as  others 
ordinarily  do  throughout  the  country,  there  is  not  in  legal  contemplation' 
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any  evidence  from  which  a  court  or  jury  may  find  that  he  had  invited 
the  party  injured  thereon,  though  it  be  conceded  that  his  property  was 
calculated  to  and  did  attract  him.  It  is  only  when  one  maintains  upon 
his  premises  something  which  on  account  of  its  nature  and  surroundings 
is  especially  and  unusually  calculated  to  attract,  that  the  court  or  juiy 
may  find  an  invitation/^ 

In  all  of  the  turntable  cases  the  invitation  is  implied  from  the  fact 
that  by  reason  of  the  turntable  being  left  unlocked  so  that  it  could  be 
and  was  used  by  children  as  a  plaything  it  was  especially  and  unusually 
attractive.  No  issue  of  negligence  could  arise  on  the  allegations  of  this 
petition  by  reason  of  the  proximity  of  defendants  pole  to  the  public 
highway.  Plaintiffs  son  was  not  injured* while  using  the  highway,  but 
while  going  upon  and  using  for  purposes  of  amusement  the  property  of 
defendant.     Gay  v.  Railway,  139  Mass.,  437. 

It  has  been  held  that  railway  cars  and  cattle  pens  and  shutes  used  in 
the  herding  of  cattle  are  not  such  specially  and  unusually  attractive 
structures  as  to  come  within  the  doctrine  of  the  turntable  cases,  and  a 
child  going  upon  such  structures  is  a  trespasser  and  can  not  recover  for 
injuries  caused  by  the  negligence  of  the  owner  of  such  property,  unless 
the  act  causing  the  injury  be  willful.     Barney  v.  Hanibal,  28  S.  W. 
Rep.,  1096;  Railway  v.  Cunningham,  26  S.  W.  Rep.,  474.    We  believe 
that  it  would  be  unwise  to  extend  the  doctrine  of  the  turntable  cas^  to 
cases  of  this  character.    It  would  seriously  retard  the  material  progress 
and  cripple  the  business  interests  of  the  country  if  persons  owning  and 
operating  public  utilities,  which  from  their  very  nature  require  the  use 
of  structures  and  appliances  placed  in  proximity  to  public  highways, 
should  be  forbidden  to  use  or  maintain  any  structure  or  appliance  of  a 
kind  calculated  to  attract  and  allure  children  to  attempt  their  use  as 
playthings,  and  which  when  so  used  becomes  dangerous.     As  said  by 
Judge  Gaines  in  the  case  of  Railway  v.  Edwards,  36  Southwestern  Be- 
porter,  431,  we  believe  that  the  doctrine  upon  which  the  turntable  cases 
have  been  sustained  goes  to  the  limit  of  the  law,  and  sound  public  policy 
forbids  that  it  be  further  extended. 

We  are  of  opinion  that  the  demurrers  to  the  petition  in  this  case  were 
properly  sustained,  and  the  judgment  of  the  court  below  is  affirmed. 

Affirm^. 

Writ  of  error  refused. 
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National  Guarantee  and  Loan  Company  v.  J.  A.  Thomas. 

Decided  March  14,  1902. 

L-^ontract— Loan  Company— Pxindpal  and  Agent. 

Where  the  application  made  for  shares  in  a  loan  company  and  for  a  loan 
stated  that  no  agent  had  authority  to  make  any  statement  or  agreement  con- 
cerning the  making  of  any  loan,  and  that  the  authority  to  make  or  reject  a 
loan  was  reserved  to  the  directors  of  the  company,  a  promise  of  a  loan  in  a  given 
amount  made  by  the  acent  to  an  applicant  whereby  the  latter  was  induced  to 
purchase  shares  of  stock  was  not  bmdinff  on  the  company  and  did  not  render 
it  liable  to  the  applicant  for  the  costs  of  the  shares  and  expenses  incurred  by 
him  where  the  company  refused  to  make  the  loan  because  the  security  offered 
was  inadequate,  ana  applicant's  statements  in  regard  thereto  were  false,  being 
so  made  at  the  agent's  suggestion. 

8.— Same— Breach  of  Contract— Counterclaim— Damages. 

Where  in  an  action  for  damages  against  a  loan  company  for  breach  of  a 
contract  to  make  a  loan  the  defense  was  that  the  loan  was  refused  because 
of  false  representation  made  by  plaintiff  as  to  the  security  offered,  and  defend- 
ant aJso  pleaded  in  counterclaim  against  plaintiff  the  amount  of  profit  it  would 
have  realized  from  the  loan  had  the  representations  been  true,  and  the  expense 
it  had  incurred  in  examining  the  title,  etc.,  exceptions  to  the  counterclaim  were 
properly  sustained. 

8.— Same— Set-Off— Liquidated  Damages. 

A  claim  by  the  loan  company  for  balance  due  upon  plaintiff's  subscription 
for  shares  of  its  stock,  being  a  liquidated  demand,  could  not  be  set  off  against 
plaintiff's  claim  for  damages,  unliquidated  in  chamcter,  for  breach  of  the  con- 
tract to  make  the  loan,  if  the  application  for  the  stock  and  the  one  for  the  loan 
were  distinct  and  independent  transactions,  and  not  a  part  of  one  and  the  same 
transaction. 

Appeal  from  the  County  Court  of  De  Witt.  Tried  below  before  Hon. 
C.  A.  Sumner. 

Hill,  Dabney  &  Carlton  and  Lackey  &  Lewrighi,  for  appellant. 

Leonard  £  Wallace,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  of  appellant  damages  for  the  alleged  breach  of  a  contract  for  a 
loan  of  money  by  appellant  to  appellee.  The  suit  originated  in  the  Jus- 
tice Courts  the  amount  of  damages  claimed  by  plaintiff  being  $53.80^  and 
plaintiff's  cause  of  action  being  thus  stated  in  the  citation  issued  from 
the  Justice  Court:  **Suit  for  the  sum  of  $53.80  due  as  per  itemized 
account  filed  in  this  cause,  which  sum  plaintiff  charges  that  defendant 
through  its  agents  fraudulently  and  deceitfully  caused  plaintiff  to  ex- 
pend. Defendant  promised  plaintiff  that  if  he  (plaintiff)  would  take 
certain  shares  of  its  stock  and  procure  an  abstract  of  the  title  to  his 
real  estate  in  Yoakum  and  execute  certain  deeds  of  trust  on  same  and 
comply  with  certain  other  formalities,  specified,  that  then  defendant 
would  lend  him  (plaintiff)  the  sum  of  $500.  That  plaintiff  complied 
with  his  part  of  the  agreement  and  expended  the  sum  set  out  in  said 
account  filed  herewith,  but  defendant  refuses  to  lend  him  the  sum  of 
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$500  agreed  on.    Plaintiflf  offers  to  surrender  to  defendant  and  tenders 
into  court  the  shares  of  defendant's  stock  issued  to  him." 

The  account  filed  by  plaintiff  in  the  Justice  Court  is  as  follows: 
^'The  National  Guarantee  Loan  and  Trust  Company,  of  Dallas,  Texas, 
in  account  with  J.  A.  Thomas,  Dr. : 

*To  amount  paid  for  shares  of  stock $22.00 

"To  amount  paid  for  attome/s  fees  for  examination  of  title. . .       5.00 

*^To  amount  paid  for  recording  two  deeds  of  trust 4.25 

*T^o  amount  paid  for  extra  copy  of  abstract 4.00 

^^To  amount  paid  for  acknowledgment  and  stamps  on  deeds  of 

trust 4.30 

**To  amount  which  will  have  to  be  paid  to  clear  up  plaintiff's 

title  preparing  and  recording  releases 4.25 


"$53,80''' 
The  appellant  answered  by  general  denial  and  by  special  plea,  the 
substance  of  which  is  thus  stated  in  appellant's  brief: 

"That  in  May,  1900,  appellee  applied  in  writing  to  appellant  for  six- 
teen shares  of  its  capital  stock  (par  value  of  $100)  for  which  he  agreed 
to  pay  it  at  the  rate  of  50  cents  a  month  per  share  for  110  months; 
that  appellant  issued  and  delivered  to  him  a  certificate  for  such  stock, 
by  the  acceptance  of  which  he  bound  himself  to  pay  for  such  stock,  as 
provided  in  such  certificate,  at  said  rate  of  50  cents  a  month  per  share; 
that  in  said  application  for  stock  and  upon  said  certificate  of  stock  it 
"was  distinctly  printed  and  stipulated  as  parts  thereof,  among  other  pro- 
visions, that  appellee  agreed  and  warranted  to  appellant  that  he  under- 
stood that  no  representation,  statement,  or  agreement  of  any  person 
whatsoever,  made  prior  to  the  issuance  of  said  shares,  or  concerning  a 
loan  should  be  binding  upon  appellnt,  and  that  all  such  statements, 
agreements,  or  representations  should  be  merged  in  the  written  contract 
between  them,  said  contract  consisting  of  his  said  application  for  stock 
and  said  certificate  of  shares,  with  all  covenants  and  conditions  made 
parts  of  said  writings;  that  in  his  said  written  application  for. stock  ap- 
pellee expressly  stated  and  agreed  that  no  agent,  solicitor,  or  other  repre- 
sentative of  appellnt  had  the  right  to  promise  him  a  loan  or  make  any 
promise  concerning  a  loan,  such  power  being  reserved  by  the  contract 
to  appellant's  board  of  directors  at  Dallas,  Texas,  when  loan  application 
in  writing  should  be  submitted  to  them  in  Dallas;  that  afterwards  ap- 
pellee applied  to  appellant  for  a  loan  of  $500  on  his  homestead  in  Yoa- 
kum, stating  in  his  said  loan  application  that  there  was  a  vendor's  lien 
on  the  property  for  said  sum,  then  due ;  that  relying  on  this  loan  appli- 
cation, appellant  in  good  faith  prepared  notes  and  deeds  of  trust  for  loan 
to  appellee  of  $500,  and  same  were  duly  executed  by  appellee  and  his 
wife;  that  both  appellant  and  appellee  well  knew  that  no  lien  could  be 
fixed  upon  his  homestead  save  for  unpaid  purchase  money  then  owing 
on  it;  that  after  execution  of  said  loan  papers  appellant  learned  that 
appellee  had  falsely  stated  and  sworn  in  his  application  for  a  loan  that 
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there  was  $500  owing  on  his  homestead,  whereas  in  truth  only  $400  re- 
mained due  thereon,  for  which  sum  only  could  appellant  secure  a  valid 
lien ;  that  for  this  reason  appellant  refused  to  make  loan  of  $500,  but  it 
did  oflfer  to  lend  him  $400,  which  he  declined  to  accept;  that  appellee 
had  colluded  with  an  agent  of  appellant,  one  Jenkins,  for  the  purpose 
of  deceiving  and  swindling  it,  by  fraudulently  inducing  it  to  lend  $500 
to  appellee  on  his  homestead,  although  only  $400  remained  unpaid 
thereon;  that  appellee  well  knew  of  said  Jenkins'  want  of  authoriiy  to 
make  any  promise,  binding  on  it,  as  to  any  loan,  the  authority  of  said 
agent  being  expressly  limited  in  writing  in  application  for  stock,  as 
well  as  in  certificate  of  stock  that  the  making  of  said  $500  loan  was  only 
prevented  by  timely  discovery  of  the  fraud  of  appellee  and  said  Jenkins ; 
that  such  sums  as  appellee  paid  to  appellant  were  by  him  paid  on  account 
of  stock  subscription  and  for  expenses  incident  to  preliminary  work  on 
loan  application  ior  the  $500 ;  that  appellee  owed  appellant  on  stock 
subscription  the  sum  of  $79.50,  after  crediting  him  with  all  sums  paid 
by  him  thereon,  imder  his  contract  with  it,  which  amount  he  had,  on  de- 
mand, refused  to  pay,  etc. ;  that,  as  appellee  knew  at  the  time  he  applied 
for  a  loan,  appellant  procures  at  8  per  cent  per  annum  money  to  reloan, 
and  that  as  appellee  in  his  loan  application  agreed  to  pay  at  10  per  cent 
a  year  for  the  money  desired  by  him,  it  would  have  made  $8  a  yedr  for 
the  term  of  the  loan,  which  was  five  years,  off  of  the  loan  to  him,  if  he 
had  not  tried  to  swindle  appellant,  etc. ;  that  appellant  prior  to  discover- 
ing the  fraud  intended  to  be  perpetrated  on  it  by  appellee  and  Jenkins, 
paid  to  said  Jenkins  a  commission  of  $24  for  account  of  the  sixteen  shares 
of  stock  sold  by  him  to  appellee;  that  said  Jenkins  is  wholly  insolvent, 
etc.;  that  appellant  also  expended  $15  by  way  of  attorney's  fees  in  ex- 
amination of  appellee's  title,  preparation  of  loan  papers,  etc.,  before  dis- 
covery of  said  fraud  of  appellee  and  Jenkins,  as  well  as  $10  in  investi- 
gating the  value  of  the  security,  etc.  Appellant  sought  by  its  said 
answer  and  plea  in  reconvention  to  recover  of  appellee  the  several  sums 
of  money  hereinabove  mentioned." 

Appellee  excepted  to  the  counterclaim  set  up  by  appellant  on  the  fol- 
lowing grounds:  (1)  Because  the  answer  failed  to  allege  the  breach 
by  plaintiff  of  any  contract  entered  into  by  plaintiff  and  defendant. 
(2)  Because  the  damages  in  the  sum  of  $40  alleged  as  profits  is  not 
the  result  of  the  breach  of  any  contract  alleged,  and  is  too  remote  and 
consequential  to  be  considered  as  damages  in  set  off,  counterclaim  or 
cross-action. 

The  court  below  sustained  these  exceptions  to  the  counterclaim  set 
up  by  defendant,  except  as  to  the  item  of  $79.50  alleged  to  be  due  on 
subscription  to  stock. 

The  trial  of  the  case  by  the  court  without  a  jury  resulted  in  a  judg- 
ment for  appellee  for  the  sum  claimed  by  him,  and  against  appellant  on 
its  counterclaim,  from  which  judgment  this  appeal  is  prosecuted.  The 
facts  developed  upon  the  trial  of  the  case  are  undisputed,  and  briefly 
stated  are  as  follows: 
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Appellee^  desiring  to  borrow  $500  on  his  homestead,  situated  in  the 
town  of  Yoakimi,  Texas,  called  upon  one  Jenkins,  an  agent  of  appellant, 
and  informed  him  of  his  desire.  At  the  time  appellee  applied  to  Jenkins 
for  this  loan  he  informed  him  that  there  was  a  vendor's  lien  upon  the 
property  held  by  Mr.  Sam  Lewis  to  secure  notes  due  Lewis  in  the  aggre- 
gate amount  of  $400,  and  that  he  wanted  to  borrow  the  money  to  pay 
the  Lewis  notes  and  $100  in  addition  thereto,  but  did  not  want  the  $400 
unless  he  could  also  get  the  $100.  Jenkins  looked  at  appellee^s  property 
and  told  him  appellant  would  lend  him  $500  thereon.  Appellee  then 
asked  Jenkins  how  he  would  arrange  for  the  excess  over  the  $400  due 
Lewis,  to  which  Jenkins  replied  that  they  would  draw  seven  new  notes 
for  $15  each  precisely  like  seven  notes  which  appellee  had  previously 
given  Lewis  and  which  had  been  paid  by  appellee,  and  have  appellee  and 
his  wife  execute  them  in  favor  of  Lewis  and  in  this  way  revive  the  lien 
held  by  Lewis  to  secure  said  seven  notes.  Jenkins  and  appellee  then 
went  to  see  Lewis  and  the  matter  was  arranged  between  them  as  sug- 
gested by  Jenkins.  Jenkins  assured. appellee  that  it  was  all  right  to 
arrange  the  matter  in  this  way,  and  appellee  testified  that  he  did  not 
know  that  the  lien  thus  attempted  to  be  created  on  his  homestead  was 
invalid.  After  making  this  agreement  with  Jenkins  appellee  made  writ- 
ten application,  signed  by  him,  for  shares  of  stock  in  appellant  cor- 
poration. 

In  said  application  it  was  clearly  stated  as  one  of  the  conditions  upon 
which  it  was  submitted  by  him,  that  ^^the  application  for  shares,  the 
certificate  issued  for  said  shares,  and  the  conditions  printed  thereon  con- 
stitute the  entire  contract  between  the  holder  and  the  National  Guar- 
antee Loan  and  Trust  Company.  No  agent,  solicitor,  or  officer  of  said 
company,  or  any  other  person,  has  any  authority  to  modify,  add  to, 
change,  or  take  away  from  said  contract,  or  any  part  thereof,  whether 
deemed  material  or  not,  said  contract  being  entirely  in  writing.  No 
representation,  statement,  or  agreement  of  any  person  whatsoever,  made 
prior  to  the  issuance  of  said  shares,  or  concerning  a  loan,  shall  be  bind- 
ing upon  said  company,  but  all  such  statements,  agreements,  or  repre- 
sentations shall  be  merged  in  said  written  contract  which  shall  take  the 
place  thereof.  No  agent,  solicitor,  or  officer  of  said  company  has  author- 
ity to  make  any  statement  or  agreement  concerning  the  making  of  any 
loan.  Authority  to  make  or  reject  any  loan  is  reserved  to  the  directors 
of  said  company;  and  then  only  when  applied  for  in  writing,  on  form 
required  by  the  company,  at  home  office,  at  Dallas,  Texas.'^ 

In  the  original  application  for  a  loan,  sent  in  by  appellee  to  appellant, 
it  was  distinctly  stated  that  "agents  have  no  authority  to  fill  out  this 
application  or  to  collect  any  fee  on  same/'  In  said  application  it  was 
also  stated  that  applicant  agreed  to  "pay  all  expenses  of  making  such 
advance  (therein  asked  for),  including  all  charges  for  inspecting  said 
real  estate,  recording  instruments,  a  reasonable  attorney's  fee  for  the 
examination  of  said  abstract  (of  title,  therein  agreed  to  be  furnished 
by  applicant),  preparation  of  papers,  and  all  other  expenses  which  may 
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be  necessary  to  secure  said  company  in  making  said  advance.^'  In  said 
application  appellee  stated  that  "I  warrant  to  said  company  the  per- 
formance of  all  agreements  herein  made^  and  the  truth  of  all  answers 
to  questions  hereinafter  contained^  as  conditions  precedent  to  the  mak- 
ing of  any  advance  to  me  under  this  application/'  etc.  In  answer  to 
direct  questions  contained  in  this  written  application,  appellee  expressly 
stated  tiiat  the  property  therein  described  was  his  homestead,  and,  espe- 
cially, that  he  then  owed  on  it  as  a  part  of  the  original  purchase  money, 
secured  by  vendor's  lien  thereon  and  owned  by  Sam  Lewis,  his  vendor, 
the  sum  of  $500,  and  that  he  wanted  the  loan  therein  applied  for  in 
order  to  take  up  Lewis'  notes  and  lien,  etc.  Said  application  purports 
to  have  been  both  signed  and  sworn  to  by  appellee  and  his  wife,  before 
two  different  oflScers. 

The  oath  attached  to  and  upon  said  application  reads  thus :  ^^I,  J.  A. 
Thomas,  the  above  named  applicant,  do  solemnly  swear  that  the  fore- 
going statements  and  answers  to  questions  are  true;  that  I  am  the 
owner  of  the  above  described  premises  by  fee  simple  title  and  am  in 
actual  and  peaceable  possession  of  same,  and  that  there  are  no  judg- 
ments, taxes,  mortgages,  or  other  indebtedness  that  are  or  may  become 
liens  against  this  property,  except  as  specifically  described  herein;  that 
I  do  not  owe  any  money  to  mechanics  or  builders,  or  other  persons,  for 
work  or  material  furnished  or  to  be  furnished,  for  buildings  or  improve- 
ments on  said  premises,  except  as  specifically  set  forth  in  the  foregoing 
application  for  an  advance;  that  I  am  the  same  person  who  made  and 
subscribed  the  within  foregoing  application ;  that  I  made  the  statements 
herein  for  the  purpose  of  obtaining  an  advance;  that  I  have  read  and 
understand  the  printed  literature  of  the  company;  that  I  have  a  full 
knowledge  of  its  terms  and  conditions,  and  that  I  understand  that  no 
agent  has  authority  to  make  out  loan  application  or  collect  any  dues, 
fees,  or  other  moneys,  except  ^advance  dues'  on  shares  sold  by  him,  or  to 
make  any  contract  binding  on  the  company,  and  that  I  do  not  base 
above  application  for  an  advance  upon  any  promise  or  agreement  made 
by  any  agent ;  that  I  fully  understand  that  the  advance,  if  allowed,  will 
be  made  with  reliance  upon  the  truth  of  the  statements  herein.  I  also 
agree  that  the  above  application  shall  be  a  part  of  the  contract  between 
myself  and  the  company,  and  I  bind  myself,  heirs,  and  assigns  to  faith- 
fully perform  all  tiie  conditions,  agreements,  and  promises  contained 
therein." 

This  application  purports  to  have  been  subscribed  and  sworn  to  by 
appellee  before  one  G.  W.  McElyea,  a  notary  public  of  Lavaca  County, 
Texas,  and  to  have  been  similarly  executed  and  sworn  to  by  Mrs.  Thomas 
before  one  T.  E.  Wetherly,  a  notary  public  of  Lavaca  County,  Texas. 
Just  above  the  oath  last  above  set  out  in  full  are  printed  these  words, 
viz :  "Notice.  The  notary  public  will  please  read  this  oath  to  applicant 
before  he  signs  it."    These  words  are  in  bold  type,  large  letters. 

Appellee  never  read  over  the  application  for  a  loan  and  did  not  know 
its  contents  when  he  signed  it,  and  testified  that  neither  he  nor  his  wife 
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swore  to  said  application^  but  merely  acknowledged  same  before  the 
notary  as  if  it  had  been  a  deed,  and  that  the  contents  of  same  were  not 
explained  to  him  by  the  officer.  Appellee  subscribed  for  the  stock  solely 
for  the  purpose  of  securing  the  loan,  and  was  repeatedly  told  by  appel- 
lant's agent  while  the  negotiation  for  the  loan  was  pending  that  he  had 
written  appellant  all  about  the  matter  and  that  it  fully  understood  the 
entire  transaction,  and  that  if  the  loan  for  $500  was  not  made,  all  of 
the  money  paid  out  by  appellee  would  be  returned  to  him.  Jenkins 
had  no  authority  as  agent  of  appellant  other  than  to  solicit  and  take 
applications  for  stock,  and  receive  the  first  payment  on  same.  Appel- 
lant, after  receiving  appellee's  application  and  having  the  title  to  the 
property  examined,  agreed  to  make  the  loan,  and  appellee  and  his  wife 
executed  a  trust  deed  upon  his  homestead  to  secure  same.  This  troBt 
deed  contains  this  recital: 

"This  instrument  is  executed  for  the  purpose  of  extending  and  renew- 
ing our  certain  notes  aggregating  $500,  secured  by  vendor's  lien  de- 
scribed in  a  deed  executed  by  Sam  Lewis  to  Anna  G.  Thomas  (wife  of  . 
appellee),  which  is  of  record  in  volume  33,  pages  5^  and  53,  record  of 
deeds  of  Lavaca  County,  Texas,  and  the  lien  of  said  vendor's  lien  is  not 
waived  hereby,  but  the  company  is  hereby  expressly  subrogated  thereto 
as  additional  security  for  the  payment  of  the  note  herein  described." 

Before  the  money  was  paid  to  appellee  appellant  was  informed  that 
appellee  only  owed  $400  on  his  notes  to  Lewis,  and  declined  to  lend 
more  than  tiisi  amount. 

It  would  serve  no  useful  purpose  to  consider  in  detail  the  various 
assignments  presented  in  appellant's  brief,  and  we  will  content  ourselves 
with  a  statement  of  the  general  principles  of  law  applicable  to  the  facts 
proven  and  which,  in  our  opinion,  preclude  appellee  from  any  recovery. 

The  unauthorized  act  of  an  agent  can  not  bind  his  principal,  unless  the 
principal  has  by  some  act  or  omission  on  his  part  induced  the  party 
dealing  with  the  agent  to  believe  that  the  pretended  authority  of  the 
agent  is  real,  or  unless  such  unauthorized  act  be  subsequently  ratified 
by  the  principal.  All  persons  of  sound  mind  are  presumed  to  know  the 
contents  of  written  instruments  executed  by  them,  and  in  the  absence 
of  proof  of  fraud  or  mutual  mistake  are  conclusively  bound  by  the  repre- 
sentations contained  in  such  instruments  as  against  one  who  has  a  right 
to  rely  and  does  rely  upon  such  representations. 

The  imcontradicted  evidence  in  the  case  shows  that  Jenkins,  the  agent 
of  appellant,  who  promised  appellee  that  appellant  would  loan  him  the 
$500  on  his  homestead,  had  no  authority  to  make  such  agreement,  and 
in  his  written  application  for  the  loan  appellee  states  that  he  fully  under- 
stood that  no  agent  of  the  appellant  had  any  authority  to  make  any  loan 
contract  binding  on  appellant,  and  that  such  application  was  not  based 
upon  any  promise  or  agreement  made  by  any  agent.  Such  being  the 
undisputed  evidence,  it  is  clair  that  appellant  was  not  bound  by  any 
promise  or  agreement  made  by  Jenkins  in  regard  to  the  loan  unless  such 
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^  agreement  was  ratified  by  the  appellant,  and  there  is  no  evidence  in  the 

record  from  which  such  ratification  can  be  inferred.  It  is  true  that 
appellant  after  an  examination  of  appellee^s  application  and  of  the  value 
of  the  security  ancj  appellee's  title  to  same,  agreed  to  lend  the  $500,  but 
this  agreement  was  based  upon  the  solemn  written  assurance  of  appellee 
that  he  owed  $500  on  his  homestead  secured  by  a  vendor's  lien,  to  the 
payment  of  which  the  $500  borrowed  from  appellant  would  be  applied, 
and  that  appellant  would  be  subrogated  to  rights  of  the  holder  of  such 
lien  to  secure  it  in  the  payment  by  appellee  of  said  loan.  Conceding 
that  appellee  is  perfectly  honest  in  his  statement  that  he  believed  the 
execution  of  the  new  notes  to  Lewis  revived  the  vendor's  lien,  the  fact 
remains  that  no  lien  in  fact  existed  to  secure  the  $100  represented  by 
said  notes,  and  the  statement  in  the  application  for  the  loan  that  there 
was  $500  due  on  the  property  was  in  law  false  and  fraudulent,  and  ap- 
pellant can  not  be  bound  by  any  agreement  obtained  by  reason  of  such 
fraudulent  representation.  There,  is  not  a  particle  of  evidence  tending 
to  show  that  appellant  at  the  time  it  agreed  to  loan  the  $500  had  any 
knowledge  of  the  substitution  of  the  new  notes  for  notes  that  had  al- 
ready been  paid  off  by  appellee,  or  had  any  reason  to  doubt  the  absolute 
truth  of  appellee's  written  statement  that  he  owed  Lewis  $500  which 
was  secured  by  a  vendor's  lien.  On  the  contrary,  the  evidence  shows 
that  appellant  knew  nothing  of  the  agreement  between  Jenkins  and 
appellee  until  after  it  agreed  to  loan  the  $500,  and  as  soon  as  it  was  in-:, 
formed  as  to  the  true  facts  it  notified  appellee  that  it  could  not  make 
the  loan  for  more  than  $400. 

There  is  no  principle  of  law  under  which  appellee  is  entitled  to  re- 
cover upon  the  facts  of  this  case.  The  maxinl  that  *Tie  who  trusts  most 
must  suffer  most,"  invoked  by  appellee,  has  no  application.  The  fact 
that  appellant  did  not  trust  its  agent  Jenkins  to  make  any  loan  contract 
for  it,  and  that  it  took  every  possible  precaution  to  inform  appellee  that 
Jenkins  had  no  such  authority,  is  shown  by  all  the  evidence  in  the  case. 
Appellee  knew  from  the  recitals  on  his  application  for  stock,  in  the^ 
certificate  for  stock  issued  to  him,  and  in  the  application  for  the  loan, 
executed  by  him,  that  appellant  had  not  delegated  any  authority  to 
Jenkins  to  make  any  loan  contract,  and  in  the  face  of  this  information 
given  him  by  appellant  he  relied  upon  and  trusted  Jenkins'  statements 
that  the  agreement  made  by  him  was  satisfactory  to  appellant,  and  took 
no  steps  to  inform  himself  as  to  whether  appellant  knew  of  the  facts 
tipon  which  the  agreement  was  based.  Appellee  and  not  the  appellant 
was  the  party  who  trusted  Jenkins  in  the  matter  of  eflfecting  the  loan, 
and  Jenkins  acted  in  this  matter  as  the  agent  of  appellee.  Insurance 
Co.  V.  Parham,  16  S.  W.  Rep.,  316 ;  Scripture  v.  Mortgage  Co.,  49  S.  W. 
Eep.,  646.  If  the  precautions  taken  by  appellant  to  prevent  its  be- 
coming liable  for  the  unauthorized  acts  of  its  agent,  as  shown  by  the 
evidence  in  this  case,  fails  to  accomplish  that  purpose,  then  we  can  con- 
ceive of  no  way  in  which  it  could  protect  itself  against  such  liability. 
Vol.  28  civil— 25. 
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Appellant's  assignment  of  error  which  complains  of  the  judgment  of 
the  court  below  as  being  unsupported  by  the  evidence  must  be  sustained. 
We  do  not  think  the  court  below  erred  in  sustaining  appellee's  ex- 
ceptions to  all  of  the  items  set  up  by  appellant  in  its  counterclaim, 
except  the  item  of  $79.50  claimed  to  be  due  on  subscription  to  stock, 
and  if  it  be  true,  as  claimed  by  appellant,  that  the  agreement  for  the 
purchase  of  stock  and  the  application  for  and  agreement  to  make  the 
loan  were  separate  and  distinct  transactions,  independent  of  and  not 
connected  with  each  other,  then  the  claim  for  $79.50  due  on  the  contract 
for  the  purchase  of  stock  being  a  liquidated  demand,  can  not  be  set  off 
against  appellee's  claim  for  unliquidated  damages  for  alleged  breach  of 
the  loan  contract.  The  evidence  is  xmdeveloped  upon  the  issue  as  to 
whether  the  subscription  to  stock  and  the  application  for  the  loan  were 
parts  of  one  and  the  same  transaction  or  were  separate  transactions,  and 
we  can  not  therefore  render  a  judgment  in  the  case,  but  must  remand 
it  for  a  new  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 


A.  M.  MiLLAB  V.  £.  B.  Smith. 

Decided  March  8,  1902. 

1.— Contract— Wtirer  of  Stipalation— Forfeitiire. 

Where  a  contract  for  the  sale  of  cattle  contained  a  stipulation  that  in  order 
to  make  it  binding  each  party  should  deposit  a  certified  check  payable  to  the 
other  as  a  forfeit,  the  act  of  the  parties  in  accepting  each  the  uncertified  check 
of  the  other  as  a  compliance  was  a  waiver  as  to  the  character  of  the  cheeky 
and  the  contract  became  binding  upon  the  deposit  as  made. 

8.— Same— Venue. 

The  buyer  having  refused  to  receive  and  pay  for  the.  cattle  and  to  pay  the 
forfeit  check,  and  the  contract  having  provided  for  the  payment  for  the  cattle 
in  a  certain  county,  this  fixed  the  venue  of  the  suit  by  the  seller  for  damages 
for  breach  of  tiie  contract  in  such  county. 

8.— Same— Forfeit  aa  liquidated  Damages. 

The  provision  in  the  contract  for  each  party  to  deposit  a  check  for  $1000 
as  a  forfeit  and  ''for  the  faithful  performance  of  this  contract,"  and  that  if 
either  party  failed  to  comply  with  his  part  of  the  contract,  the  bank  shoold 
deliver  his  chedc  so  deposited  to  the  other  party,  was  a  stipulation  for  liquidated 
damages,  although  the  actionable  damages  are  ascertainable. 

4._New  Trial— Absence  of  CounseL 

See  facts  under  which  a  new  trial,  applied  for  on  the  ground  of  absence  of 
defendant  and  his  counsel,  was  properly  denied. 

Appeal  from  San  Jacinto.    Tried  below  before  Hon.  L.  B.   High- 
tower. 

8.  A.  McCall,  for  appellant. 

C.  B.  Martin,  F»  Campbell,  and  C.  W.  Robinson,  for  appellee. 

GILL,  Associate   Justice. — Appellee,   E.  B.  Smith,   brought    this 
suit  in  the  District  Court  of  San  Jacinto  County  to  recover  of  A.  1£. 
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Millar,  of  Runnels  County,  damages  for  breach  of  contract  for  the  sale 
of  cattle.  It  was  alleged,  in  substance,  that  appellee  in  the  year  1897 
was  engaged  in  raising  and  buying  and  selling  cattle  for  profit.  That 
on  the  30th  of  January,  1897,  he  and  the  appellant  entered  into  the 
following  written  contract: 

'This  agreement,  made  and  entered  into  this  30th  day  of  Janua 
1897,  by  and  between  E.  B.  Smith,  of  Shepherd,  Texas,  and  A.  M.  Mil- 
lar, of  Ballinger,  Texas,  witnesseth:  That  the  said  E.  B.  Smith  in 
consideration  of  the  agreements  on  the  part  of  the  said  Millar,  herein- 
after named,  agrees  to  and  with  the  said  Millar  that  on  the  15th  day 
of  next  month  he  will  deliver  to  th^  said  Millar,  f.  o.  b.  cars  on  the 
Houston  East  &  West  Texas  Railway,  at  Richardson's  Switch,  the  fol- 
lowing property:  Two  hundred  head  of  cattle  or  more,  consisting  of 
one  and  two-year-old  heifers,  cows,  and  cows  and  calves,  at  the  follow- 
ing prices:  One-year-old  heifers  at  $6.75;  two-year-old  heifers  at 
$7.75 ;  cows  at  $10.75 ;  cows  and  their  calves  at  $14. 

^^The  said  Smith  further  agrees  to  and  with  the  said  Millar,  that  on 
the  date  of  the  first  general  delivery  of  cattle  to  be  made  by  the  people 
of  Tarkington  Prairie,  Texas,  he  will  deliver  to  the  said  Millar  not  less 
than  100  nor  more  than  500  head  of  cattle  of  same  description  as  those 
hereinbefore  mentioned;  and  the  said  Millar,  in  consideration  of  the 
aforesaid  agreement  and  premises  on  the  part  of  said  Smith,  hereby 
promises  and  agrees  to  and  with  the  said  E.  B.  Smith  that  he  will  pay 
to  him  at  Shepherd,  Texas,  upon  delivery  of  said  cattle,  the  prices 
above  named  for  all  cattle  delivered  by  said  Smith  under  this  contract. 

"For  the  faithful  performance  of  this  contract,  the  said  Smith,  in 
order  to  complete  and  make  the  same  binding  upon  his  part,  hereby 
agrees  to  deposit  in  the  Commercial  National  Bank  of  Houston,  Texas, 
his  check  certified  by  said  bank  for  $1000,  payable  to  the  order  of  Mil- 
lar as  a  forfeit.  And  the  said  Millar,  for  a  like  purpose,  agrees  to  de- 
posit in  the  above  named  bank  his  check  certified  to  by  the  First  Na- 
tional Bank  of  Ballinger,  Texas,  for  $1000,  payable  to  the  order  of  said 
Smith;  these  checks  to  remain  in  the  hands  of  said  bank  till  this  con- 
tract is  completed.  Upon  the  fulfillment  of  same,  said  checks  are  to 
be  returned  to  the  makers  thereof  when  so  advised  jointly  by  said  Smith 
and  Millar.  Should  there  be  a  failure  on  the  part  of  either  to  comply 
with  this  contract,  then  the  said  bank  is  to  deliver  said  checks  to  the 
party  complying  herewith,  upon  satisfactory  proof  that  he  is  entitled 
to  same. 

"Witness  our  hands  this  30th  day  of  January,  1897,  at  Shepherd,  Texas. 

(Signed)     "E.  B.  Saiith, 

"A.    M.    MiLLAB. 

'^Witness:    J.  D.  Langham,  C.  R.  Miller.^' 

That  in  pursuance  of  the  provisions  of  the  contract  the  appellant  gave 
to  appellee  his  personal  check  on  the  First  National  Bank  of  Ballinger^ 
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Texas,  for  $1000,  payable  on  the  15th  day  of  June  of  that  year.  That 
appellee  got  ready  and  tendered  to  appellant  900  head  of  cattle  on  the 
delivery  days  named  in  the  agreement,  but  the  appellant  failed  and  re- 
fused to  receive  them,  whereby  actual  damages  are  alleged  to  have  re- 
sulted in  the  sum  of  about  $3000.  That  thereupon  appellee  presented 
to  the  Ballinger  bank  the  check  for  payment.  That  payment  was  re- 
fused and  the  paper  protested  at  a  cost  of  $3.50.  He  prays  for  the 
actual  damages  sustained  or  for  $1000  as  liquidated  damages,  as  the 
court  may  determine. 

Defendant  answered  on  November  3,  1897,  at  the  first  term  of  the 
court  after  the  institution  of  the  suit:  (1)  By  plea  of  privilege  to 
be  sued  in  Runnels  County,  the  county  of  his  residence.  (2)  After  a 
general  denial,  it  was  averred  that  the  contract,  the  allied  breach  of 
which  constitutes  the  basis  of  this  suit,  was  never  consummated  and 
never  became  binding  because  the  certified  checks  provided"  for  therein 
were  never  certified  and  placed  in  the  bank  at  Houston  as  required  by 
the  contract. 

Appellee  answered  the  plea  of  privilege  by  supplemental  petition,  in 
which  it  is  averred  that  if  it  should  be  held  that  the  contract  is  not  to 
be  performed  in  San  Jacinto  County,  nevertheless  the  appellant  waived 
his  plea  by  invoking  the  general  jurisdiction  of  the  court  before  action 
was  had  on  the  plea  of  privilege.  Appellee  further  pleaded  that  the 
contract  was  complete  in  itself  without  reference  to  the  provision  for 
the  certified  checks,  which  were  only  intended  to  operate  as  a  forfeit, 
and  in  case  either  party  breached  the  contract  to  become  a  forfeit  pen&I 
in  its  nature,  and  that  in  so  far  as  the  contract  provided  that  the  cer- 
tified checks  were  to  be  deposited  in  order  to  make  th6  contract  com- 
plete and  binding,  etc.,  the  provision  was  embodied  in  the  writing  by 
xnistake,  and  was  not  the  real  agreement  of  the  parties.  That  in  tmth 
and  in  fact  the  checks  uncertified  were  drawn  and  exchanged  at  the 
time  in  satisfaction  of  that  provision  of  the  contract,  upon  the  assnr- 
ance  of  mutual  friends  that  each  party  to  the  contract  was  solvent  and 
that  a  personal  check  was  as  good  as  the  money. 

The  court  thereupon  heard  proof  before  a  jury  and  instructed  a  ve^ 
diet  for  appellee  for  $1000  and  lawful  interest  from  the  date  of  the 
breach.  From  a  judgment  rendered  upon  this  verdict  defendant  Mil- 
lar prosecutes  this  appeal. 

The  undisputed  facts  are  as  follows:  The  contract  in  question  was 
executed  as  alleged  on  the  date  indicated.  Each  party  thereto  there- 
upon gave  to  the  other  his  personal  check  for  $1000,  payable  on  June 
15,  1897.  This  was  in  lieu  of  the  previous  proposition  to  put  up  cer- 
tified checks,  the  parties  being  assured  that  each  was  solvent.  The  check 
described  in  plaintiff's  pleading  is  the  one  given  him  by  Millar.  In 
pursuance  of  the  terms  of  the  contract  Smith  prepared  for  delivery  and 
offered  to  deliver  the  cattle  contracted  for,  and  Millar  refused  to  accept 
them. 

Upon  the  question  whether  the  provision  in  the  contract  that  the 
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checks  be  put  up  to  complete  the  contract  and  make  it  binding  was 
inserted  by  mistake,  the  evidence  may  be  said  to  be  conflicting. 

It  was  also  made  to  appear  without  dispute  that  plaintiff  had  suf- 
fered damage  in  the  sum  of  about  $3000,  but  about  $2500  of  this  is  an 
item  of  such  a  nature  as  to  render  it  very  doubtful  whether  it  should  in 
any  event  be  recovered.    . 

The  principal  matters  complained  of  by  the  assignments  presented 
in  the  brief  are:  (1)  The  failure  of  the  trial  court  to  sustain  the 
plea  of  privilege.  (2)  The  assumption  by  the  trial  court  that  the 
contract  in  question  was  consummated  and  binding.  (3)  The  charge 
to  the  jury  in  which  it  is  held  to  provide  for  damages  in  a  liquidated 
sum;  and  (4)  the  refusal. of  the  court  to  grant  the  motion  for  new 
trial. 

The  plea  of  privilege  was  based  upon  the  contention  that  no  written 
contract  had  been  executed  performable  in  the  county  of  the  forum. 
Inasmuch  as  the  contract,  if  executed  at  all,  fixed  the  venue  in  San 
Jacinto  County,  we  will  dispose  of  this  and  the  second  objection  together. 

The  only  reason  given  by  appellant  for  his  contention  that  the  con- 
tract did  not  become  binding  is  that  the  checks  were  never  certified 
and  deposited  in  the  bank  as  provided  for  therein.  That  the  personal 
uncertified  checks  were  put  up  or  exchanged  at  the  time  is  not  ques- 
tioned. 

It  seems  perfectly  plain  to  us  that  the  acts  of  the  parties  in  accept- 
ing each  the  uncertified  checks  of  the  other  as  a  compliance  with  the 
agreement  was  a  waiver  to  that  extent  of  the  provision  that  the  con- 
tract^ should  not  be  binding  until  the  certified  checks  were  placed,  and 
rendered  a  further  or  fuller  performance  of  that  requirement  unnece^ 
sary.  It  thus  becomes  immaterial  whether  the  provision  was  inserted 
by  mistake  or  not.  The  remaining  provisions  of  the  contract  were  un- 
impaired and  binding  upon  each  party.  This  being  true,  the  contract 
having  reached  the  point  that  it  became  of  binding  force,  its  provisions 
as  to  the  place  of  performance,  viz..  Shepherd,  Texas  (which  is  shown 
to  be  a  station  in  San  Jacinto  County),  fixed  the  venue  in  that  county 
beyond  question. 

-  This  brings  us  to  a  consideration  of  what  we  regard  the  controlling 
question  in  the  case.  The  trial  court  assumed  in  his  charge  that  the 
-contract  provided  for  liquidated  damages  and  instructed  a  verdict  upon 
.that  theory.  We  do  not  propose  to  review  the  authorities  upon  the 
question.  Any  judge  who  undertakes  to  do  so  must  hold  himself  ready 
to  write  a  book  of  considerable  proportions  and  to  reach  rather  ha^ 
conclusions  as  to  their  general  import.  We  shall  be  content  to  deter- 
jnine  the  question  in  the  light  of  the  decision  in  Eakin  v.  Scott,  70 
Texas,  442.  In  the  case  cited  the  first  promissory  note  given  as  part 
payment  of  the  purchase  money  for  cattle  contained  a  provision  that 
the  sum  for  which  the  note  was  given  should  act  as  a  forfeiture  in  the 
^vent  the  purchaser  should  abandon  the  trade.  The  contract  of  sale 
•contained  a  like  stipulation.    The  buyer  failed  to  take  the  cattle,  but 


390  28  Texas  Civil  Appeals  Reports.         [Ist  Disirid, 

it  was  agreed  upon  the  trial  that  the  seller  sustained  no  damage  by  rea- 
son of  the  breach.  On  this  state  of  the  contract  and  the  facts  the  pro- 
yision  was  held  to  fix  the  sum  named  as  liquidated  damages  recoTerable 
without  reference  to  the  actual  damages  sustained. 

Here  the  provision  is  that  each  party  shall  put  up  a  check  for  $1000. 
One  purpose  is  to  insure  the  faithful  performance  of  the  contract  and 
to  make  it  binding.  But  another  purpose  is  made  equally  plain  by 
another  provision.  The  last  clause  in  the  contract  is  to  the  following 
effect :  "Should  there  be  a  failure  on  the  part  of  either  to  comply  wiih 
this  contract,  then  the  said  bank  is  to  deliver  said  checks  to  the  party 
complying  herewith  upon  satisfactory  proof  that  he  is  entitled  to 
same.'^  That  the  parties  had  a  right  to  so  contract  can  not  be  ques- 
tioned. If  the  last  clause  stood  alone  it  would  appear  with  reasonable 
certainty  that  their  purpose  was  that  in  case  of  a  breach  the  surrender 
of  the  checks  by  the  bank  should  end  the  controversy.  That  $1000 
was  agreed  updh  as  the  cost  of  a  breach.  What  is  there,  then,  either 
in  the  facts  or  Any  other  provision  in  the  contract,  which  is  inconsistent 
with  this  conclusion?  The  use  of  the  word  "forfeit^'  is  not,  for  in  the 
case  cited  and  in  many  authorities  it  is  held  to  be  immaterial  that  the 
word  is  used  if  the  meaning  is  otherwise  clear.  That  the  checks  were 
intended  to  insure  the  faithful  performance  of  the  contract  is  not  neces- 
sarily inconsistent  with  the  idea  of  liquidated  damages,  for  the  reason 
that  whether  the  {Provision  be  held  a  penalty  or  liquidated  damages  it 
was  equally  intended  to  coerce  performance. 

So  we  conclude  that  while  the  checks  were  intended  ''to  secure  the 
faithful  performance  of  the  contract^'  and  ''to  make  same  complete  and 
binding"  (the  parties  being  strangers  and  being  each  at  first  unwilling 
to  proceed  on  the  bare  responsibility  of  the  other),  their  minds  met 
nevertheless  in  the  purpose  that  the  $1000  check  should  be  surrendered 
by  the  bank  in  settlement  of  their  differences,  in  the  event  of  a  breadi. 
Is  there  anything  in  the  facts  which  should  incline  us  to  a  contrary 
conclusion?  One  thing  to  be  considered  in  determining  the  nature  <rf 
these  provisions  is  the  character  of  the  contract  with  reference  to  the 
certainty  with  which  damages  may  be  ascertained  in  the  event  of  a 
breach.  If  the  measure  of  damage  is  certain  and  the  sum  easily  ascer- 
tained, the  tendency  of  the  courts  is  to  treat  the  provision  as  a  penalty 
and  allow  only  actual  damages  for  the  breach.  Ordinarily  the  law  sup- 
plies a  simple  rule  for  the  measure  of  damages  in  case  of  breach  of  con- 
tract for  the  sale  of  cattle.  That  is  the  difference  between  the  market 
value  and  the  contract  price.  But  here  the  seller  had  the  right  in  the 
one  case  to  furnish  an  indefinite  number  of  cattle  not  less  than  200,  and 
on  the  second  delivery  day  furnish  from  200  to  400.  It  does  not  ap- 
pear from  the  contract  that  he  had  the  cattle  on  hand.  The  agreement 
was  for  future  delivery  in  two  installments.  If  Millar  had  on  the  day 
following  declined  to  be  bound  by  the  contract,  Smith's  damages  might 
have  been  slight  or  nothing.  It  is  by  no  means  certain  they  could  be 
ascertained  by  the  rule  stated  above.    If  he  had  prepared  for  deliveir 
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the  full  number  of  cattle  which  under  the  contract  he  had  the  right 
to  furnish  and  the  agreement  had  been  breached  by  Millar  on  delivery 
day^  the  measure  of  damages  would  have  been  the  simple  rule  stated  in 
case  there  was  a  market  for  the  cattle  at  that  point.  So  the  contract 
may  fairly  be  said  to  come  within  the  class  in  which  the  courts  are  in- 
clined to  uphold  a  provision  fixing  the  sum  to  be  forfeited  in  case  of 
breach.    The  assignment  is  without  merit. 

Motion  for  new  trial  was  filed  on  May  1,  1901,  in  which  appellant 
averred  meritorious  defenses  and  sought  to  excuse  his  failure  to  be  pres- 
ent at  the  trial  in  person  or  by  attorney.  He  did  not  tender  a  trial  at 
that  term  of  the  court  in  case  the  motion  was  granted.  The  refusal 
to  grant  the  motion  is  assigned  as  error. 

The  trial  was  practically  ex  parte,  the  appellant  and  his  counsel  be- 
ing absent  Local  counsel  was  procured  through  correspondence  by 
telegram  and  appeared  in  the  case  after  trial  had  begun.  An  offer  was 
made  to  begin  the  trial  anew  for  the  benefit  of  appellant's  counsel,  but 
a  postponement  was  refused. .  The  trial  occurred  April  24,  1901.  The 
suit  has  been  pending  since  1897.  Appellant  left  the  State  on  busi- 
ness about  the  beginning  of  the  term  of  court  without  making  any 
agreement  looking  to  the  setting  of  the  case.  His  regular  counsel 
failed  to  attend  the  court  or  arrange  for  the  setting  of  the  case,  and 
have  shown  no  good  excuse  for  their  failure  to  do  so.  We  think  the 
appellant  was  negligent  in  failing  to  be  present  at  the  trial,  and  the 
assignment  of  error  predicated  on  the  refusal  of  the  court  to  grant  a 
new  trial  should  not  be  sustained.  We  do  not  deem  it  necessary  to 
state  more  minutely  the  facts  set  up  in  the  motion. 

No  other  assignment  requires  extended  notice.  Having  found  no  re- 
versible error  in  the  record,  the  judgment  is  affirmed. 

Afftrmed, 


Wabwiok  Duxb  et  al.  v.  E.  B.  Wheelee  bt  al. 
Decided  March  20,  1902. 

Appeal— Guaxdian  ad  Litem— Bond— Ifuion. 

Since  the  statute  authorueee  the  appointment  of  a  guardian  ad  litem  for  a 
minor  only  when  the  minor  is  defendant  in  a  suit,  one  who  has  been  appointed 
guardian  ad  litem  for  a  minor  plaintiff  is  not  entitled  to  appeal  without  bond 
imder  the  article  exempting  guardians  from  giving  bond  on  appeal,  although  it 
is  applicable  to  guardians  lui  litem.    Rev.  Stats.,  arts.  1211,  1408. 

Appeal  from  Shelby.    Tried  below  before  Hon.  E.  B.  Lewis,  Special 
Judge.  .    . 

Bryarly  Jk  Polley,  for  appellants. 

/.  0.  B.  Richardson,  A.  H,  McKnight,  J.  M.  Sanders,  Drury  Field, 
and  Jno.  C.  Walker,  for  appellees. 
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ON  MOTION  FOR  BEHEARINO. 

OABRETT,  Chief  Justice. — We  dismissed  the  appeal  in  this  cause 
upon  the  motion  of  the  appellees  for  the  reason  that  the  condition  of 
the  appeal  bond  was  not  made  in  accordance  with  the  statute.  Three 
of  the  appellaivjs  are  minors,  for  whom  E.  S.  Bryarly  was  appointed  by 
the  court  below  as  guardian  ad  litem,  and  he  joins  them  in  the  appeal 
and  signed  the  appeal  bond  for  them.  These  minor  appellants  by  tiie 
said  R.  S.  Bryarly  have  asked  for  a  rehearing  and  that  the  appeal  be 
reinstated  as  to  them  and  him,  because,  they  say,  they  were  represented 
by  a  guardian  ad  litem  who  is  not  required  by  law  to  execute  a  bond 
for  appeal.  Article  1408  of  the  Revised  Statutes  exempting  guardians 
from  giving  bonds  on  appeal  has  been  held  to  apply  to  guardians  ad 
litem.  Schonfield  v.  Turner,  6  S.  W.  Bep.,  628;  Tutt  v.  Morgan,  18 
Texas  Civ.  App.,  627;  Simon  v.  Blanchett,  ,37  S.  W.  Bep.,  346.  But 
the  law  only  autiiorizes  the  appointment  of  a  guardian  ad  litem  for  a 
minor  when  defendant  in  a  suit.  Bev.  Stats.,  art.  1211 ;  Schonfield  v. 
Turner,  supra;  Townes  on  Pleading,  176.  Minors  may  prosecute  a 
suit  by  next  friend,  but  there  is  no  provision  of  the  statute  authorizing 
the  next  friend  to  appeal  without  bond.     1  SayW  Practice,  sec.  194. 

Motion  denied. 


International  &  Great  Northern  Railway  Compant  v. 
Geo.  W.  Baynb. 

Decided  March  13,  1902. 

1.— ^Railway  Company— Negligence— Defective  AppUance— Pnudmate  Cauae. 

Where  a  railway  brakeman,  while  on  a  box  car  at  night,  lost  his  balance, 
and  in  endeavoring  to  regain  it,  struck  his  foot  against  a  bolt  impropeiij 
protrudinff  from  the  top  of  the  car  and  was  thereby  caused  to  fall  and  be 
injured,  the  condition  of  the  bolt  showed  negligence  on  the  part  of  the  railway 
company  and. was  the  proximate  cause  of  the  injury. 

8.— Same-^ontxibntory  Neglig^ce. 

Since  the  brakeman  did  not  know  of  the  presence  there  of  the  bolt,  and 
could  not  have  discovered  it  by  the  exercise  of  ordinary  care  in  the  dischaige  of 
his  duties,  he  was  not  chargeable  with  contributory  negligence. 

Appeal  from  Montgomery.  Tried  below  before  Hon.  L.  B.  High- 
tower. 

N,  A.  Stedman  and  0.  H,  Oovld,  for  appellant. 

Jacob  C.  Baldwin,  for  appellee. 

GILL,  Associate  Justice. — George  W.  Bayne  brought  this  suit 
against  the  Tailway  company  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  him  as  a  result  of  the  negligence  of  the 
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company  in  failing  to  furnish  him  k  safe  car  upon  which  to  perform  his 
duties  as  brakeman  or  switchman  while  in  the  employ  of  the  company. 

The  defendant  answered  by  general  denial,  plea  of  contributory  neg- 
ligence^ assumed  risk,  and  accord  and  satisfaction.  A  jury  trial  re- 
sulted in  a  verdict  and  judgment  for  plaintiff,  from  which  the  defend- 
ant has  appealed. 

The  record  supports  the  following  conclusions  of  fact:  Plaintiff 
was  in  the  employ  of  the  defendant  as  a  switchman,  and  on  the  night 
of  the  injury  he  was  engaged  in  the  discharge  of  his  duties  as  such  in 
the  defendants  yards  at  Houston,  Texas.  A  part  of  his  duties  as 
switchman  required  him  to  ascend  to  the  top  of  moving  freight  cars 
and  set  ot  release  the  brakes.  On  the  night  in  question  he  climbed  to 
the  top  of  a  car  which  the  switch  crew  was  engaged  in  moving,  and 
when  he  reached  the  top  of  the  car  and  stood  up  the  car  was  suddenly 
moved,  causing  him  to  lose  his  balance.  In  moving  his  feet  to  regain 
his  balance  one  of  them  struck  against  a  nail,  spike,  or  bolt  which  pro- 
truded from  the  top  of  the  car,  causing  him  to  stumble  and  fall  against 
the  brakewheel,  whereby  he  was  injured  and  sustained  damages  to  the 
amount  of  the  verdict. 

The  presence  of  the  spike  or  bolt  at  that  point  on  the  top  of  the  car 
rendered  its  use  dangerous  to  the  employes  of  defendant.  In  failing 
to  discover  and  remove  it  the  defendant  company  was  negligent,  and 
the  plaintiff  did  not  know  of  its  presence  and  could  not  have  discovered 
it  by  the  exercise  of  ordinary  care  in  the  discharge  of  his  duty.  The 
plaintiff's  injuries  were  the  proximate  result  of  the  negligence  of  the 
defendant  and  plaintiff  was  not  guilty  of  contributory  negligence. 

The  judgment  is  assailed  on  the  grounds,  (1)  that  the  evidence  is 
insufficient  to  support  it,  and  (2)  that  the  charge  of  the  court  is  erro- 
neous in  failing  to  present  the  defenses  pleaded.  We  think  the  evidence 
suflScient,  to  support  the  verdict,  and  do  not  deem  it  necessary  to  review 
the  record  on  this  assignment. 

■  The  objections  to  the  main  charge  were  such  as  could  be  cured  by 
special  charges,  and  such  special  charges  were  given  at  the  request  of 
defendant  as  fully  presented  every  defense  urged. 

We  have  found  no  reversible  entor  in  the  record.  The  judgment 
therefore  is  in  all  things  affirmed. 

*  Affirmed. 

Writ  of  error  refused. 
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Cynthia  Jackson  bt  al.  v.  J.  K.  P.  Bbadshaw. 

Decided  March  13,  1902. 

l.^Homestead— PurdUMe  Money  Lien— Foreclosure— Wife  as  Party. 

Since  no  homestead  right  can  exist  as  against  unpaid  purchase  money  due 
for  the  property,  the  wife  is  not  a  necessary  party  to  an  action  foreclosing 
a  purchase  money  lien  upon  land  bought  by  the  husband  and  used  by  them  as 
their  homestead,  and  her  rights  are  concluded  by  the  judgment  of  foredoeuxe. 

8.— Same— Damages  as  Community  Property- Wife's  Sight  to  Sue. 

Damages  to  the  wife  and  children  resulting  from  their  being  ousted  from 
land  bought  by  the  husband  and  upon  which  they  were  living  with  him,  are 
community  property  for  which  he  alone  has  the  right  to  sue,  and  an  action  by 
them  for  such  damages  in  which  he  refuses  to  join  can  not  be  maifltained. 

Appeal  from  Gregg.    Tried  below  before  Hon.  W.  J.  Oraham. 

F.  B,  Martin,  for  appellants. 

Young  &  Stinchcomh,  for  appellee. 

I  OARRETT^  Chief  Justice. — This  is  a  suit   against   the  appellee 

I  brought  by  Cynthia  Jackson,  a  married  woman,  with  whom  were  joined 

the  other  appellants,  who  are  her  children,  to  recover  damages  for  oust- 
ing them  from  certain  premises  which  they  averred  were  their  homestead. 
The  petition  alleged  that  the  husband,  William  Jackson,  refused  to  join 
his  wife  in  the  suit.  It  appeared  from  the  evidence  that  pending  the  mar- 
riage of  William  and  Cynthia  Jackson  the  husband  bought  the  land  from 
which  it  was  alleged  she  and  her  children  had  been  ousted,  and  gave  a 
note  with  vendor^s  lien  for  the  purchase  money  thereof;  that  there  had 
been  a  foreclosure  of  the  lien  in  favor  of  the  appellee  and  others  in  a  suit 
to  which  Cynthia  Jackson,  the  wife,  was  not  a  party;  that  the  land  had 
been  regularly  sold  by  the  sheriflE  imder  an  order  of  sale  issued  on  the 
judgment  of  foreclosure  and  bought  by  the  appellee,  and  that  the  ap- 
pellants were  ousted  and  the  appellee  put  in  possession  thereof  by  virtue 
of  a  writ  of  possession  issued  in  accordance  with  the  judgment  and  sale. 
The  appellant,  Cynthia  Jackson,  is  the  wife  of  William  Jackson,  and 
was  living  with  him  as  such  at  the  tin^e  the  land  was  bought  and  con- 
tinuously since  then  up  to  the  time  of  the  trial,  and  was  so  living  with 
him  when  they  were  both  together  with  their  children  ousted  by  the 
sheriff  in  obedience  to  the  writ  of  possession.  The  family  had  occupied 
the  land  and  used  it  as  a  home  from  the  date  of  its  purchase  in  1883 
until  the  ouster. 

No  cause  of  action  is  disclosed.  It  was  not  necessary  to  make  the 
wife  a  party  to  the  foreclosure,  because  whatever  homestead  interest 
she  had  in  the  land  was  subject  to  the  vendor^s  lien,  as  no  homestead 
right  existed  aginst  the  unpaid  purchase  money.  Jackson  v.  Brad- 
shaw,  67  S.  W.  Rep.,  878;  Morris  v.  Giesecke,  60  Texas,  636;  Jergens 
V.  Schiele,  61  Texas,  257;  City  of  San  Antonio  v.  Berry,  92  Texas,  327; 
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Collins  V.  Ferguson,  56  S.  W.  Eep.,  225.  It  also  appears  from  the  peti- 
tion that  whatever  right  the  wife  might  have  had  for  damages  would 
have  been  community  properly  for  which  her  husband  alone  had  the 
right  to  sue.  Ezell  v.  Dodson,  60  Texas,  331;  Nickerson  v.  Nickerson, 
65  Texas,  281;  Middlebrook  v.  Zapp,  73  Texas,  29;  Speer,  Law  of  Mar. 
Wom.,  sec.  287.  Hence  there  was  no  error  in  sustaining  the  demurrer 
to  the  petition  which  called  in  question  the  right  of  the  appellant  Cyn- 
thia Jackson,  to  maintain  the  suit.    The  judgment  will  be  affirmed. 

Affirmed. 


QxTLP,  Colorado  ft  Santa  Fe  Railway  Company  v.  Ocsana 
Johnson,  by  Next  Friend. 

Decided  March  11,  1902. 

Iw— Railway  Company— Setting  Out  Fire— Bvidence. 

Upon  the  issue  whether  a  fire  set  in  plaintiff's  house  in  July,  1894,  while 
trees  between  the  house  and  the  railroad  were  in  leaf,  was  set  by  sparks  from 
a  certain  engine  No.  78,  evidence  that  a  subsequent  occupant  of  the  house  in 
March,  1895,  found  cinders  in  the  gutters  on  the  roof  and  the  water  in  the 
dstem  black,  was  too  remote  to  be  admissible. 

S.—WitneM— Impeachment— Depodtion. 

Where  a  witness  who  had  testified  by  deposition  for  plaintiff  also  testi- 
fied by  deposition  taken  in  behalf  of  defendant,  plaintiff  could  not  attack  her 
latter  testmiony  by  impeaching  her  credibility,  for  which  he  had  vouched  in. 
making  her  his  own  witness. 

S.^Pleading— Negligence— lasae— Competency  of  Setranta. 

Where  plaintiff's  petition  alleged  as  negligence  defective  appliances  upon 
the  engine  and  the  negligent  and  careless  manner  in  which  the  servants  operated 
it,  but  not  their  incompetency,  the  question  of  their  competency  was  not  an 
issue,  and  its  submission  was  error. 

4.— Railway  Company— Liability  for  Firea  from  £ngine. 

A  railway  company  is  not  liable  for  fires  set  by  sparks  from  its  engine 
where  the  engine  is  properly  equipped  with  appliances  to  prevent  the  escape 
of  sparks  and  is  properly  and  carefully  handled,  even  though  the  employes 
operating  it  are  incompetent. 

5.— Same— Proof  of  Setting  Fire— Bnxden— Preponaerance. 

Evidence  showing  that  a  fire  was  caused  b^  sparks  from  defendant's  engine 
makes  a  prima  facie  case  such  as  entitles  plamtiff  to  recover,  unless  rebutted, 
but  defendant  is  required  only  to  meet  such  case,  and  not  to  establish  by  a 
preponderance  of  evidence  that  it  was  not  negligent. 

Appeal  from  HarriB.    Tried  1[)elow  before  Hon.  Wm.  H.  Wilson. 

J.  W,  Terry  and  Chcs.  K.  Lee,  for  appellant. 

Burke  £  Origgs,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellee,  by  her  next  friend, 
W.  T.  Johnson,  brought  this  suit  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  appellant.    The  circum- 
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stances  under  which  appellee  received  the  injuries  complained  of  and 
the  negligence  of  the  appellant  by  which  such  injuries  are  alleged  to 
have  been  caused  are  stated  in  the  petition  as  follows : 

"That  on  or  about  the  said  Ist  day  of  July,  1894,  while  the  plainti^ 
Oceana  Johnson  lay  in  her  crib  or  cradle  in  her  said  home,  and  over 
which  said  cradle  was  thrown  a  mosquito  bar  or  netting,  a  passing  loco- 
-motive  or  engine  No.  78  of  the  defendant  company,  to  which  were  at- 
tached a  long  train  of  cars,  by  reason  of  defective  machinery  and  ap- 
pliances upon  the  said  locomotive  or  engine,  and  the  negligent  and  care- 
less manner  of  the  operation  thereof  by  the  said  defendant,  its  agents, 
servants,  and  employes,  the  said  engine  or  locomotive  No.  78  emitted  and 
threw  live  sparks  of  fire  and  burning  cinders  into  plaintiffs  said  home 
and  upon  thq  said  cradle  of  said  Oceana,  igniting  the  clothing  therein, 
and  the  said  fire  once  so  started  quickly  communicated  to  the  clothing 
and  person  of  the  said  infant  child,  Oceana  Johnson,  who  then  and  at 
that  time  was  about  three  months  old,  and  being  entirely  helpless  and 
unable  to  extricate  herself  from  said  burning  couch,  the  said  Oceana 
Johnson  was  bumed,^^  etc. 

Appellant  answered  by  general  demurrer  and  general  denial.  The 
trial  of  the  case  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  ^500,  from  which  judgment  this 
appeal  is  prosecuted. 

The  conclusion  we  have  reached  as  to  the  proper  disposition  of  this 
appeal  renders  a  statement  of  the  facts  unnecessary,  and  for  the  pur- 
poses of  this  opinion  it  is  sufficient  to  say  that  the  evidence  upon  all  the 
material  issues  in  the  case  was  conflicting.  There  is  evidence  in  the 
record  tending  to  establish  the  allegations  of  the  petition  that  the  fire 
.was  caused  by  sparks  emitted  from  appellants  engine  No.  78,  and  that 
said  engine  was  not  properly  equipped  with  spark-arresting  appliances, 
and  was  operated  in  a  negligent  and  careless  maimer  by  appellant's 
servants  at  the  time  said  sparks  were  thrown.  On  the  other  hand,  appel- 
lant introduced  evidence  which  tends  to  show  that  the  fire  was  not 
caused  by  sparks  thrown  from  its  engine,  and  that  said  engine  was 
equipped  with  the  best  known  appliances  for  preventing  the  escape  of 
'8parks,and  was  being  properly  and  carefully  operated  at  the  time  the  fire 
occurred. 

Plaintiff  was  allowed  to  show  by  the  witness  Wood,  that  just  after 
he  moved  into  the  house  which  was  occupied  by  the  plaintiff  at  the  time 
of  the  accident  he  had  the  gutters  and  rain  troughs  attached  to  the  house 
cleaned  out  and  found  a  quantity  of  cinders  in  said  gutters  on  that  side 
of  the  house  next  to  the  railroad  track  of  appellant,  and  that  he  also 
had  the  cistern  on  said  place  cleaned  out,  and  that  tiie  water  found  in 
the  cistern  was  very  black.  This  testimony  was  objected  to  by  the  de- 
fendant on  the  ground  that  it  showed  a  condition  existing  several  months 
iafter  the  injury  complained  of  and  was  irrelevant  and  immaterial,  and 
did  not  tend  to  show  the  condition  of  the  engine  which  plaintiff  alleged 
:causfed  the  injury.    We  think  the  objections  to  this  testimony  should  have 
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been  sustained.  The  record  shows  that  the  injury  to  plaintiff  occurred 
about  the  Ist  of  July,  1894,  and  that  the  witness  moved  into  the  house 
formerly  occupied  by  plaintiff  some  time  in  March,  1895.  It  was  also 
shown  that  there  were  several  trees  in  plaintiff's  yard  near  the  house 
and  between  it  and  the  railroad  track,  which  at  the  time  of  the  injury 
were  full  of  leaves  and  in  thick  foliage.  The  fact  that  eight  or  nine 
months  after  the  injury  cinders  were  foimd  in  the  gutters  on  the  house, 
and  that  the  water  in  tlie  cistern  was  black,  in  no  way  tended  to  show 
that  the  fire  by  which  plaintiff  was  injured  was  caused  by  sparks  or 
cinders  thrown  by  engine  No.  78  as  alleged  by  plaintiff.  The  fact  that 
cinders  from  some  of  the  numerous  engines  that  passed  plaintiff's  house, 
after  the  blasts  of  winter  had  stripped  the  trees  before  mentioned  of 
their  foliage,  may  have  fallen  upon  the  house,  does  not  tend  to  show 
that  cinders  from  an  engine  could  have  been  thrown  into  or  even  upon 
said  house  at  the  time  of  the  injury,  when  said  trees  were  covered  with 
foliage,  nor  does  it  tend  to  show  that  engine  No.  78  ever  threw  -any 
sparks  or  cinders  into  said  house. 

We  are  of  opinion  that  the  circumstances  established  by  this  evidence 
are  too  remote  to  be  material  to  any  issue  in  the  case,  and  the  evidence 
should  have  been  excluded. 

One  of  the  witnessee^,  Mrs.  J.  A.  Downs,  who  testified  by  deposition 
for  plaintiff,  also  testified  by  deposition  for  the  defendant,  and  in  re- 
buttal of  the  testimony  of  this  witness  given  for  defendant,  plaintiff 
offered  the  testimony  of  the  witness  R.  L.  Whitehead,  the  notary  who 
took  the  depositions  of  said  witness  which  were  introduced  by  the  de- 
fendant. In  offering  the  testimony  of  the  notary,  plaintiff's  attorney 
m|ide  the  following  statement:  ^^This  is  a  set  of  depositions  by  Mrs. 
Downs  which  the  defendant  read  in  evidence.  I  want  to  introduce  this 
witness  for  the  purpose  of  showing  her  manner  and  conduct  at  the  time 
this  notary  went  there  to  take  her  depositions,  that  the  jury  may  judge 
of  her  actions  and  of  the  character  of  her  testimony;  that  a  part  of  her 
testimony  in  this  very  deposition  may  be  rebutted.  If  the  witness  were 
before  the  jury  they  could  judge  of  the  credibility  of  her  testimony. 
They  could  form  that  judgment  partially  by  actions  as  well  as  by  word 
of  mouth.  She  has  testified  in  here  that  she  has  not  seen  a  soul  con- 
nected with  the  defendant  in  this  case;  has  not  talked  to  anybody,  and 
I  propose  to  show  by  this  witness  who  took  that  deposition,  the  manner 
of  her  actions  and  what  she  said  during  the  time  that  he  was  taking  her 
deposition." 

Defendant  excepted  to  these  remarks  of  plaintiff's  counsel,  on  the 
ground  that  the  proposed  evidence  was  inadmissible  and  the  statements 
of  counsel  were  made  for  the  purpose  of  influencing  the  jury  and  were 
improper.  The  court  then,  over  defendant's  objection,  had  the  jury 
withdrawn,  and  having  heard  the  statements  of  the  witness,  allowed  him 
to  testify  before  the  jury  as  follows : 

"Q.    You  are  a  notary  public? 

"A.    I  am,  sir. 
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'^Q.  You  took  this  depoeition  of  Mis.  Julia  A.  Downs^  in  October, 
1900? 

"A.     I  did,  sir. 

^^Q.  State  to  the  jury  what  you  said  to  her  when  you  stepped  upon 
the  porch,  and  what  she  said  to  you,  and  what  you  did  and  what  she  did 
regarding  the  taking  of  this  deposition,  just  in  the  words  and  actions  ad 
near  as  you  caa  repeat  it. 

"A.  There  is  a  gallery  to  this  house ;  a  front  gallery.  I  stepped  upon 
the  gallery,  and  there  were  three  ladies  in  the  room.  I  knocked  upon 
the  door,  and  asked  for  Mrs.  Downs.  I  had  never  seen  any  of  the  ladies 
previous  to  that  time.  Mrs.  Downs  was  shown  to  me,  and  I  introduced 
myself  to  her,  and  told  her  I  had  come  to  take  her  deposition.  She  asked 
me  if  I  came  from  Mr.  Dupree.  I  had  these  interrogatories  in  my  hand, 
and  I  says,  ^I  have  the  questions  Mr.  Dupree  has  propounded/  and  I 
showed  her  Mr.  Dupree's  signature.  She  told  me  it  was  a  good  thing 
I  had  come,  because  the  other  parties  had  been  there  yesterday,  and 
asked  me  to  come  in.  She  wanted  me  to  take  the  deposition  in  the  front 
room,  but  I  suggested  to  her  that  we  go  in  the  back  room,  where  we 
would  not  be  disturbed  by  the  other  ladies,  and  we  went  back  ilieie.  I 
sat  down  like  at  this  table,  and  she  sat  right  where  Mr.  Blodgett  is  now 
in  answering  questions.  ^ 

^^Q.  Now,  what,  if  anything,  did  she  say  to  you  when  you  read  any 
of  those  interrogatories  in  regard  to  writing  down? 

^'A.    There  were  some  of  these  interrogatories,  I  don't  know  which 

I  ones  they  were,  and  when  I  read  them  to  her,  she  said  to  me,  'You  know 

I  how  it  ought  to  be;  just  write  it  down.'    That  was  her  statement.    I  re- 

I  plied  to  her,  no;  I  wanted  to  put  it  down  just  as  she  stated  it,  word  for 

word,  and  as  nearly  in  her  own  language  as  I  could.'' 

The  defendant  objected  to  this  testimony,  on  the  groimd :    "(1)     That 
the  same  was  hearsay  testimony.     (2)     That  the  witness  could  not  in 
such  manner  affect  the  evidence  taken  before  him  as  a  notary  public  to 
;  which  he  had  certified ;  that  he  could  not  go  behind  his  certificate  as  an 

officer  and  affect  the  credibility  of  the  evidence  in  the  manner  and  form 
in  which  her  depoeition  was  taken,  and  that  the  same  was  calculated  to 
create  prejudice  against  the  defendant  in  the  minds  of  the  jury.'' 

The  evident  purpose  of  the  plaintiff's  counsel  in  introducing  this  tes- 
timony as  shown  by  his  remarks  and  by  the  testimony  was  to  attack  the 
credibility  of  the  witness  Mrs.  Downs,  and  to  prejudice  the  jury  against 
the  witness  by  showing  that  she  did  not  want  to  give  her  testimony  to 
any  notary  who  had  not  been  sent  to  her  by  defendant's  attorney,  Mr. 
Dupree. 

We  know  of  no  rule  of  evidence  imder  which  this  testimony  was  ad- 
missible. The  testimony  of  the  notary  as  to  any  statement  made  by 
Mrs.  Downs  to  him  was  clearly  hearsay  if  introduced  for  the  purpose  of 
proving  the  truth  of  such  statements.  If  such  testimony  was  intro- 
duced for  the  purpose  of  impeaching  Mrs.  Downs  it  was  inadmissible, 
because  no  proper  predicate  had  been  laid.    If  it  be  conceded  that  Mis. 
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Downs  testified^  as  stated  by  counsel  for  plaintiff^  that  she  had  not  seen 
or  talked  to  anyone  connected  with  the  defendant  in  regard  to  the  case, 
there  is  nothing  in  the  testimony  of  the  notary  to  contradict  her  upon 
this  point,  and  there  is  no  pretense  that  any  predicate  was  laid  for  the 
introduction  of  any  other  statement  made  by  her  to  the  notary.  But 
aside  from  all  this  the  evidence  was  inadmissible  for  the  reason  that 
Mrs.  Downs  was  plaintiff's  witness  and  her  credibility  could  not  be  as- 
sailed by  plaintiff;  having  vouched  for  the  credibility  of  the  witness 
plaintiff  can  not  be  heard  to  impeach  her.  Baxton  v.  Boyce,  1  Texas, 
325;  Goree  v.  Goree,  64  S.  W.  Rep.,  1036. 

The  charge  of  the  court  contains  the  following  paragraphs : 

"And  if  you  find  from  the  evidence  that  the  plaintiff  has  proven  these 
facts  by  a  preponderance  of  the  evidence,  then  the  burden  would  be  upon 
the  defendant  to  prove  by  a  preponderance  of  the  evidence  that  such 
sparks,  if  any,  in  escaping  from  defendants  locomotive,  were  not  caused 
by  any  negligence  of  the  defendant  or  its  employes,  or  to  prove  the  exist- 
ence of  such  state  of  facts  as  in  the  third  paragraph  of  this  charge  you 
have  been  instructed  would,  if  proven,  absolve  the  defendant  from  lia- 
bility,— ^that  is  to  say,  if  from  the  evidencfe  you  believe  that  sparks  es- 
caped from  defendant's  engine  and  set  fire  to  the  bed  and  clothing  of  the 
plaintiff,  Oceana  Johnson,  and  that  said  fire  so  commimicated  to  the 
bed  and  clothing  of  plaintiff  injured  her,  then  such  state  of  facts  being 
proven  would  constitute  a  prima  facie  case  of  negligence  on  the  part  of 
defendant,  and  in  the  absence  of  rebutting  evidence  sufficient  to  over- 
come such  prima  facie  case  of  negligence,  you  should  render  a  verdict 
for  the  plaintiff. 

"If,  however,  from  the  evidence  you  believe  that  sparks  of  fire  escaped 
from  defendant's  engine  and  set  out  the  fire  which  caused  the  plaintiff's 
injuries,  but  that  the  engine  from  which  said  sparks  escaped,  if  any, 
was  at  the  time  the  said  fire  was  set  out  equipped  with  spark-arresters 
and  appliances  which  practical  experience  has  proven  to  be  among  the 
best  known  to  prevent  the  escape  of  sparks,  fire,  or  cinders  from  loco- 
motives, and  that  such  appliances  and  apparatus  were  in  good  order  at 
the  time  the  fire  was  set  out;  and  that  said  engine  was  then  being  oper- 
ated by  competent  employes,  and  was  operated  with  ordinary  care  to 
prevent  the  escape  of  sparks,  then  in  such  a  state  of  facts  you  are  in- 
structed that  a  prima  facie  case,  if  any,  made  by  the  escape  of  sparks 
and  fire  would  be  rebuttal,  and  in  such  a  state  of  facts,  if  any,  you 
should  find  for  the  defendant. 

"But  if  from  the  evidence  you  believe  that  the  fire  was  caused  by  a 
spark  or  sparks  emitted  from  the  defendants  engine,  and  that  defendant 
has  failed  to  equip  its  engine  to  prevent  sparks,,  if  any,  escaping,  with 
spark-arresters  found  by  practical  experience  to  be  among  the  best  known 
to  prevent  the  escape  of  sparks,  fire,  or  cinders,  or  that  the  agents  or 
employes  of  the  defendant  engaged  in  operating  said  engine  failed  to 
use  ordinary  care  to  prevent  the  escape  of  sparks,  or  that  such  appliances, 
if  any,  were  not  in  good  order,  or  that  said  engine  was  not  operated  bj 
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competent  employes,  then  in  such  a  state  of  facts  you  are  instructed 
that  a  prima  facie  case,  if  any,  made  out  by  proof  of  sparks  escaping 
and  causing  fire,  would  not  be  rebutted,  and  you  should  in  such  a  state 
of  facts,  if  any,  return  a  verdict  for  the  plaintiff. 

"Therefore,  if  you  believe  from  the  evidence  that  the  fire  complaioed 
of  by  the  plaintiff  originated  from  sparks  emitted  from  an  engine  of 
the  defendant,  and  if  you  further  believe  from  the  evidence  that  said 
engine  at  the  time  said  fire  was  set  out  was  equipped  with  apparatus  and 
appliances  which  practical  experience  has  proven  to  be  among  the  best 
Imown  to  prevent  the  escape  of  sparks,  fire,  or  cinders  from  locomotiYes; 
and  that  such  appliances  and  apparatus  were  in  good  order  at  the  time 
the  fire  is  alleged  to  have  been  set  out;  and  if  you  further  believe  that 
said  engine  was  at  the  time  said  fire  was  set  out,  carefully  operated  by 
competent  and  skillful  employes,  then,  although  you  may  further  be- 
lieve that  the  fire  did  originate  from  sparks  emitted  from  an  engine 
of  the  defendant,  you  will  in  such  event  (if  you  so  find  the  facts)  find 
for  defendant.'' 

These  paragraphs  of  the  charge  are  assailed  by  appellant  on  the 
grounds  that  they  present  ah  issue  not  made  by  the  pleading  and  evi- 
dence, are  upon  the  weight  of  the  evidence,  and  erroneously  instruct  the 
jury  as  to  the  burden  of  proof. 

We  think  it  clear  that  the  charge  is  open  to  the  first  of  these  objec- 
tions. Plaintiff's  petition  does  not  allege  as  a  ground  of  negligence  the 
incompetence  of  the  employes  of  defendant  who  were  operating  the 
engine  at  the  time  the  fire  occurred,  and  the  competency  or  incompe- 
tency of  such  employes  was  not  an  issue  in  the  case.  No  rule  of  law 
is  more  firmly  fixed  by  the  decisions  of  our  courts  than  the  rule  which 
forbids  a  trial  court  to  submit  to  the  jury  by  his  charge  an  issue  not 
raised  by  the  pleading  in  the  case.  The  violation  of  this  rule  in  the 
charge  above  quoted  was  manifestly  prejudicial  to  the  defendant. 

If  the  jury  believed  from  the  evidence  the  engine  in  question  wan 
properly  equipped  with  appliances  to  prevent  the  escape  of  sparks  and 
was  properly  and  carefully  handled,  the  defendant  was  entitled  to  a  ver- 
dict even  though  the  jury  believed  from  the  evidence  that  the  fire  was 
caused  by  sparks  thrown  by  the  engine,  and  yet  this  charge  in  effect  in- 
structs the  jury  that  they  could  not  upon  this  state  of  facts  find  for  the 
defendant  unless  they  further  found  that  the  persons  operating  said 
engine  were  competent.  Kailway  v.  Vieno,  26  S.  W.  Bep.,  230;  Bailway 
V.  Gilmore,  62  Texas,  391. 

It  occurs  to  us  that  this  charge  would  have  been  erroneous  even  if 
plaintiff  had  alleged  the  incompetency  of  the  employes  as  one  of  the 
grounds  of  negligence,  because  if  the  engine  was  properly  equipped  and 
properly  and  carefully  handled  on  the  occasion  in  question,  defendant 
would  be  entitled  to  a  verdict  regardless  of  whether  the  employes  oper- 
ating the  engine  were  or  were  not  generally  incompetent. 

We  are  also  of  the  opinion  that  the  charge  is  erroneous  in  its  applica- 
tion of  the  rule  as  to  the  burden  of  proof.    While  it  is  well  settled  that 
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in  cases  of  this  character  it  is  proper  for  the  court  to  instruct  the  jury 
that  proof  on  the  part  of  plaintiff  that  the  fire  was  caused  by  sparks 
thrown  by  the  engine  presents  a  prima  facie  case  which  would  entitle 
plaintiff  to  recover  unless  rebutted  by  the  defendants,  we  do  not  think 
it  proper  for  the  court  to  instruct  the  jury  that  the  burden  in  such  case 
is  upon  the  defendant  to  show  by  the  preponderance  of  the  evidence  that 
it  was  not  guilty  of  negligence.  We  understand  the  rule  to  be,  that  if 
the  jury  find  from  the  evidence  that  the  fire  was  caused  by  the  engine 
they  should  find  for  the  plaintiff  unless  the  defendant  meets  such  prima 
facie  case  by  evidence  showing  that  the  engine  was  in  proper  condition 
and  properly  handled.  But  when  the  defendant  introduces  evidence 
which  standing  alone  would  be  sufficient  to  rebut  the  presumption  of 
negligence  arising  from  the  setting  out  of  the  fire  by  its  engine,  the 
jury,  to  find  for  the  plaintiff,  must  believe  from  the  whole  case  thus 
made  that  the  plaintiff  has  shown  by  a  preponderance  of  the  evidence 
that  the  defendant  was  guilty  of  negligence.  Any  other  rule  would  shift 
the  bui^den  of  proof  from  the  plaintiff  to  the  defendant,  which  the 
Supreme  Court  on  the  former  appeal  of  this  case  say  is  not  done  by  per- 
mitting the  court  to  instruct  the  jury  that  proof  that  the  engine  set  out 
the  fire  presents  a  prima  facie  case  which  must  be  met  by  the  defendant. 

In  case  of  Eailway  v.  Hutchens,  63  Southwestern  Reporter,  1069,  there 
are  expressions  which  seem  to  conflict  with  the  views  here  expressed,  but 
the  question  under  consideration  in  that  case  did  not  directly  involve 
the  issue  presented  here,  and  our  statement  of  the  rule  in  that  case  was 
not  entirely  accurate. 

We  have  not  considered  the  assignment  which  assails  the  verdict  as 
being  unsupported  by  the  evidence,  because  in  view  of  another  trial  it 
would  not  be  proper  for  us  to  express  any  opinion  upon  the  evidence. 

The  remaining  assignments  do  not  in  our  opinion  present  any  revers- 
ible error,  or  any  error  which  is  likely  to  occur  upon  another  trial  of  the 
case,  and  it  would  serve  no  usefid  purpose  to  discuss  them» 

For  the  errors  before  indicated  the  judgment  of  the  court  below  is 
reversed  and  this  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

ON  MOTION  OF  APPELLEE. 

GARRETT,  Chief  Justice. — On  the  27th  day  of  February  ultimo 
this  court  rendered  judgment  in  the  above  entitled  cause  reversing  the 
judgment  of  the  court  below  and  remanding  the  cause  for  another  trial, 
but  the  opinion  of  the  court  stating  the  reasons  for  reversing  the  judg- 
ment was  not  filed  imtil  the  11th  day  of  March,  instant.  The  appellee 
has  filed  a  motion  requesting  the  court  to  extend  the  time  allowed  by 
law  in  which  to  file  a  motion  for  rehearing,  stating  that  it  was  imprac- 
ticable to  prepare  such  motion  xmtil  after  the  opinion  had  been  filed 
showing  the  reasons  for  reversaL 
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It  is  provided  by  article  1030,  Bevised  Statutes,  that  any  party  desir- 
ing a  rehearing  of  any  matter  determined  by  a  Court  of  Civil  Appeals 
may,  within  fifteen  days  ofter  the  date  of  the  entry  of  the  judgment  or 
decision  of  the  court,  or  the  filing  of  the  findings  of  fact  and  oonclusions 
of  law,  file  with  the  clerk  of  the  court  his  motion  in  writing  for  a  re- 
hearing thereof.    Article  1039  requires  a  conclusion  of  the  law  and  facts 
of  a  cause  to  be  filed  within  thirty  days  after  it  ttas  been  decided ;  pro- 
vided, that  where  a  cause  has  been  reversed  then  the  court  shall  file 
reasons  for  reversing  the  same.    It  has  been  the  practice  in  this  conrt  to 
announce  the  decision  of  causes  from  the  bench  and  afterwards  to  file 
opinions  therein  stating  the  conclusions  of  law  and  facts   in   causes 
finally  disposed  of  and  of  which  the  Supreme  Court  had  jurisdiction  to 
grant  a  writ  of  error,  and  in  causes  reversed  and  remanded  for  another 
trial  to  state  the  reasons  for  reversal,  and  sometimes  several  days  have 
elapsed  before  the  opinion  has  been  filed.    In  causes  in  which  a  conclu- 
sion of  law  and  fact  is  required,  the  law  in  terms  allows  fifteen  days 
after  the  filiag  in  which  to  file  a  motion  for  rehearing.    While  .perhaps 
the  same  rule  is  not  made  applicable  by  the  statute  to  motions  for  a  re- 
hearing in  causes  that  have  been  reversed  and  remanded,  yet  it  has  been 
the  practice  of  this  court  to  so  apply  it,  and  the  party  desiring  to  fiile  a 
motion  for  rehearing  in  such  causes  is  allowed  to  do  so  within  fifteen 
days  after  the  filing"  of  the  opinion  without  necessity  of  making  applica- 
tion for  leave.    The  appellee  will  be  allowed  fifteen  days  from  the  date 
of  the  filing  of  the  opinion  in  which  to  file  her  motion  for  rehearing. 

Motion  granted. 


E.  L.  Anoier  v.  J.  B.  Jokes. 

Decided  March  26,  1902. 

1.— Administration— Venue — Situs  of  Judgment. 

Where  a  decedent  died  in  one  county  and  the  only  property  he  owned  was 
a  ju4^ent  in  another  county,  the  probate  court  of  such  latter  county  had 
not  jurisdiction  to  administer  on  his  estate,  since  the  situs  of  the  judgment,  it 
being  a  chose  in  action,  followed  the  residence  of  the  ownen  Bev.  Stats., 
art.  1843. 
S.— -Same— No  Necessity. 

The  mere  fact  that  there  are  debts  due  the  estate  of  a  decedent  does  not 
authorize  administration  thereon,  since  the  heirs  may  in  such  case  sue  and  make 
dlBtribution. 

Appeal  from  Walker.    Tried  below  before  Hon.  J.  M.  Smiiher. 

Sam  R.  Henderson,  for  appellant. 

Ball,  Dean  &  Humphrey,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  appeal  is  from  a  jndgmcait 
of  the  District  Court  of  Walker  County  refusing  to  grant  appellants 
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}  application  for  letters  of  administration  upon  the  estate  of  J.  T.  Fore- 

^  man,  deceased.    The  County  Court  of  said  coimty  refused  the  appli- 

^  cation  on  the  ground  that  it  had  no  jurisdiction  of  the  estate  of  said 

*  deceased,  and  upon  an  appeal  to  and  a  trial  de  novo  in  the  District 

1^  Court  a  similar  judgment  was  rendered.    The  application  for  admin- 

I-  istration  is  as  follows:  ^ 

^  ''And  now  comes  E:  L.  Angier,  who  resides  in  the  county  of  Walker, 

State  of  Texas,  and  makes  application  to  the  court  for  letters  of  admin- 
b  istration  on  the  estate  of  J.  T.  Foreman,  deceased.     Said  applicant 

r  represents  that  the  said  J.  T.  Foreman  is  dead;  that  he  died  in  the 

coimty  of  Morris,  State  of  Texas;  that  he  died  in  February  (the  exact 
f  date  not  remembered),  1898.    That  so  far  as  applicant  knows,  that 

r  said  J.  T.  Foreman    died    intestate.    Applicant    represents  that  said 

decedent  left  a  small  estate  in  Walker  Coimty,  Texas,  said  estate  con- 
sisting of  a  money  demand  for  about  the  sum  of  $1383  and  61-100^ 
:•  that  said  demand  was  in  a  judgment  in  cause  No.  2647,  and  styled  J. 

T.  Foreman  v.  The  Missouri  Pacific  Eailway  Company,  on  the  civil 
J  docket  of  the  District  Court  of  Walker  County,  Texas.    Applicant  rep- 

resents that  the   judgment   when   obtained    amounted   to  the  sum  of 
^  $2805.99,  or  thereabout;  that  on  May  26,  1898,  a  contract  was  filed  in 

.  the  papers  of  said  cause  representing  that  a  firm  composed  of  Aber- 

,  crombie  &  Bandolph  were  entitled  to  one-half  of  said  judgment;  that 

!  the  remaining  one-half  of  said  judgment  belongs  to  the  heirs  of  said 

J.  T.  Foreman;  that  said  sum  is  now  in  the  registry  of  the  court,  or 
^  has  been  collected  by  parties  not  authorized  to  collect  the  same.    Ap- 

plicant represents  that  this  is  the  only  property,  so  far  as  he  knows, 
that  belongs  to  decedent^s  estate.  Applicant  represents  that  he  is  au- 
thorized by  a  substitute  power  of  attorney  made  to  him  by  Sam  B.  Hen- 
derson, who  holds  a  full  power  of  attorney  from  the  heirs  with  power 
of  substitution  from  the  heirs  of  said  decedent,  J.  T.  Foreman,  giving 
and  granting  him  fuU  power  to  administer  on  the  estate  of  the  late 
J.  T.  Foreman.  That  the  applicant  is  not  disqualified  for  any  other 
^  reason  of  administering  on  the  estate  of  said  decedent.    Premises  con- 

l  sidered,  applicant  would  pray  for  process  and  that  on  hearing  of  this 

f  that  he  be  appointed  administrator  of  the  estate  of  said  decedent,  as  he 

shall  ever  pray,  etc.'' 

The  appellee,  claiming  to  be  interested  in  said  estate,  contested  the 
application  for  administration.    The  foUowiug  facts  are  disclosed  by 
the  record:    J.  T.  Foreman  died  at  Dalby  Springs,  in  Morris  Coimty, 
Texas,  in  February,  1898,  intestate.     He  was  a  widower  at  the  time 
f  of  his  death  and  left  several  children.     He  had  no  fixed  residence,  and 

owned  no  property  except  a  one-half  interest  in  a  judgment  in  his  favor 
for  $2805.99  rendered  by  the  District  Court  of  Walker  County  against 
the  Missouri  Pacific  Railway  Company.  An  appeal  from  this  judg- 
ment was  pending  at  Foreman's  death,  and  the  judgment  was  not  made 
final  until  the  21st  of  April,  1898.  The  railroad  company  paid  the 
amount  of  the  judgrnent  into  the  registry  of  the  District  Court  of  Walker 
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County  on  July  6,  1898,  and  on  the  same  day  the  clerk  of  said  court 
paid  over  to  S.  M.  Randolph  one-half  of  the  amount  received  in  satis- 
faction of  said  judgment,  and  paid  the  remainder  to  the  appellee  upon 
two  notes  and  an  open  account  held  by  him  against  the  said  Foreman. 
The  two  notes  aggregated  the  sum  of  $1285.14  and  purported  to  be 
secured  by  an  assignment  of  Foreman^s  interest  in  said  judgment.  The 
heirs  of  Foreman  executed  a  power  of  attorney  to  Sam  B.  Henderson 
with  power  of  substitution  authorizing  him  to  administer  upon  the  es- 
tate, and  appellant  was  empowered  by  said  Henderson  to  apply  for  and 
receive  letters  of  administration. 

We  are  of  opinion  that  the  court  below  properly  held  that  it  was 
without  jurisdiction  of  the  estate    of    Foreman,    and  for  that  reason 
properly  refused  appellant's  application  for  letters  of  administration. 
The  only  property  owned 'by  Foreman  at  his  death  was  the  one-half  in- 
terest in  the  judgment  rendered  in  the  District  Court  of  Walker  County, 
the  cause  in  which  said  judgment  was  rendered  being  then  pending  in 
the  Court  of  Appeals.    It  is  not  shown  that  Foreman  was  ever  a  resi- 
dent of  Walker  County,  and  the  application  and  evidence  in  the  case 
show  that  he  died  in  Morris  County,  Texas.    Article  1843,   Bevised 
Statutes,  fixes  the  jurisdiction  in  which  letters  of  administration  may  be 
granted  upon  the  estate  of  a  deceased  person  as  follows:    "1.     In  the 
coimty  where  the  deceased  resided,  if  he  had  a  domicile  or  fixed  place 
of  residence  in  the  State.    2.    If  the  deceased  had  no  domicile  or 
fixed  place  of  resident  in  the  State,  then  either  in  the  county  where 
his  principal  property  was  at  the  time  of  his  death,  or  in  the  connty 
where  he  died.     3.     If  he  had  no  domicile  or  fixed  place  of  residence 
in  the  State  and  died  without  the  limits  of  the  State,  then  in  any  conn^ 
in  this  State  where  his  nearest  of  kin  may  reside.    4.    But  if  he  had 
no  kindred  in  this  State,  then  in  the  county  where  his  principal  estate 
was  situated  at  the  time  of  his  death.'' 

We  think  it  clear  from  the  evidence  in  this  case  the  jurisdiction  to 
administer  upon  Foreman's  estate  exists  only  in  the  County  Court  of 
Morris  Coun^,  the  county  in  which  he  died.  We  do  not  think  the  con- 
tention sound,  that  because  the  only  property  he  owned  at  the  time  of 
his  death  was  a  judgment  rendered  in  the  District  Court  of  Walker 
County  in  the  purview  of  the  statute  above  quoted  his  principal  prop- 
erty was  situate  in  said  county.  The  situs  of  a  judgment  or  of  any 
chose  in  action  follows  the  residence  of  the  owner  and  can  not  in  law 
be  regarded  as  being  situate  elsewhere,  and  it  can  not  be  said  that  Fore- 
man owned  any  property  in  Walker  County  at  the  time  of  his  death. 
Ferris  v.  Kemble,  12  S.  W.  Bep.,  689.     - 

We  are  also  of  the  opinion  that  the  application  should  have  been  re- 
fused because  it  fails  to  show  any  necessity  for  an  administration.  The 
mere  fact  that  there  are  debts  due  the  estate  of  a  deceased  person  does 
not  authorize  the  appointment  of  an  administrator  and  incurring  the 
expense  of  an  administration.  If  there  are  no  creditors  of  the  estate 
and  the  heirs  of  the  decedent  are  known  and  are  under  no  disability. 
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no  necessity  for  an  administration  is  shown.  The  heirs  in  such  case 
can  sue  and  recover  the  debts  if  it  be  necessary  to  bring  suit  for  that 
purpose  and  can  divide  the  proceeds  of  the  estate  among  themselves  with- 
out the  assistance  of  a  probate  court,  and  the  appointment  of  an  admin- 
istrator to  represent  them  is  entirely  unnecessary. 

The  appellee  in  this  case  has  no  such  interest  in  the  estate  of  Foreman 
as  would  entitle  him  to  be  heard  as  contestant  to  the  granting  of  letters, 
and  appellant^s  exception  to  the  contest  filed  by  him  should  have  been 
sustained.  This  error  of  the  trial  court  can  not,  however,  affect  the 
judgment  rendered  upon  the  merits  of  the  application.  Neither  the 
application  nor  the  evidence  in  the  case  show  any  necessity  for  an  ad- 
ministration, nor  that  the  court  had  jurisdiction  of  the  estate  of  the 
deceased,  and  therefore  the  application  must  have  been  refused,  whether 
same  was  contested  or  not.  We  think  the  judgment  of  the  court  below 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


William  Palm  et  al.  v.  Ignac  Chebnowskt. 

Decided  March  5,  1902. 

1.— Deed  Absolute  as  Mortgage— Charge— Degree  of  Proof. 

While,  in  order  to  authorize  a  finding  that  a  deed  absolute  on  its  face  was 
intended  as  a  mortgage,  such  intention  must  be  shown  by  the  evidence  with 
clearness  and  certainty,  it  is  not  proper  to  so  instruct  the  jury. 

jl.— Jury— Misconduct— New  TriaL 

Where  pUintiff  and  a  friend  held  private  conversation  with  jurors  in 
Tecess  of  court  during  the  trial,  plaintiff  treating  a  juror  in  a  saloon  and  talk- 
ing with  him  at  length  in  a  back  yard  there,  such  misconduct,  in  the  absence  of 
explanation  or  denial,  required  the  granting  of  a  new  trial. 

<8w— Fraud  Against  Creditors— Homestead  Sight 

The  grantee  in  a  deed  absolute  on  its  face,  but  intended  as  a  mortage  and 
made  in  fraud  of  grantor's  creditors,  can  not  be  set  up  as  against  theu*  claims 
4he  homestead  rights  of  the  grantor  in  the  property.  * 

Appeal  from  Austin.    Tried  below  before  Hon.  L.  W.  Moore. 

J.  H.  Shelbume  and  Searcy  &  Oarrett,  for  appellants. 

A.  Chealey,  for  appellee. 

PLEASANTS,  Associate  Justice. — The  appellee,  claiming  to  be 
the  owner  of  the  property  in  controversy,  on  November  3,  1900,  sued 
out  a  writ  of  injimction  against  appellant,  William  Palm,  sheriff  of 
Austin  County,  and  K.  W.  Thompson  restraining  them  from  selling  said 
property  under  an  order  of  sale  issued  out  of  the  District  Court  of 
Sunnels  County,  in  a  certain  suit  wherein  B.  W.  Thompson  was  plain- 
tiff and  Joseph  Metijka  was  defendant. 
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The  defendants  answered  by  general  denial,  and  the  defendant  R 
W.  Thompson  by  special  answer  set  up  that  the  property  in  controversy 
belonged  to  Joseph  Metijka.  That  the  insniment  under  which  appellee 
claims,  while  in  form  a  deed,  was  in  truth  and  in  fact  a  mortgage  and 
given  for  the  purpose  of  securing  a  debt  owing  from  Joseph  Metijka  to 
appellee.  That  said  debt  had  been  fully  paid  off  and  that  said  Ignac 
Chemowsky  held  the  title  tp  said  property  in  trust  for  Joseph  Metijka, 
and  that  the  same  was  subject  to  the  attachment  lien  of  R.  W.  Thomp- 
son in  his  said  suit  against  said  Joseph  Metijka.  That  the  said  Ignac 
Chemowsky  and  Joseph  Metijka,  for  the  purpose  of  defrauding  tie  cred- 
itors of  said  Metijka,  one  of  whom  was  the  appellant  R.  W.  Thompson, 
had  conspired  to  place  the  title  of  said  property  in  the  name  of  said 
Ignac  Chemowsky  and  to  keep  it  there  until  the  same  could  be  sold, 
when  the  proceeds  thereof  are  to  be  turned  over  to  the  said  Joseph 
Metijka. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee. 

The  evidence  in  the  case  is  conflicting  upon  the  issue  as  to  whether 
the  deed  to  the  property  under  which  appellee  claimed  title  was  in  fact 
only  a  mortgage  which  had  been  discharged  by  the  payment  of  the 
debt  to  secure  which  it  had  been  executed.  Such  being  the  state  of 
the  evidence  the  trial  court  instmcted  the  jury  as  follows: 

"The  deed  is  regular  in  form,  sufficient  to  convey  the  title  and  to 
constitute  a  sale  of  the  land,  and  unless  the  defendants  show  by  proof 
positive,  certain,  and  satisf acory,  that  it  was  the  intention  of  the  parties 
at  the  time  of  the  execution  that  it  should  be  a  mortgage  security  only 
for  the  debt  from  plaintiff  to  Metijka,  then  you  shall  find  for  the  plain- 
tiff.'' 

This  charge  is  complained  of  by  appellant  in  his  first  assignment  of 
error.  While  it  has  been  frequently  held  by  our  courts  that  to  authoriie 
a  finding  by  a  court  or  jury  that  a  deed  absolute  on  its  face  was  only 
intended  to  operate  as  a  mortgage,  such  intention  must  be  shown  by 
the  evidence  with  clearness  and  certainty,  it  is  now  well  settled  that 
it  is  not  proper  to  so  instruct  the  jury.  Prather  v.  Wilkins,  68  Texas, 
184;  Neyland  v.  Bendy,  69  Texas,  713;  Baylor  v.  Hopf,  81  Texas, 
641;  Washington  v.  Eastham,  56  S.  W.  Rep.,  78;  Smith  v.  Eastham, 
66  S.  W.  Rep.,  218. 

The  second  and  third  assignments  predicate  error  upon  the  refusal 
of  the  court  below  to  grant  a  new  trial  because  of  the  misconduct  of 
certain  members  of  the  jury  and  of  certain  improper  and  questionable 
transactions  between  appellee  and  members  of  the  jury  during  the  trial 
of  the  case.  The  matters  complained  of  by  these  assignments  are  set 
out  in  the  motion  for  a  new  trial,  as  follows: 

"Because  of  the  misconduct  of  two  of  the  jurors  trying  the  said 
cause,  in  this,  that  one  of  the  jurors,  John  Bolton,  permitted  the  plain- 
tiff to  approach  him  on  Thursday  morning,  just  before  the  opening  of 
the  court,  and  only  a  short  time  before  the  commencement  of  the  ar- 
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gument  of  the  said  cause  the  plaintiff  went  alone  in  the  saloon  of  Otto 
Granan  with  the  said  juror^  and  after  treating  the  said  juror  called 
him  back  in  the  back  yard  of  said  Granan^s  saloon,  where  they  re- 
mained in  conversation  some  time;  they  then  returned  to  the  bar  of  the 
said  saloon  wh^re  plaintiff  again  set  them  up  to  the  said  juror;  that 
no  one  was  present  during  this  conversation  in  the  back  yard  behind 
the  saloon,  and  the  tone  of  the  conversation  between  the  plaintiff  and 
the  said  juror  was  not  loud  enough  to  be  heard  by  anyone  on  the  inside 
of  the  said  saloon  or  building;  that  the  aforesaid  conversation  was 
private  between  the  said  plaintiff  and  juror,  and  that  plaintiff  had  no 
motive  in  treating  said  juror  and  having  said  conversation  with  him 
other  than  to  influence  him  in  his  behalf  as  a  juror. 

*T?hat  Otto  Ueckert,  one  of  the  jurors  trying  the  said  cause,  permitted 
himself  to  be  approached  by  one  of  the  friends  and  strikers  of  the  plain- 
tiff in  the  following  manner,  to  wit:  That  on  Thursday  after  the 
coimsel  had  closed  their  argument  and  after  the  court  had  read  its 
charge  to  the  jury,  and  the  jury  under  the  instructions  of  the  court 
were  permitted  to  go  to  dinner  with  further  instructions  to  return  im- 
mediately and  procure  the  papers  from  the  clerk  and  then  retire  to  the 
jury  room  to  consider  of  their  verdict;  that  before  the  jury  had  re- 
turned from  dinner  the  said  Otto  Ueckert  permitted  one  Adolph  Wal- 
lecek  to  approach  him  and  with  him  proceeded  to  one  of  the  farthest 
comers  of  the  court  room,  where  they  engaged  in  earnest  conversation 
for  several  minutes ;  that  the  said  Wallecek  was  in  the  town  of  Bellville 
during  the  trial  of  the  said  cause  acting  as  the  friend  and  striker  of 
the  plaintiff;  that  he  had  no  other  business  with  the  said  juror  other 
than  to  talk  to  him  about  the  case  and  advise  him  to  assist  in  rendering 
a  verdict  for  the  plaintiff;  that  the  said  Wallecek  was  not  a  witness  in 
the  said  cause  and  had  no  other  business  in  the  town  of  Bellville  where 
he  does  not  reside,  other  than  to  work  in  the  interest  of  plaintiff." 

This  motion  was  sworn  to  by  the  appellant,  and  in  support  of  the 
allegations  therein  the  following  affidavits  were  filed  by  him  in  the 
court  below: 

*'The  State  of  Texas,  County  of  Austin. — Before  the  undersigned 
authority  on  this  day  personally  appeared  Gus  Sanders,  who  after  being 
by  me  duly  sworn  on  his  oath,  says  that  he  is  the  saloonkeeper  and  bar- 
t^der  for  Otto  Granan,  in  the  town  of  Bellville,  in  said  ooimty;  that 
on  Thursday  morning,  June  20,  1901,  about  8  o'clock  or  shortly  be- 
fore 8  o'clock,  and  only  a  short  time  before  the  opening  of  the  Dis- 
trict Court,  in  which  court  the  case  of  Ignac  Chernowsky  v.  William 
Palm  et  al.  was  on  trial,  Ignac  Chernowsky  and  John  Bolton  walked 
into  the  saloon;  Ignac  Chernowsky  called  for  the  drinks,  and  he  and 
John  Bolton  took  a  drink  together,  after  which  they  went  out  with 
each  other  in  the  back  yard  behind  the  saloon.  After  remaining  some 
time  they  returned  through  the  back  door  into  the  saloon,  when  Ignac 
Chernowsky  again  set  them  up,  one  of  them  each  time  taking  Hos- 
tetter's  bitters  and  the  other  whisky.     There  was  no  one  in  the  back 
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yard  at  the  time  they  reached  it^  and  there  conyersation  was  not  loud 
enough  to  be  heard  by  any  one  on  the  inside.  O.  J.  Sanders.  Sworn 
to  and  subscribed  before  me  this  the  22d  day  of  June^  1901.  [Seal.] 
W.  R.  Manning,  Notary  Public." 

''The  State  of  Texas,  County  of  Austin. — ^Before  me  the  undersigned 
authority  on  this  day  personally  appeared  E.  C.  Ogg,  who  after  being 
by  me  duly  sworn  on  oath,  says  that  he  is  the  district  clerk  of  Austin 
County;  that  on  Thursday  last  after  returning  to  the  courthouse  from 
dinner,  and  after  the  court  had  instructed  the  jury  in  the  case  of  Ignac 
Chemowsky  v.  William  Palm  et  al.,  and  had  directed  them  to  return 
as  soon  as  they  had  their  dinner,  and  apply  to  him  for  the  papers 
in  the  case,  and  that  before  all  the  jury  had  returned  from  dinner 
he  saw  one  Adolph  Wallecek  lying  on  one  of  the  benches  in  the 
courthouse  room;  afterwards  Otto  TJeckert,  who  was  one  of  the  jurors 
trying  the  said  cause,  came  into  the  courtroom  from  the  jury  room, 
and  immediately  upon  his  entering  the  courtroom  the  said  Otto  Ueckert 
and  the  said  Wallecek  together  went  to  the  far  comer  of  the  court- 
room, out  of  the  hearing  of  those  around  and  near  the  judge's  stand, 
and  out  of  hearing  of  any  one  in  the  courtroom  at  that  time,  where 
they  remained  conversing  together  for  four  or  five  minutes.  A£Sant 
further  says  that  he  has  reason  to  believe  and  does  believe  the  said 
Wallecek  was  and  is  the  friend  of  plaintiff  and  that  he  had  been  in  the 
town  of  Bellville  all  during  the  trial  of  the  said  cause.  E.  C.  Ogg. 
Sworn  and  subscribed  before  me  this  22d  day  of  June,  1901.  [SeaL] 
W.  B.  Manning,  Notary  Public.'' 

Neither  the  appellee  nor  either  of  the  above  named  jurors  filed 
any  controverting  affidavits  or  made  any  denial  of  the  allegation  of 
the  motion.  Appellee's  attorney  in  answer  to  the  motion  filed  an  af- 
fidavit reciting  in  substance  that  the  trial  of  the  case  lasted  for  several 
days,  and  that  upon  each  adjournment  of  the  court  during  the  trial  the 
jury  were  allowed  to  separate  by  consent  of  counsel  for  both  parties, 
and  were  each  time  instructed  by  the  court  not  to  talk  about  ttie  case 
themselves  nor  to  permit  anyone  to  talk  to  them  concerning  same." 

We  think  the  conduct  of  appellee  and  the  juror  Bolton  was  so  fla- 
grant a  violation  of  the  rules  of  propriety  as  to  have  justified  the  trial 
court,  even  with  the  fullest  explanation  on  this  and  the  most  positive 
assurance  that  they  had  not  violated  the  instruction  of  the  court  in 
regard  to  conversing  about  the  case,  in  setting  aside  the  verdict  of  the 
jury  and  granting  a  new  trial  of  the  case,  and  in  the  absence  of  such 
explanation  and  denial  it  was  not  only  the  right  but  the  duty  of  the 
court  to  have  set  the  verdict  aside.  While  these  affidavits  do  not  show 
conclusively  that  the  conversations  referred  to  were  concerning  the  case 
on  trial,  the  suspicious  circumstances  under  which  they  were  had. 
coupled  with  the  fact  that  there  was  no  denial  by  any  of  the  parties 
concerned  of  the  direct  charge  made  in  the  motion  that  such  conver- 
sations were  about  the  case,  and  that  the  motive  and  object  of  appellee 
and  his  friend  in  conversing  with  the  jurors  in  regard  to  the  case  was 
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to  improperly  influence  the  verdict,  fully  justifies  the  conclusion  that 
the  mandate  of  the  law  and  the  instruction  of  the  court  on  this  subject 
has  been  violated.  In  the  nature  of  things  it  would  rarely  happen  that 
direct  evidence  showing  a  violation  by  a  juror  or  a  party  to  the  suit 
of  the  instructions  of  the  court  in  regard  to  conversing  about  a  case 
on  trial  could  be  obtainable  by  the  party  alleging  such  improper  con- 
duct, and  in  most  cases  circumstantial  evidence  must  be  relied  upon  to 
support  such  charge.  As  before  stated,  we  think  the  circumstances 
shown  by  this  record  are  suflBcient  to  sustain  the  charge. 

We  believe  no  authority  can  be  found  which  questions  the  right  of 
the  court  in  such  cases  to  set  the  verdict  of  the  jury  aside  or  which 
holds  that  it  is  not  the  duty  of  the  courts  to  emphasize  their  condemna- 
tion of  such  practice  by  refusing  to  sanction  a  verdict  obtained  under 
such  circumstances.  Railway  v.  Schroeder,  25  S.  W.  Rep.,  306;  Mar- 
shal V.  Watson,  40  S.  W.  Rep.,  352 ;  Railway  v.  Matthews,  4  Texas  Ct. 
Rep.,  152,  and  cases  there  cited. 

In  view  of  another  trial  we  will  not  consider  the  assignment  which 
challenges  the  verdict  as  being  unsupported  by  the  evidence. 

There  is  no  merit  in  appellee*s  contention  that  in  no  event  could 
appellants  recover  in  this  case,  because  the  property  in  question  was 
shown  by  the  facts  to  be  the  homestead  of  Metijka.  'Conceding  for 
the  sake  of  argument  that  such  is  the  state  of  the  evidence,  appellee  is 
in  no  position  to  assert  the  homestead  rights  of  Metijka  and  wife 
against  the  claim  of  appellant  Thompson.  It  is  no  concern  of  his,  and 
only  the  parties  in  whom  such  right  (if  any)  exists  can  be  heard  to 
assert  same  in  this  suit. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 


FiBB  Association  op  Philadelphia  v.  T.  G.  Calhoun. 

Decided  March  3,  1902. 

1.— Fire  Inmraiice— Ownership  of  Property. 

Where  by  the  terms  of  the  poUcy  the  ii^sured  warranted  himself  to  be  the 
sole  owner  of  the  building  destroyed  by  fire,  while  in  fact  he  owned  only  an 
undivided  one-half  interest  therein,  and  had  verbally  agreed  with  his  co-owner 
to  buy  the  other  half,  but  there  had  been  no  payment  or  change  of  possession, 
there  was  such  a  breach  of  the  warranty  as  precluded  a  recovery  on  the  policy. 

S.— Same— Inventory  of  Merchandise. 

A  stipulation  in  a  policy  that  an  insured  stock  of  merchandise  should  be 
inventoried  is  not  complied  with  by  an  inventory  showing  as  to  nearly  one-half 
the  goods  only  such  items  as  "Houston  bill,  $59,"  "Showcase  and  contents,  $100,'' 
etc.,  without  any  further  specification  of  the  articles,  their  nature  and  value. 

^— Same— -Loss  of  Books— Negligence. 

Where  the  insured  left  his  book  showing  the  cash  sales  on  the  counter  in 
the  store,  intending,  after  discharging  an  errand,  to  return  and  put  it  in  the 
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safe,  but  did  not  do  so,  and  it  was  destroyed  by  fire  that  night,  there  was  t 
breach  of  the  stipulation  as  to  keeping  and  preserving  the  book,  its  loss  beis^ 
due  to  plaintiff's  own  negligence. 

Appeal  from  Shelby.    Tried  below  before  Hon.  Tom  C.  Davis. 

Crane  &  Oreer,  for  appellant. 

F.  P.  Brewer,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  T.  G.  Calhorai, 
appellee,  against  the  appellant  on  an  insurance  policy  issued  by  it  to 
appellee  insuring  him  against  loss  by  fire  not  to  exceed  $1275  on  certain 
items  of  property,  to  wit:  $900  on  a  stock  of  merchandise  consisting 
of  drugs,  etc.;  $200  on  a  building  in  which  the  drugs  were  situated; 
$100  on  his  store  and  office  furniture  and  fixtures,  including  an  iron 
safe;  $40  on  soda  fountain  and  apparatus,  and  $35  on  show  cases. 
The  policy  contained  the  three-fourths  loss  clause  and  the  usual  iron 
safe  clause. 

Appellant  pleaded  in  bar  of  the  action  a  breach  of  certain  stipula- 
tions in  the  policy  which  we  state  only  in  substance : 

1.  That  the  policy  should  be  void  if  the  interest  of  the  insured  in  the 
property  be  other  than  unconditional  and  sole  ownership,  or  the  build- 
ing or  ground  be  not  owned  by  the  assured  in  fee  simple,  and  that  the 
assured  owned  only  an  undivided  half  interest  in  the  house  and  lot 
described  in  the  policy. 

2.  The  assured  agreed  to  take  a  complete  inventory  of  the  stock 
on  hand  at  least  once  in  each  calendar  year,  and  imless  such  inventory 
has  been  taken  within  twelve  calendar  months  prior  to  the  date  of  the 
policy,  one  shall  be  taken  in  detail  within  thirty  days  or  the  policy 
shall  be  void,  and  it  is  alleged  that  this  condition  was  broken. 

3.  By  the  policy  the  assured  was  required  to  keep  a  full  and  com- 
plete set  of  books  which  shall  clearly  and  plainly  present  a  complete 
record  of  business  transacted,  including  all  purchases,  sales,  and  ship- 
ments both  for  cash  and  credit,  which  shall  be  securely  locked  in  a 
fire-proof  safe  at  night,  and  that  these  provisions  were  not  complied 
with  by  the  assured. 

The  cause  was  tried  before  the  court  without  a  jury  and  resulted  in 
a  judgment  for  appellee  for  $905.05,  from  which  the  insurance  com- 
pany has  appealed  and  the  case  is  before  us  on  agreed  facts^  of  which 
the  following  is  a  condensed  statement: 

On  the  2d  day  of  March,  1901,  the  policy  of  insurance  was  i&sued 
to  appellee  by  appellant  as  alleged,  covering  the  property  and  being 
for  the  several  sums  as  stated.  The  building  and  contents  were  de- 
stroyed by  fire  on  April  15,  1901,  and  more  than  thirty  days  subse- 
quent to  the  date  of  the  policy.  The  policy  contained  the  stipulatioiis 
and  warranties  as  pleaded  by  appellant.  The  appellee  was  not  the 
sole  owner  of  the  insured  building,  but  owned  only  an  undivided  half 
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interest  therein.  He  had  verbally  agreed  with  his  co-owner  to  pur- 
chase the  other  half  interest  at  a  price  agreed  on,  but  the  agreement  was 
not  reduced  to  writing,  no  part  of  the  price  was  paid,  the  situation  of 
the  parties  was  not  changed,  and  the  sale  had  not  been  consummated 
at  the  date  of  the  trial.  By  the  policy  the  insured  was  represented  as 
the  sole  owner,  and  the  company  was  not  advised  of  the  actual  state  of 
thi&  title  until  after  the  date  of  the  fire. 

The  insured  took  no  inventory  of  his  stock  subsequent  to  the  date 
of  the  policy.  There  was  adduced  in  evidence  what  purported  to  be 
an  inventory  taken  February  12,  1901.  It  is  neither  necessary  nor 
practicable  to  set  it  out  here  at  length,  but  as  illustrative  of  the  objec- 
tions urged  against  it  and  as  a  basis  for  the  contention  that  it  falls 
short  of  the  requirements  of  the  policy,  we  give  a  few  of  the  items  or 
entries :  "Swamp  fever  and  Chill  C,  $10.60 ;  Houston  bill,  $59 ;  hard- 
ware, $25;  marble  City  Drug  Company,  $22.50;  bill  from  Houston 
Drug  Company,  $53.66;  hardware,  $100;  oil  and  turpentine  in  bulk, 
$15 ;  shelf  bottles,  $45 ;  showcases  and  contents,  $100.^'  This  was 
the  only  inventory  of  any  kind  ever  taken  by  assured. 

The  assured  kept  a  set  of  books  as  required  by  the  policy  and  they 
were  all  preserved  in  the  iron  safe,  except  the  cash  book,  which  was 
left  out  of  the  safe  and  was  destroyed.  The  fire  occurred  at  night  when 
the  store  was  closed.  On  the  day  before  the  night  of  the  fire  the  in- 
sured had  taken  the  cash  book  to  his  home  for  the  purpose  of  making 
some  entry  therein,  and  when  he  came  back  to  the  store  he  left  the  book 
in  the  pocket  of  his  coat  which  he  left  lying  on  the  counter.  That  after- 
noon he  left  the  store  to  go  and  drive  up  a  calf  and  did  not  go  back 
to  the  store  any  more  that  afternoon.  Thereby  the  cash  book  was  left 
out  of  the  iron  safe  on  the  night  of  the  fire  and  was  on  that  account 
destroyed.  The  assured  had  no  other  memorandum  of  cash  sales  than 
this  book. 

No  attack  is  made  upon  the  judgment  on  the  ground  that  it  is  ex- 
cessive, except  for  the  items  which  appellant  seeks  to  have  stricken 
out  on  account  of  the  alleged  breach  of  the  warranties.  So  we  will 
proceed  upon  the  assumption  that  the  evidence  sustains  the  judgment 
as  to  values.  That  the  stipulations  in  question  are  regarded  as  war- 
ranties and  a  substantial  breach  of  them  fatal  to  recovery  is  conceded, 
but  it  is  contended  by  appellee  that  as  to  the  question  of  sole  ownership 
the  agreed  facts  meet  the  requirements  of  the  warranty.  His  con- 
tention seems  to  be  that  the  verbal  agreement  to  buy  from  his  copartner 
brings  this  case  within  the  rule  announced  in  Insurance  Company  v. 
Ricker,  31  Southwestern  Eeporter,  248,  werein  an  outstanding  vendor's 
lien  note  was  held  not  to  affect  the  question  of  title. 

We  can  not  concur  in  this  contention.  The  rule  seems  to  be  that  if 
the  facts  show  the  insured  to  be  in  a  position  to  enforce  specific  per- 
formance by  which  the  entire  title  may  be  placed  in  him,  or  if  he  ap- 
pears to  be  the  beneficial  owner  of  the  entire  property  the  warranty 
is  not  breached.     Insurance  Co.  v.  Smith,  29  S.  W.  Rep./  264 ;  Insur- 
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ance  Co.  v.  Nowlin,  56  S.  W.  Eep.,  198;  Insurance  Co.  v.  Dychns,  56 
Texas,  572. 

Here,  however,  the  appellee  shows  no  more  than  a  verbal  agreement 
to  purchase  at  a  future  time.  Nothing  is  reduced  to  writing-  No 
possession  is  surrendered.  Nothing  of  value  is  parted  with  as  consid- 
eration or  earnest  money.  As  to  the  individual  interest  of  his  co- 
owner  the  facts  fail  to  show  a  beneficial  title  in  the  insured  or  any 
enforcible  right.  His  representation  of  sole  ownership  is  not  sus- 
tained. 

That  the  requirement  with  reference  to  the  keeping  of  an  inventory 
was  in  no  substantial  sense  complied  with  is,  we  think,  equally  plain. 
The  question  of  the  suificiency  of  an  inventory  such  as  the  one  offered 
is  settled  by  the  case  of  Assurance  Company  v.  Kemendo,  60  South- 
western Eeporter,  661.  In  that  case  it  was  held  that  the  object  of  an 
inventory  in  insurance  cases  is  not  to  ascertain  the  gross  value  of  the 
property  insured,  but  to  ascertain  the  different  articles  which  went 
to  make  up  the  stock,  in  order  that  the  insurance  company  might  test 
the  correctness  of  the  claim  in  two  respects:  (1)  Whether  the  ar- 
ticles composing  the  stock  all  belonged  to  the  classes  of  property  cov- 
ered by  the  policy.  (2)  Whether  the  valuation  attached  to  the  dif- 
ferent items  was  reasonable.  The  ordinary  and  accepted  meaning  of 
the  word  *^inventory^*  is  "an  itemized  list  or  enumeration  of  property 
article  by  article."  Roberts,  Willis  &  Taylor  Co.  v.  Insurance  Co.,  48 
S.  W.  Rep.,  559;  Insurance  Co.  v.  Masterson,  61  S.  W.  Rep.,  962. 

No  discussion  is  needed  to  demonstrate  that  the  inventory  in  ques- 
tion fails  to  meet  the  requirements  of  the  definition  and  the  purposes 
for  which  it  was  demanded.  From  the  items  given  above  it  is  impos- 
sible to  ascertain  either  the  quantity,  the  number  of  items  included  in 
the  summarized  entry,  the  value  per  item,  the  reasonableness  of  the 
gross  valuation,  or  whether  they  are  properly  within  the  purview  of  the 
policy.  The  inventory .  furnishes  nothing  upon  which  to  base  a  cal- 
culation. The  items  to  which  we  have  especially  referred  amount  to 
nearly  half  the  insurance  on  the  stock  of  goods,  and  even  if  it  should 
be  conceded  that  the  remainder  of  the  stock  was  properly  inventoried, 
the  objectionable  part  bears  so  large  a  proportion  to  the  full  amount 
it  can  not  be  held  to  be  a  substantial  compliance  with  the  requirement 

The  remaining  objection  to  the  judgment  is  predicated  upon  the 
failure  of  the  assured  to  keep  a  set  of  books  as  required  by  the  terms  of 
the  policy.  The  real  question  presented  is  whether  the  loss  of  the 
record  of  cash  sales  under  the  circumstances  detailed  amounted  to  a 
breach  of  this  condition.  The  importance  of  the  record  of  cash  sales 
is  apparent.  The  inventory  should  supply  an  estimate  of  the  amount 
of  goods  on  hand  at  the  date  of  the  policy.  The  invoices  would  fur- 
nish a  record  of  the  amount  subsequently  added  to  the  stock  by  pur- 
chase. When  from  the  sum  of  these  two  is  deducted  the  amount  of 
credit  sales  less  estimated  profits,  the  result  lacks  only  the  record  of 
cash  sales  to  furnish  a  fair  exhibit  of  the  loss.    But  lacking  this,  the 
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estimate  is  pure  speculation.  The  remainder  may  have  all  been  sold  for 
cash,  or  so  large  a  proportion  as  to  render  the  loss  insignificant.  The 
company  had  the  right  to  contract  that  this  data  should  be  safely  kept,, 
and  the  assured,  having  so  agreed,  must  be  held  to  be  bound  by  the  con- 
tract. 

We  understand  the  rule  to  be  that  a  substantial  compliance  with  the 
terms  of  the  policy  will  be  sufficient,  and  that  a  failure  to  produce  the 
books  as  required  means  a  failure  to  produce  them  if  they  are  in  exist- 
ence when  called  for,  or  if  they  have  been  lost  or  destroyed  by  the  faulty 
negligence,  or  design  of  the  insured.  Insurance  Co.  v.  Eemendo,. 
supra.  Applying  the  rule  to  the  facts  of  this  case,  and  having  in  mind 
that  if  the  books  are  absent  by  the  negligence  of  assured  their  non- 
production  can  not  be  excused,  we  conclude  that  according  to  his  own 
account  of  the  loss  of  the  cash  book  the  assured  was  guilty  of  negli- 
gence. On  slighter  proof  in  the  Kemendo  case,  supra,  the  assured  was 
held  guilty  of  negligence  as  matter  of  law. 

For  the  errors  indicated  the  judgment  must  be  reversed.  Because 
the  facts  are  undisputed  and  the  contract  of  insurance  severable,  judg- 
ment is  here  rendered  for  appellee  for  $175,  the  amount  of  the  insur- 
ance on  furniture,  fixtures,  soda  foimtain,  showcases,  etc.  As  to  all 
the  other  items  judgment  is  here  rendered  for  appellant. 

Affirmed  in  pari;  reversed  and  rendered  in  part. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
Clyde  L.  Darby. 

Decided  March  10,  1902. 

1.— Sailway  Com]Muiy— Master  and  Servant— Ttack  OlMtmctions— Inspection — 
Assumed  Risk. 
A  railroad  switchman  does  not,  in  entering  the  service,  assume  risks  that 
are  the  result  of  the  company's  negligence  unless  they  are  obvious,  or  he  had 
knowledge  thereof,  or  with  ordinary  care  might  have  known  of  them;  nor  does 
be  owe  anv  duty  of  inspection  to  discover  obstructions  dangerously  near  the 
track  and  due  to  the  company's  negligence,  though  they  are  permanent  in  char- 
acter and  were  already  erected  when  he  entered  the  service. 

8.— Same— Negligence — Contract  Exemption   from  Liability— Public  Policy. 

A  contract  whereby  a  railroad  employe  exempts  the  company  from  liability 
for  its  negligence  in  erecting  structures  dangerously  near  its  track  is  void  as 
against  public  policy. 

S.— Same— Employe  Knowing  of  Danger— Question  for  Jvry. 

Where  a  switchman,  injured  at  night  and  while  on  top  of  a  car  by  the  roof  of 
the  company's  oil  house  projecting  over  the  track,  knew  when  he  went  on  the  car 
that  the  house  was  close. by,  it  was  nevertheless  for  the  jury  to  determine 
whether  he  knew  of  the  dangerous  projection  of  the  roof,  or  could  have  known 
of  it  by  the  exercise  of  ordinary  care. 

4.— Same— Danger  of  Stmcture— Evidence  in  Rebuttal. 

The  railway  company  having  introduced  evidence  that  such  projection  of 
the  roof  causing  the  injury  was  necessary  to  the  building,  plaintiff  was  entitled 
to  show  on  cross-examination  that  a  change  had  been  made  in  the  roof  since 
the  accident. 
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5.— Same— Notice  to  Employe-Charge. 

A  stipulation  in  plaintiff's  application  for  employment,  that  at  some  unde- 
fined points  on  the  company's  1000  miles  of  road  there  were  various  kinds  of 
side  obstructions  which  might  be  dangerous,  and  of  the  location  of  which  he 
was  to  inform  himself  so  as  to  avoid  injury  therefrom,  was  too  indefinite  to 
constitute  notice  of  the  projecting  oil  house  roof,  and  a  charge  that  plaintiff  had 
knowledge  thereof  by  reason  of  such  stipulation  was  properly  refused. 

6. — Same— -Verdict— Remittitttr—Szcedveneta. 

Where  the  verdict  for  damages  was  excessive  in  amount,  but  was  reduced 

.  by   plaintiff's  remittitur  to  an  amount  not  excessive,   the   appellate   oourt  is 

not  authorized  to  set  it  aside  on  the  sole  ground  that  it  was,  as  rendered,  so 

excessive  as  to  show  that  tiie  jury  had  not  given  the  case  a  fair  consideration. 

7.— Same— Notice — Contract. 

The  fact  that  the  company's  superintendent,  in  employing  plaintiff,  relied 
on  the  statement  in  plaintiiTs  application  as  to  taking  notice  of  dangerous 
structures  near  the  track,  could  not  give  it  the  force  of  a  contract. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

J.  W.  Terry  and  Ch<i8.  K.  Lee,  for  appellant. 

Lovejoy,  Sampson  £  Malevinslcy,  for  appellee. 

GARRETT,  Chief  Justice.— On  October  6,  1899,  the  appellee  was 
injured  while  in  the  employ  of  the  appellant  as  a  switchman  in  its 
yards  at  Temple  by  coming  in  contact  with  the  roof  of  a  building  pro- 
jecting dangerously  near  the  line  of  the  railroad.  His  crew  bad  been 
sent  to  the  storeroom  track  to  take  out  a  caboose.  It  was  about  7  p.  m., 
and  dark;  the  men  had  lighted  their  lamps.  The  caboose  was  coupled 
on  to  the  train  and  the  appellee  mounted  it  by  a  ladder  on  the  side 
and  started  to  the  brake  to  unlock  it,  walking  with  his  back  to  the  direc- 
tion in  which  the  cars  were  moving,  when  he  was  struck  by  the  project- 
ing roof  of  an  oil  house  between  which  and  the  cupula  of  the  caboose  he 
was  caught  and  injured.  He  sustained  damages  to  the  amount  of  the 
judgment.  His  injuries  were  caused  without  fault  on  his  part,  and  were 
the  result  of  negligence  on  the  part  of  the  appellant  in  haying  the  stmc- 
ture  dangerously  near  the  railroad  track  and  in  failing  to  warn  him  of 
the  danger. 

When  the  appellee  was  employed  he  signed  an  application  for  the 
position  of  switchman  upon  a  form  furnished  him  by  the  appellant,  in 
which  he  answered  a  number  of  questions  in  writing,  and  among  others 
the  following:  "32.  Do  you  understand  that  at  some  points  on  this 
line  there  are  platfroms,  sheds,  roofs,  water  tank  frames,  telegraph 
poles,  bridges,  scales,  cars,  and  other  side  obstructions  and  trolley  wires 
of  street  railways,  which  may  be  dangerous,  and  that  you  must  inform 
yourself  of  the  location  of  such  obstructions  and  use  due  care  to  avoid 
injury  thereby?^'    Answer:    "Yes/^ 

The  appellant,  as  master,  was  required  to  exercise  ordinary  care  to 
keep  its  track  in  a  reasonably  safe  condition,  and  this  care  and  condition 
extended  to  permanent  structures,  and  while  the  appellee  when  he  en- 
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tered  the  servioe  of  the  appellant  assumed  all  the  risks  necessarily  in- 
cident to  the  employment,  he  did  not  assume  those  that  were  the  re- 
sult of  the  master's  negligence,  unless  the  same  were  obyious  or  he  had 
knowledge  thereof,  or  by  the  exercise  of  ordinary  care  might  have  known 
of  them.  He  owed  no  duty  to  inspect  and  did  not  absolutely  assume 
the  risk  of  such  structures  as  had  been  negligently  placed  dangerously 
near  the  track,  though  they  were  permanent  in  character  and  were  al- 
ready erected  when  he  entered  the  service.  Shearm.  &  Bedf.  on  Neg., 
sec.  201. 

But  the  appellant  seeks  to  avoid  liability  in  this  case  on  account  of 
an  express  contract  by  the  appellee  to  advise  himself  of  all  obstructions 
in  and  about  the  place  where  he  might  be  called  on  to  work  which 
might  be  a  source  of  danger  or  injury.  The  paragraph  of  the  applica- 
tion above  set  out  is  undoubtedly  an  attempt  on  the  part  of  the  appel- 
lant to  limit  its  liability  by  a  contract  whereby  it  undertook  to  divest 
itself  of  its  duty  to  exercise  care  in  providing  a  reasonably  safe  track 
and  to  warn  the  appellee  of  the  proximity  of  all  structures  which  by  its 
negligence  had  been  placed  so  near  the  track  as  to  endanger  the  life 
and  limb  of  the  appellee  and  to  devolve  upon  him  the  duty  of  inspec- 
tion and  assumption  of  the  risk.  It  is  very  generally  held  that  such 
a  contract  is  against  public  policy.  The  rule  is  stated  in  Oreenhood 
on  Public  Policy  (page  628)  as  follows:  "A  contract  whereby  an 
employe  relieves  his  employer  from  responsibility  for  the  latter's  neg- 
ligence, or  that  of  his  other  employes  when  he  is  responsible  for  their 
negligence,  is  void.''  Judge  Cooley,  in  his  work  on  Torts,  concluding 
his  discussion  of  contracts  against  liability  for  negligence,  says:  '^But 
although  the  reasons  which  forbid  such  contracts  have  special  force 
in  the  business  of  carrying  persons  and  goods,  and  of  sending  messages, 
they  apply  universally,  and  should  be  ^  held  to  defeat  all  contracts  by 
which  a  party  undertakes  to  put  another  at  the  mercy  of  his  own  faulty 
conduct."  Cooley  on  Torts,  687.  Bailejr's  Master's  Liability,  etc.  (p. 
477),  recognizes  a  conflict  of  authority  upon  the  question,  but  it  seems 
to  be  well  settled  by  the  great  weight  of  authority  that  such  contracts 
wiU  not  be  upheld  on  account  of  public  policy.  Authorities,  supra ;  also 
20  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  pp.  154,  155,  and  note  2;  Bon- 
ner V.  Beam,  80  Texas,  155;  Bailway  v.  Wood,  35  S.  W.  Eep.,  880; 
Bailway  v.  Jones,  92  Ala.,  218;  Bailway  v.  Orr,  91  Ala.,  548;  Johnson 
V.  Bailway,  86  Va.,  975;  Bailway  v.  Spangler,  44  Ohio  St.,  471;  1 
Shearm.  &  Bedf.  on  Neg.,  sec.  241d. 

It  must  be  observed  that  the  contract  is  not  for  relief  from  the 
negligence  of  fellow-servants,  nor  to  evade  the  fellow-servants  law  (Be- 
vised  Statutes,  article  45601),  but  on  account  of  duties  owed  by  the 
master  itself.  Wharton  says,  "No  agreement  that  a  party  shall  be 
held  irresponsible  for  his  negligence  ♦  ♦  ♦  is  valid."  Whart.  on 
Neg.,  sec.  199.  The  decisions  most  in  point  to  the  contrary  are  from 
the  Supreme  Court  of  Massachusetts.  Shearman  &  Bedfield  characterize 
the  ruling  of  the   Massachusetts  courts  as   "intolerable."    Sec.   177. 
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Railway  v.  Voight,  176  United  States,  498,  cited  in  appellant's  brief, 
may,  we  think,  be  distinguished.  At  any  rate  the  decided  weight  of 
authority  is  as  above  stated  and  the  rule  seems  to  be  recognized  in  this 
State.     Bonner  v.  Beam,  supra. 

For  the  reasons  given,  appellant's  first,  second,  third,  and  fourth  as- 
signments or  error  are  not  well  taken ;  and  it  may  be  stated  in  this  con- 
nection that  there  was  no  error  in  the  refusal  of  the  court  to  give  the 
instruction  to  the  jury  set  out  in  the  sixteenth  assignment;  all  of  these 
assignments  being  predicated  upon  the  validity  of  the  contract  requir- 
ing the  appellee  to  take  upon  himself  the  duty  of  inspection  and  to  as- 
sume the  risk  of  all  obstructions ;  and  the  instruction  given  by  the  court 
in  the  general  charge  which  is  assigned  as  error  by  the  nineteenth  as- 
signment, being  upon  the  general  duty  of  the  appellant  and  the  appellee 
and  ignoring  the  contract,  was  correct. 

The  fifth,  sixth,  and  seventh  assignments  of  error  assail  the  verdict 
of  the  jury  as  contrary  to  the  evidence.  The  question  of  contributory 
negligence  was  for  the  jury,  and  they  could  properly  find  that  although 
the  appellee  knew  the  house  was  close  at  hand  when  he  went  to  get 
upon  the  caboose,  he  did  not  know  and  would  not  by  the  exercise  of  or- 
diarp  care  have  known  of  the  dangerous  proximity  of  the  roof.  The 
evidence  is  practically  undisputed  that  the  roof  projected  too  far  over 
the  track,  so  as  to  come  dangerously  near  the  top  of  a  passing  car,  not 
only  as  shown  by  the  measurements  given  in  evidence,  but  by  the  nature 
of  the  accident  itself,  and  the  fact  that  during  all  the  years  the  roof 
had  remained  in  the  position  it  was  no  switchman  had  ever  been  hurt 
by  it  before,  was  without  force  and  did  not  excuse  the  appellant. 

A  reversal  of  the  judgment  of  the  court  below  is  sought  on  the  ground 
that  the  verdict  of  the  jury  was  so  excessive  in  amount  as  to  show  that 
the  jury  had  not  given  the  case  a  fair  consideration.  We  do  not  un- 
derstand that  his  court  is  authorized  to  reverse  a  judgment  of  the  trial 
court  for  excessiveness  in  the  verdict  where  the  appellee  is  willing  to 
remit  so  much  thereof  as  this  court  may  think  is  excessive.  If  it  ap- 
pears from  an  examination  of  the  record  that  there  is  no  error  for 
which  the  judgment  should  be  reversed  except  that  it  is  excessive  in 
amount,  the  statute  allows  this  to  be  cured  by  a  remitter.  The  verdict 
of  the  jury  was  for  $22,500.  The  appellee  voluntarily  remitted  $7500 
thereof,  and  the  trial  court,  being  of  the  opinion  that  it  was  still  exces- 
sive, required  a  further  remitter  of  $5000,  which  was  made,  and  judg- 
ment was  entered  for  $10,000.  This  amount  is  not  complained  of, 
but  the  complaint  is  that  the  amount  6t  the  verdict  was  so  excessive  as  to 
show  such  a  bias  on  the  part  of  the  jury  as  prevented  them  from  giving 
proper  consideration  to  the  facts.  It  is  a  peculiar  case,  but  the  amount 
for  which  the  judgment  was  entered  having  been  arrived  at  by  reniit- 
ter,  and  being  an  amount  that  this  court  can  approve,  and  the  verdict  as 
to  liability  being  supported  by  the  evidence,  and  there  being  no  other 
ground  for  a  reversal  thereof,  it  is  our  duty  to  afSrm  the  judgment. 

The  questions  asked  appellee  while  testifying  as  a  witness  in  the  case. 
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in  effect,  if  the  railway  company  had  ever  made  any  effort  to  settle  the 
case  with  him,  was  asked  on  re-examination  and  was  elicited  by  a  ques- 
tion asked  appellee  by  counsel  for  the  appellant;  and  from  the  manner 
in  which  it  came  about  does  not  appear  to  have  been  harmful.  Evidence 
having  been  introduced  in  behalf  of  the  appellant  that  the  projection 
of  the  roof  was  necessary  in  the  construction  of  the  building,  it  became 
a  proper  inquiry  on  cross-examination  whether  or  not  a  change  had  been 
made  in  the  roof  after  the  accident.  Railway  v.  Johnson,  78  Texas, 
536;  Fordyce  v.  Withers,  20  S.  W.  Rep.,  767;  Railway  v.  Anderson,  61 
S.  W.  Rep.,  425. 

The  matters  complained  of  under  the  twelfth  assignment  of  error,  of 
what  transpired  with  reference  to  the  questions  asked  the  witnesses  Rice 
and  Scott  by  appellee's  counsel  on  cross-examination,  appear  therefore 
to  have  been  without  harmful  effect. 

Appellant  requested  the  following  instructions:  ^TTou  are  charged 
that  the  law  required  an  employe  to  exercise  reasonable  care  and  dili- 
gence to  avoid  injury  to  himself,  and  if  he  fails  to  use  such  care  and  dili- 
gence he  is  not  entitled  to  recover,  even  though  the  master  has  been 
guilty  of  negligence.  You  are  therefore  charged  that  if  you  believe 
from  the  evidence,  in  view  of  the  notice  the  defendant  had  given  to  the 
plaintiff  by  the  written  application,  of  the  presence  of  obstructions 
near  the  track,  that  the  plaintiff,  in  getting  upon  the  caboose  in  ques- 
tion and  passing  by  the  oil  house  in  question,  considering  his  knowledge 
of  the  presence  of  the  oil  house  and  its  closeness  to  the  track,  failed  to 
look  for  the  said  oil  house  and  the  roof  thereof,  and  to  discover  its 
presence  near  the  track,  and  that  in  so  failing  he  failed  to  exercise  such 
care  as  a  reasonably  prudent  man  would  have  exercised  under  the  same  or 
similar  circumstances,  you  will  find  for  the  defendant,  without  regard  to 
any  other  issue  in  the  case.'* 

This  charge  was  properly  refused  because  it  incorrectly  sought  to 
charge  the  appellee  with  notice  of  the  presence  of  the  obstruction  given 
in  his  application  to  the  company,  and  assumed  a  knowledge  on  his  part 
of  the  dangerous  proximity  of  the  oil  house  as  a  result  of  such  notice. 
It  was  argumentative  and  upon  the  weight  of  the  evidence.  The  in- 
formation or  notice  of  obstruction  given  in  the  application  amounted 
to  no  notice  at  all.  In  very  general  terms  it  stated  that  at  some  in- 
definite points  on  the  appellant's  1000  miles  of  railroad  there  were  a 
large  number  of  various  kinds  of  side  obstructions  which  might  be  dan- 
gerous, and  that  the  appellee  should  inform  himself  of  the  location  of 
such  obstructions  and  use  due  care  to  avoid  injury  thereby.  It  was  no- 
tice of  nothing,  and  if  not  binding  as  a  contract  simply  left  the  matter 
where  it  would  have  been  without  saying  anything  about  it.  The  mas- 
ter can  not  evade  responsibility  by  a  general  notice  of  this  sort,  and  it 
would  have  been  error  to  have  instructed  the  jury  that  in  view  of  the 
notice  given  in  the  written  application,  if  they  should  believe  the  ap- 
pellee guilty  of  negligence  to  find  for  the  appellant.    The  same  ob- 
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jections  apply  to  the  charges  set  out  in  the  fourteenth  and  fifteenth  as- 
signments of  error^  the  weight  to  be  given  to  the  application  running 
through  them  as  well  as  in  special  instruction  number  4  above  set  out 
Other  objections  might  be  stated^  but  the  one  mentioned  is  sufBdent 
to  condemn  such  a  charge. 

The  instructions  requested  by  the  appellant  to  be  given  in  charge  to 
the  jury  as  shown  by  the  seventeenth  and  eighteenth  assignments  of 
error  were  not  pertinent  to  any  possible  issue  in  the  case,  because  the 
fact  that  an  ofQce  boy,  without  authority  from  the  appellant  to  do  so, 
may  have  told  the  appellee  that  the  filling  out  of  the  blanks  in  tiie 
application  was  a  mere  form,  did  not  affect  its  validity  as  a  contract  and 
was  not  material  upon  the  questions  of  notice.  The  question  of  whether 
or  not  the  appellee  had  notice  of  the  obstruction  was  a  question  of  fact 
not  dependent  upon  the  authority  of  the  offioe  boy  to  waive  the  reading 
of  the  questions  contained  in  the  application. 

Having  admitted  the  application  in  evidence,  it  was  proper  for  the 
court  to  instruct  the  jury  that  it  was  not  a  contract  by  which  the  ap- 
pellee assumed  the  risk  of  injury  from  the  projecting  shed,  but  was 
submitted  to  them  upon  the  question  of  notice  of  the  existence  of  such 
danger.  There  was  no  error  in  receiving  evidence  to  show  the  cir- 
cumstances under  which  the  application  was  signed.  The  appellee 
was  not  concluded  by  the  contents  of  the  application.  As  stated  in 
the  case  of  Railway  v.  Hauer,  43  Southwestern  Reporter,  1079,  tiie 
statements  in  the  application  were  not  contractual,  and  it  was  compe- 
tent to  show  by  parol  evidence  that  the  appellee  did  not  know  of  Uie 
obstruction.  The  fact  that  the  superintendent  relied  upon  the  statement 
in  employing  Darby  could  not  give  it  the  force  of  a  contract.  We  find 
no  error  in  the  charge  of  the  court  complained  of  under  the  twenty- 
fifth  assignment  of  error,  or  the  exclusion  of  the  testimony  shown  by 
the  twenty-sixth  assignment. 

The  judgment  of  the  court  below  will  be  affirmed. 

Afiirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  B.  J.  Bass. 

Decided  March  13,  1902. 

Telegraph  Company — ^Damages  for  Mental  Anguish. 

Where  the  only  element  of  injury  resulting  from  a  failure  to  deliver  a 
message  is  increased  mental  anxiety,  the  telegraph  company  is  not  liable  in 
damages  therefor.    Following  Telegraph  Company  y.  Rowell,  75  Texas,  26. 

Appeal  from  Gregg.    Tried  below  before  Hon.  B.  B.  Levy. 

M.  B.  Oeer,  for  appellant. 

Turner  &  McHaney  and  Young  £  Stinchcomb,  for  appellee. 
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GARRETT,  Chief  Justice. — This  action  was  brought  by  the 
appellee  to  recover  of  the  appellant  damages  for  mental  anguish  suf- 
fered by  the  wife  of  appellee  on  account  of  the  failure  of  appellant  to 
deliver  a  telegram.  The  cause  was  tried  to  the  court  without  a  jury 
and  resulted  in  a  judgment  ia  favor  of  the  appellee  for  the  sum  of 
$100.  On  Monday^  December  17^  1900^  the  appellee  was  at  Oakwood, 
in  Leon  County^  and  his  wife  was  at  Kilgore,  in  Oregg  County. 
About  noon  on  that  date  the  wife  received  a  letter  from  her  hus- 
band written  from  Oakwood  on  Sunday,  the  day  before,  informing 
her  that  he  was  sick  and  felt  that  he  would  grow  worse,  and  that 
he  would  write  to  her  again  the  next  day  so  that  she  would  get  the 
second  letter  on  Tuesday.  Failing  to  receive  a  letter  on  Tuesday, 
which  shoidd  have  come  by  the  mail  train  about  1  p.  m.,  she  went  to  the 
appellant's  office  in  Kilgore  about  3  p.  m.  and  told  the  agent  that  her 
husband  was  sick  at  Oakwood,  and  that  she  was  anxious  to  hear  from 
him  and  wanted  to  send  him  a  telegram.  A  message  was  prepared  tmd 
accepted  for  transmission  the  body  of  which  is  as  follows:  ^'I  am 
sick.    Come  home  if  you  are  better.    Answer  at  once.'^ 

She  testified  that  the  agent  told  her  that  she  would  get  an  answer  in 
fifty  minutes,  and  that  if  her  husband  was  sick  she  would  get  it  in  time 
to  leave  on  the  south-bound  train  for  Oakwood.  The  failure  to  get  a 
letter  from  her  husband  on  Tuesday  caused  her  great  anxiety  and  she 
was  greatly  exercised  about  his  condition,  and  was  in  this  state  of  mind 
and  feverish  anxiety  when  she  sent  the  message.  The  agent  knew 
where  Mrs.  Bass  lived;  that  plaintiff  was  her  husband;  that  he  was 
sick  at  Oakwood  and  that  she  was  sick  at  Kilgore.  Through  the  negli- 
gence of  the  appellant  the  message  was  not  delivered,  and  failing  to 
hear  from  her  husband  the  wife  suffered  great  suspense  and  anguish  of 
mind.  If  the  appellee  had  received  the  message  he  would  at  once  have 
telegraphed  his  wife  that  he  was  no  better  but  would  go  to  Kilgore, 
and  would  have  reached  there  that  night.  She  suffered  increased  an- 
guish of  mind  from  the  time  she  delivered  the  message  to  appellant  un- 
til Thursday,  when  her  husband  came. 

The  plaintiff  alleged  in  his  petition  that  at  the  time  his  wife  deliv- 
ered the  message  to  the  appellant  she  was  greatly  exercised  over  her 
husband's  condition,  and  was  suffering  considerable  anxiety  by  reason 
thereof.  The  evidence  corresponds  to  this  averment,  and  we  see  noth- 
ing to  distinguish  this  case  from  the  rule  announced  in  Rowell's  case. 
Telegraph  Co.  v.  Rowell,  75  Texas,  26;  McCarthy  v.  Telegraph  Co.,  56 
S.  W.  Rep.,  568. 

The  judgment  of  the  court  below  will  be  reversed  and  judgment'  here 
rendered  in  favor  of  the  appellant 

Reversed  and  rendered. 
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C.  Kilmer  v.  J.  T.  Brown  et  al. 

Decided  March  27,  1902. 

1.— Nonreoideiit— Pertonal  Judgment— dUtion  by  Publicatioii. 

A  personal  judgment  against  a  non-resident  cited  by  publication,  rendered 
on  such  constructive  service,  is  void  and  will  not  support  a  sale  of  propertj 
thereunder. 

2.— Same — Unknown  Heir»— Guardian  ad  Litem. 

Where  certain  parties  were  sued  and  dted  by  publication  as  tke  unknown 
heirs  of  M.,  and  the  judgment  recited  that  they  appeared  by  guardian,  but  there 
was  nothing  anywhere  in  the  record  disclosing  tneir  names,  it  sufficientSy 
appeared  that  they  were  never  personally  before  the  court,  and  a  pergonal  judg- 
ment against  them  for  costs  of  suit  was  void. 

8. — Same— Citation  by  Publication  Anthoriied. 

Where  plaintiff's,  petition,  filed  in  1858,  showed  a  cause  of  action  against 
the  ancestor,  who  was  alleged  to  be  dead,  his  unknown  heirs  could  be  cited  as 
parties  defendant  under  the  Act  of  1848,  although  the  ancestor  had  never  been  a 
party  to  the  suit.    Pasch.  Dig.,  arts.  26,  26. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom.  C.  Davis. 

Ingraham,  Ratcliff  &  Hutson  and  Spencer  £  Scott,  for  appelLmt. 

Blount  &  Oarrison,  for  appellees. 

OABBETT^  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellant^  C.  Kilmer,  against  J.  T.  Brown  and 
others  for  the  recovery  of  800  acres  of  land  of  the  N.  de  la  Cerda  grant 
in  Nacogdoches  County,  described  by  metes  and  bounds  in  the  petition, 
and  being  a  part  of  block  4  of  a  partition  of  said  grant.  The  defend- 
ants answered  by  a  general  demurrer  and  plea  of  not  guilty.  The  case 
was  tried  by  the  court  without  a  jury  and  judgment  was  rendered  in 
favor,  of  the  defendants. 

Both  of  the  parties  claim  title  9s  common  source  under  a  judgment 
of  the  District  Court  of  Nacogdoches  County  rendered  in  cause  No. 
2464,  N.  J.  Moore  et  al.  v.  Atanacio  de  la  Cerda,  brought  for  the  par- 
tition of  the  grant.  The  plaintiff  claims  through  an  execution  sale 
of  the  land  for  costs  adjudicated  in  said  suit  against  the  unknown 
heirs,  of  Antonio  and  Maria  Padilla,  to  whom  block  No.  4,  of  which  the 
land  in  controversy  is  a  part,  had  been  decreed  in  the  petition.  De- 
fendants deraign  title  from  the  heirs  of  Antonio  and  Maria  Padilla, 
and  deny  the  validity  of  the  personal  judgment  for  costs  and  the  ex- 
ecution sale  thereunder.  The  partition  suit  No.  2464,  N.  J.  Moore 
et  al.  V.  Atanacio  de  la  Cerda,  was  filed  in  the  District  Court  of  Nacog- 
doches County  April  5,  1858.  The  plaintiffs  in  that  suit  alleged  in  their 
petition  that  they  held  in  common  with  the  defendants  an  undivided  in- 
terest in  said  grant  as  purchasers  from  certain  of  the  heirs  of  N.  de  la 
Cerda;  that  Charles  A.  Barriere,  one  of  the  defendants,  owned  an  in- 
terest by  purchase  from  one  of  tlie  heirs;  and  that  the  interests  of  the 


i 


IQOiS.]  KiLMBB  V.  Beown.  421 

defendant  Atanacio  de  la  Cerda,  a  son,  and  of  Maria  Padilla,'  who  was 
a  daughter  of  N.  de  la  Cerda  and  wife  of  Antonio  Padilla,  had  not 
been  transferred;  "that  Atanacio  is  a  resident  of  the  State  of  Louis- 
iana, and  they  are  informed  Maria  Padilla  died  in  said  State,  leaving 
several  children,  whose  names  are  unknown  to  your  petitioners,  as  are 
also  their  places  of  residence/'  that  Charles  A.  Barriere  resides  in  New 
Orleans,  in  the  State  of  Louisiana. 

They  prayed  that  said  Atanacio  de  la  Cerda  and  the  heirs  of  Antonio 
Padilla  and  Maria  Padilla,  his  wife,  in  her  own  right,  and  Charles  A. 
Barriere  be  made  parties  defendant  to  the  proceeding;  and  that  the 
said  Atanacio  de  la  Cerda  and  the  heirs  of  Antonio  Padilla  and  Maria 
Padilla,  his  wife,  ^'whose  names  and  residences  are  unknown,'*  and  the 
said  Barriere  be  cited  by  publication,  and  for  partition  in  accordance 
with  the  interests  of  the  parties,  which  were  defined,  one-eighth  to  be 
set  apart  to  the  heirs  of  Antonio  Padilla  arid  Maria  Padilla.  An  afl5- 
davit  was  made  by  Charles  S.  Taylor,  one  of  the  attorneys  for  the  plain- 
tiffs, "that  he  is  informed  and  believes  the  said  defendants,  Atanacio 
de  la  Cerda  and  Charles  Barriere  are  not  residents  of  the  State  of  Texas, 
but  reside  in  the  State  of  Louisiana,  and  that  the  names  of  the  heirs 
of  Antonio  Padilla  and  Maria  Padilla,  his  wife,  as  also  their  places  of 
residence,  are  unknown  to  affiant.'*  The  affidavit  is*  dated  March  26, 
1859,  and  was  filed  on  the  same  day.  On  the  same  day  also  a  writ  of 
publication  was  issued  in  the  cause,  which  contained  the  recitation,  "and 
oath  having  been  made  of  the  nonresidence  of  the  said  defendants,  Atan- 
acio de  la  Cerda,  Charles  A.  Barriere,  and  the  heirs  of  Antonio  Padilla 
and  Maria  Padilla,  his  wife,  as  also  that  the  names  of  said  heirs  ate  un-. 
known;  you  are  therefore  commanded,**  etc. 

Service  was  had  as  directed  in  the  writ  by  publication  for  eight  suc- 
cessive weeks  in  the  Nacogdoches  Chronicle,  a  newspaper  published  in 
Nacogdoches  County,  as  shown  by  the  return  of  the  sheriff  and  the  affi- 
davit of  the  publisher.  There  appears  in  the  record  an  answer  filed 
January  10,  1859,  by  H.  Hancock  "as  guardian  ad  litem  for  the  heirs 
of  Antonio  and  Maria  Padilla  under  appointment  of  said  honorablis 
court,**  etc.  The  decree  ordering  partition  bears  no  date.  It  contains 
the  following  recital:  "And  came  the  plaintiffs,' and  Charles  A.  Bar- 
riere by  Bich*d  S.  Walker,  their  attorney,  and  the  minor  heirs  of  An- 
tonio and  Maria  Padilla,  being  represented  by  Amos  Clark,  guardiflin 
ad  litem  by  appointment  of  the  court  heretofore  made,  and  no  other 
parties  appearing,  the  said  attorneys  and  said  guardian  announcing 
themselves  ready  for  trial,  the  cause  was  submitted  to  the  court.**  There 
was  a  recitation  of  the  citation  of  Atanacio  de  la  Cerda  by  publication 
and  judgment  by  default  was  taken  against  him.  Partition  was  decreed 
and  commissioners  were  appointed  and  ordered  to  report  to  the  next 
term  of  court.  An  interest  of  one-eighth  was  decreed  to  the  "heirs 
of  Maria  Padilla  and  Antonio  Padilla,  whose  names  are  unknown.** 
At  the  August  term,  1867,  of  said  District  Court  the  report  of  the  com- 
missioners in  partition  was  approved  and  confirmed  and  partition  was 
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decreed  in  accordance  therewith.  Said  block  4  was  allotted  to  "tbe 
heirs  of  Maria  Padilla  and  Antonio  Padilla^  whose  names  are  unknowiL" 
The  costs  of  the  partition  were  adjudged  according  to  the  respectiTe 
interests  of  the  parties,  to  be  collected  by  execution. 

Plaintiff's  right  to  recover  depends  upon  the  validity  of  the  peraoml 
judgment  against  the  unknown  heirs  of  Maria  Padilla  for  their  sfaaze 
of  the  costs  of  partition.    A  personal  judgment  against  a  noniesident 
cited  by  publication  rendered  on  such  constructive  service  is  void  and 
will  not  support  a  sale  of  property  thereunder.    Pennoyer  v.  Neff,  95 
TJ.  S.;  565 ;  Foote  v.  Sewall,  81  Texas,  659.    But  the  judgment  of  a 
domestic  court  of  general  jurisdiction  having  jurisdiction  of  the  sub- 
ject matter,  rendered  against  a  defendant  cited  by  publication,  it  not 
appearing  from  the  record  of  the  cause  that  the  defendant  was  a  non- 
resident, imports  absolute  verity  and  is  not  subject  to  collateral  at- 
tack.   Martin  v.  Bums,  80  Tex&s,  676;  lams  v.  Boot,  22  Texas  Civ. 
App.,  414;  Cooper  v.  Mayfield,  57  S.  W.  Bep.,  50,  and  authorities  cited 
in  these  cases.    The  Supreme  Court  of  the  United  States  has  held  that 
a  Federal  court  though  sitting  within  the  same  territory  in  which  a 
State  district  court  sits  is  not  bound  to  treat  the  judgment  of  the  State 
court  as  a  domestic  judgment,  but  will  examine  into  the  jurisdiction  of 
the  State  court  over  the  person  of  the  defendant     Cooper  v.  NeweU,  173 
TJ.  S.,  556,  extending  the  doctrine  aimounced  in  Pennoyer  v.  Neff.     The 
Supreme  Court  of  this  State  reafSrmed  the  rule  as  to  the  presumptions 
to  be  indulged  in  favor  of  the  validity  of  the  judgment  of  a  domestic 
court  of  record  of  general  jurisdiction  in  the  case  of  Crawford  v.  Mc- 
Donald, 88  Texas,  628,  but  say:    ^'Whether  an  exception  has  been  in- 
grafted upon  this  rule  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Pennoyer  v.  Neff,  96  United  States,  565,  and  if  so  what 
is  the  effect  thereof,  is  foreign  to  this  discussion.'^    The  opinion  cites 
Martin  v.  Bums,  supra,  and  Hardy  v.  Beatty,  84  Texas,  564.     In  Mar- 
tin V.  Bums  the  rule  is  defined  and  was  applied  in  all  its  strictness 
against  defendants  whose  names  were  known,  but  whose  places  of  resi- 
idence  were  unknown,  while  in  Hardy  v.  Beatty  it  was  relaxed  to  let 
in  evidence  to  show  that  persons  who  were  sued  as  the  unknown  heiis 
of  a  deceased  ancestor  and  whose  places  of  residence  were  also  unknown 
were  in  fact  nonresidents  at  the  time  they  were  cited,  and  it  was  held 
that  a  personal  judgment  against  them  for  the  costs  of  the  partition  was 
invalid  although  the  judgment  decreeing  partition  was  not  subject  ta 
collateral  attack,  the  judgment  reciting  due  service  by   publication. 
See  also  Taliaferro  v.  Butler,  77  Texas,  578;  Foote  v.  Sewall,  81  Texa?, 
659;  Gillon  v.  Wear,  9  Texas  Civ.  App.,  47;  Gunter  v.  Armstrong. 
2  Texas  Civ.  App.,  599 ;  Watson  v.  McClane,  45  S.  W.  Bep.,  176. 

These  cases  are  easily  distinguished  from  and  are  not  in  conflict  with 
Martin  v.  Bums,  lams  v.  Boot,  Cooper  v.  Mayfield,  and  the  cases  cited 
in  them.  lams  v.  Boot  and  Cooper  v.  Mayfield  were  decided  by  thB 
court  and  were  cases  in  which  a  known  defendant  was  cited  by  publi- 
cation and  the  judgment  recited  due  service.    Watson  v.  McClane  was 
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a  proceeding  for  partition  in  which  unknown  heirs  were  defendants 
and  personal  judgment  was  rendered  against  them  for  costs.  In  the 
case  of  Taliaferro  v.  Butler,  supra,  our  Supreme  Court  in  an  opinion 
by  Judge  Henry  said  that  "the  personal  judgment  for  costs  rendered 
against  defendants  had  no  greater  validity  than  any  other  personal 
judgment  rendered  against  a  nonresident  in  service  by  publication 
alone.''  The  record  in  the  case  showed  that  the  parties  against  whom 
the  validity  of  the  judgment  was  asserted  were  sued  and  cited  as  \m- 
known  heirs,  and  that  there  was  not  even  any  evidence  aliimde  the  rec- 
ord to  show  that  they  were  nonresidents,  for  the  trial  court  excluded 
the  judgment,  execution,  and  deed  upon  the  fact  appearing  that  the 
defendants  had  been  cited  by  publication.  And  in  that  case  the  Su- 
preme Court  prescribe  as  the  rule  for  the  collection  of  the  costs  of  par- 
tition that  the  trial  court  should  adjudge  such  costs  to  be  a  lien  on  the 
shares  and  should  give  appropriate  directions  as  to  the  time  and  man- 
ner of  sale  as  well  as  of  the  quantity  to  be  sold,  and  require  the  sale  to 
be  made  subject  to  the  approval  of  the  court,  and  so  regulate  the  pro- 
ceedings as  to  prevent  the  shares  allotted  to  absent  defendants  from 
being  consumed  by  the  costs  incurred  in  making  the  division.  This  de- 
cision is  followed  by  Gillon  v.  Wear,  supra,  which  was  similar  in  all 
respects. 

Evidence  was  offered  by  the  defendant  on  the  trial  below  to  show  that 
the  heirs  of  Maria  Padilla  when  cited  were  nonresidents,  but  on  ob- 
jection by  the  plaintiff  that  it  was  inadmissible  thus  to  collaterally  at- 
tack the  judgment,  it  was  excluded.  A  bill  of  exceptions  was  taken, 
but  Qiere  is  no  cross-assignment  of  error,  and  the  action  of  the  court 
in  excluding  the  evidence  is  not  before  us  for  revision.  We  are  of  the 
opinion,  however,  that  it  suiBciently  appears  from  the  entire  record  that 
the  unknown  heirs  of  Maria  Padilla  were  nonresidents,  even  if  under 
the  decision  in  Taliaferro  v.  Butler  they  should  not  have  the  same  rule 
applied  to  judgments  against  them  as  against  nonresidents.  The  peti- 
tion alleged  that  the  defendants  were  the  children  of  Maria  Padilla, 
who  died  in  the  State  of  Louisiana;  the  writ  recited  that  oath  had 
been  made  that  they  were  nonresidents.  While  the  recital  in  the 
judgment  is  that  the  minor  heirs  of  Maria  Padilla  appeared  by  their 
guardian  Amos  Clark,  there  is  no  pleading  furnishing  the  names  of 
the  minor  heirs,  and  it  appears  by  the  adjudication  of  the  interests  of 
the  parties  and  subsequent  proceedings  that  they  were  unknown.  The 
only  inference  that  can  be  made  from  the  record  is  that  the  defendants 
were  throughout  the  entire  proceeding  only  before  the  court  as  un- 
known heirs  and  never  personally  before  it.  To  make  any  other  infer- 
ence would  contradict  the  record. 

It  is  further  contended  by  the  defendants,  and  such  seems  to  have 
been  the  opinion  of  the  court  below  iii  rendering  the  judgment,  that 
there  was  no  law  authorizing  such  constructive  service  upon  the  im- 
known  heirs  of  Maria  Padilla  at  the  time,  and  that  for  that  reason 
alone  the  judgment  may  be  affirmed.    The  suit  was  brought  April 
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5,  1S6S,  and  the  affidavit  for  citation  by  publication  was  filed  March 
289  1859,  and  publication  was  completed  and  the  writ  filed  July  16, 
1859.  For  some  reason  the  case  remained  on  the  docket  until  1867, 
before  the  decree  of  partition  was  entered.  The  law  in  foroe  at  the 
time  the  citation  was  made  was  the  Act  of  March  16,  1848.  Pasch. 
Dig.,  arts.  25,  26.  The  purpose  of  the  act  was  to  authorize  citatioa 
by  publication  of  parties  to  a  suit  at  the  time  of  its  institution  or 
during  the  progress  thereof,  on  afiSdavii  of  nonresidence ;  absence  from 
the  State;  that  the  defendant  is  a  transient  person;  or  that  his  resideooe 
is  unknown  to  the  afSant;  and  if  at  its  institution  or  during  the  pit)g- 
ress  of  a  suit  the  plaintiff,  his  agent  or  attorney,  should  make  affidavit 
that  the  names  of  the  heirs,,  successors,  or  legal  representatives  of  any 
■deceased  person  party  to  such  suit  were  unknown  to  the  affiant,  the 
clerk  of  the  court  was  required  to  issue  a  writ  for  such  heira,  sdc- 
eessors,  or  legal  representatives  whose  names  were  unknown,  giving  the 
name  of  the  original  deceased  party,  their  ancestor. 

In  Love  v.  Henderson,  42  Texas,  522,  it  was  held  that  article  25, 
Paschal's  Digest,  authorizing  ^citation  of  parties  whose  residences  were 
unknown  did  not  apply  to  the  case  of  the  unknown  heirs  of  a  deceased 
person,  but  that  the  Act  of  November  10,  1866  (Paschal^s  Digest,  arti- 
cle 5460),  applied,  it  being  a  case  originating  subseqent  to  the  passage 
of  that  act.  In  Byrnes  v.  Sampson,  74  Texas,  81,  it  is  said  that  the  law 
of  1848  limited  the  service  by  publication  on  unknown  heirs  to  suits 
where  their  ancestors  were  parties.  If  this  were  true  the  citation  in 
.this  case  would  be  without  authority  in  law.  But  what  was  said  in 
Byrnes  v.  Sampson  was  not  necessary  to  a  decision  of  the  case,  and  be- 
ing dictum  we  do  not  regard  it  as  authority  for  the  contention.  Since 
the  citation  was  authorized  upon  an  affidavit  at  the  institution  of  the 
suit,  it  is  evident  that  the  deceased  ancestor  must  not  necessarily  haTe 
been  a  party  to  the  suit  to  authorize  the  citation  of  his  heirs.  If  the 
petition  showed,  as  in  this  case,  a  cause  of  action  against  the  ancestor 
who  is  alleged  to  be  dead,  his  imknown  heirs  might  have  been  cited  » 
parties  defendant  under  the  Act  of  1848.  We  think  this  construction 
should  be  given  of  the  act,  and  that  the  unknown  heirs  of  Maria  Padilla 
were  properly  cited. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed. 

Affirmei 

Writ  of  error  refused. 
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SECOND  DISTEICT,  1902. 


Tarrant  Coitntt  v.  A.  W.  Reed  et  al. 

Decided  March  1,  1902. 

L^Sale  of  Land— Executory  Contract— Redsnon— Equity. 

While  ordinarily  a  vendor  may  rescind  an  executory  contract  for  the  sale 
of  land  for  failure  to  imy  the  purchase  money  due,  yet  where  there  are  facts 
making  it  inequitable  for  him  to  exercise  this  risht  a  court  of  equity  will  not 
enforce  it,  but  will  leave  him  to  his  action  n>r  the  purchase  money.  See 
example. 

% — Aimigninent  of  Error. 

In  the  absence  of  a  statement  of  facts  an  assignment  of  error  attacking 
the  trial  court's  findings  of  fact  will  not  be  considered. 

ppeal  from  Wichita.    Tried  below  before  Hon.  A.  H.  Carrigan. 

R.  C.  Armstrong,  Jr,,  and  F.  M.  Brantley,  for  appellant. 

Roht.  E.  Huff  and  Chas,  C.  Huff,  for  appellees. 

CONNER,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment  in 
appellant's  favor  for  $1522.50  and  interest,  with  foreclosure  of  the 
vendor's  lien  upon  part  of  section  21  of  Tarrant  County  school  land 
situated  in  Wichita  County  that  had  been  sold  by  appellant  to  one  A. 
W.  Beid  on  July  1,  1887,  and  for  which  said  Reid  on  that  day  gave 
his  note,  with  express  reservation  of  the  vendor's  lien,  in  the  said  sum 
of  $1522.50,  payable  twenty  years  after  date.  The  interest,  which 
was  at  the  rate  of  6  per  cent  per  annum,  was  payable  annually,  and  the 
note  provided  that  in  event  of  default  in  the  payment  of  any  install- 
ment thereof  the  whole  note  at  the  option  of  the  holder  should  become 
due  and  payable.  A.  W.  Eeid  defaulted  in  the  interest  payments  due 
September  1,  1898,  1899,  and  1900,  and  on  March  7,  .1901,  appellant 
filed  its  original  petition  setting  out  the  facts  and  praying  for  judg- 
ment against  A.  W.  Reid  for  its  debt  and  for  foreclosure  of  its  vendor's 
lien  against  him,  and  also  for  foreclosure  of  its  said  lien  against  his 
minor  children,  Dalton  McCallie  Reid  and  Mary  Matilda  Reid,  and 
Wichita  Coimty.  It  was  alleged,  as  was  also  shown  upon  the  trial,  that 
the  deceased  mother  of  said  minors  was  the  wife  of  A.  W.  Reid  at  the 
date  of  the  sale  to  him,  and  that  Wichita  County  was  a  subsequent 
vendee  of  two  certain  parcels  of  land  forty  feet  wide  extending  across 
the  land  so  sold  to  A.  W.  Reid,  and  upon  which  Wichita  County  had  es- 
tablished two  public  roads. 
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All  parties  were  duly  cited,  and  on  June  11,  1901,  the  appellant  filed 
its  amended  petition,  in  the  first  count  of  which  it  sought  to  recover 
the  land  involved  in  this  suit,  this  count  being  in  the  ordinary  form 
of  a  petition  in  trespass  to  try  title.  In  the  second  count  it  set  up  the 
facts  substantially  as  in  its  original  petition,  and  prayed  in  the  al- 
ternative for  the  recovery  of  its  debt,  interest,  and  foreclosure  of  its 
vendor^s  lien  as  in  the  original  petition.  A.  W.  Reid  failed  to  appear 
and  answer.  Wichita  County  set  up  its  purchase  of  the  land  npon 
which  it  had  established  public  roads  as  alleged,  and  the  minor  de- 
fendants answered  by  guardian  ad  litem  that  the  land  which  appellant 
sought  to  recover  was  the  community  estate  of  their  deceased  mother 
and  A.  W.  Eeid ;  that  they  had  no  otiier  estate  out  of  whidi  to  procure 
fimds  with  which  to  pay  or  to  tender  appellant  the  amount  of  the  incum- 
brance; that  the  land  was  greatly  enhanced  in  value  since  the  sale  to 
A.  W.  Beid  and  they  therefore  prayed  that  appellant's  lien  be  merely 
foreclosed,  and  that  the  land  be  sold  to  pay  the  appellant's  debt,  and  the 
judgment  was  in  accord  with  their  prayer,  as  stated  in  the  beginning  of 
this  opinion. 

The  case  appears  before  us  upon  the  trial  court's  conclusions  of  fact, 
without  a  statement  of  facts.  The  court  finds,  among  other  things,  in 
effect,  that  Tarrant  County,  prior  to  the  institution  of  its  suit,  had 
made  no  demend  for  the  payment  of  principal  or  interest  due  npon 
the  contract  set  out  in  appellant's  petition.  The  court  also  found  that 
by  filing  said  original  petition  appellant  made  its  election  to  proceed 
upon  the  contract,  and  that  therefore  appellant  was  not  entitled  to  re- 
cover the  land,  but  was  entitled  only  to  its  judgment  with  foreclosure  of 
lien,  etc. 

Whatever  may  be  the  force  of  these  findings,  we  think  the  judgment 
below  must  be  affirmed. 

Before  passing  to  the  considerations  which  induce  us  to  so  hold,  we 
will  stop  to  observe  that  we  find  no  allegation  in  appellant's  petition, 
nor  is  there  any  proof,  that  after  appellant's  original  petition  was  filed 
any  action  whatever  was  taken  by  the  Commissioners  Court  of  Tarrant 
Coimty,  indicating  a  purpose  or  desire  of  that  court  that  the  characer 
of  action  and  relief  sought  should  be  changed  from  that  indicated  by  the 
original  petition ;  but  whether  it  be  necessary  that  this  should  be  done, 
or  whether  authority  from  said  court  for  the  institution  of  the  suit  to 
recoved  the  land  is  to  be  presumed  from  the  mere  fact  of  the  filing  of 
an  amended  petition  to  that  effect  by  its  counsel,  we  will  not  determine. 
We  think  it  sufficient  to  say  that,  while  ordinarily  a  vendor  may  rescind 
an  executory  contract  for  the  sale  of  land  made  by  him  if  the  vendee 
fails  to  pay  the  purchase  money,  it  is  nevertheless  not  true  in  all  cases, 
for,  says  our  Supreme  Court  in  the  case  of  Milligan  v.  Ewing,  64  Texas, 
260:  "If  there  be  facts  which  make  it  inequitable  for  the  vendor  ix> 
exercise  this  right  a  court  of  equity  will  not  enforce  it,  but  will  leave 
the  party  to  his  action  for  the  purchase  money,"  citing  authorities. 

The  court  in  this  case  has  found  in  effect,  as  alleged,  that  circum- 
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stances  did  exist  rendering  it  inequitable  in  appellant  to  avail  itself 
of  the  right  undoubtedly  existing  under  ordinary  circumstances  to  re- 
scind the  contract  of  sale  made  with  A.  W.  Beid,  under  whom  appellees 
assert  an  equitable  title.  The  court's  findings  are  quite  meager  on  this 
issue,  but  we  find  no  assignment  of  error  specifically  urging  the  objec- 
tion that  the  findings  are  insufficient*  to  sustain  the  judgment.  It  may 
be  insisted  that  the  assignments  attacking  the  findings  of  the  court  be- 
cause of  what  appeared  or  what  did  not  appear  in  the  evidence  is  to  be 
considered  as  referring  to  the  court's  findings  of  fact,  but  we  do  not 
feel  inclined  to  give  the  assignments  this  construction.  There  has 
been  made  a  distinct  difference  in  designation  of  evidence  and  of  the 
court's  conclusions  of  fact  The  latter  is  the  judicial  result  of  the  con- 
sideration of  the  former.  In  so  far,  therefore,  as  the  assignments  at- 
tack the  court's  findings  in  favor  of  appellees'  asserted  equity  because 
of  the  insufficiency  of  the  evidence,  they  must  be  overruled,  there  being 
no  statement  of  facts. 

This  conclusion  renders  questions  raised  by  other  assignments  im- 
material.   The  judgment  will  therefore  be  affirmed. 


Writ  of  error  refused. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


Affirmed. 


Ella  Frazer  v.  John  L.  Moorb  et  al. 

Decided  March  16,  1902. 

1.— Costs— MotiOB  for  Rule  Requiring  Security— DisminaL 

At  the  term  next  after  the  filing  of  plaintififs  petition  the  clerk  of  the  court 
filed  a  motion  for  rule  requiring  security  for  costs,  and  the  motion  was  granted 
and  rule  entered  requiring  plaintiff  to  give  such  security  on  or  before  the  first 
day  of  the  next  term,  whidi,  because  of  failure  to  get  service  in  time,  was  the 
appearance  term  of  the  case.  Held,  that  the  motion  was  not  premature,  and  the 
case  was  properly  dismissed  on  the  first  day  of  the  next  term  for  failure  to 
comply  with  the  rule,  since  the  statute  provides  that  the  clerk  may  require  such 
security  before  issuing  process,  or  at  any  time  before  final  judgment.  Rev. 
Stats.,  arU.  1439,  1440. 

S.— Same— Notice  of  Motion— Pending  Suit. 

Since  the  action  was  'Spending"  at  the  time  the  motion  was  made,  its  filing 
during  the  term  and  entry  on  the  motion  docket  constituted,  under  the  terms 
of  the  statute,  sufficient  notice  thereof  to  plaintiff.    Rev.  Stats.,  art.  1458. 

S.— Same— Actual  Notice  of  Motion. 

Where  plaintiff's  attorney  was  in  court  and  heard  the  motion  presented  and 
the  court's  order  thereon,  plaintiff  had  actual  notice  of  the  motion. 

4.— Same— Motion  to  Reinstate— Szcate— Merita. 

A  motion  to  reinstate  a  case  dismissed  because  of  plaintiff's  failure  to 
comply  with  a  rule  re<}uiring  security  for  costs  is  properly  refused  where  no 
excuse  for  such  failure  is  shown,  nor  any  evidence  offered  to  show  that  plaintiff 
has  a  meritorious  cause  of  action. 

Appeal  from  Beeves.    Tried  below  before  Hon.  A.  M.  Walthall. 
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Patterson  &  Wallace,  for  appellant 
Cowan  £  Bumey,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  of 
the  District  Court  of  Beeves  County,  Texas,  dismissing  an  original  snit 
for  slander,  filed  by  the  appellant  against  John  L.  Moore  and  wife  on 
the  18th  day  of  February,  1901,  because  of  a  failure  on  appellant's  part 
to  comply  with  a  rule  to  give  security  for  costs  as  provided  by  the 
statute. 

The  midisputed  facts  show  that  on  the  4th  day  of  March,  1901,  tiie 
clerk  of  the  District  Court  of  Reeves  County,  Texas,  filed  a  motion  in 
due  form  under  the  statute  that  the  plaintiff  Ella  Frazer  be  requiied 
to  give  security  for  costs.  This  motion  was  duly  heard  on  March  5, 
1901,  and  formal  order  therefor  duly  entered  upon  the  minute  of  the 
court  the  same  day.  The  appellee  Ellen  Moore  had  been  served  with 
citation  on  February  19,  and  Had  filed  her  answer  on  March  4tlL  The 
appellee  John  L.  More  was  served  with  citation  on  February  25th,  too 
late  to  require  answer  of  him  at  the  March  term  of  the  court,  which 
began  March  4,  1901.  No  formal  notice  of  the  said  motion  was  served 
upon  appellant.  It  was  duly  filed,  however,  and  entered  upon  the  mo- 
tion docket  of  the  said  court,  and  appellants  attorney  was  present  in 
court  and  heard  the  motion  presented  and  the  judgment  of  the  court 
granting  it.  The  cause  appears  to  have  been  continued.  The  order 
not  having  been  complied  with  on  or  before  September  2,  1901,  the  first 
day  of  the  succeeding  term,  the  court-  entered  the  order  from  which 
this  appeal  has  been  prosecuted,  as  stat^,  in  the  following  words :  "It 
appearing  to  the  court  in  the  above  styled  and  nimibered  cause  tiiat 
at  the  March,  A.  D.  1901,  term  of  this  court,  to  wit,  on  the  5th  day 
of  said  month,  a  motion  was  presented 'by  the  clerk  of  this  court  to 
require  the  plaintiff  to  execute  and  file  a  good  and  sufficient  cost  bond 
herein,  and  it  further  appearing  that  said  motion  was  duly  entered  on 
the  motion  docket  of  this  court,  and  that  said  motion  was  heard  and  in 
all  things  granted  by  the  court,  and  an  order  was  duly  made  and  en- 
tered on  the  minutes  of  this  court  at  said  March  term  requiring  the 
plaintiff  to  file  said  cost  bond  on  or  before  the  first  day  of  the  present 
term  of  this  court,  and  it  further  appearing  that  said  plaintiff  has 
wholly  failed  to  comply  with  said  order  to  file  said  cost  bond  or  otherwise 
comply  with  said  order;  it  is  therefore  considered,  adjudged^,  and  decreed 
by  the  court  that  for  the  reasons  above  stated  this  cause  be  and  the  same 
is  dismissed,  and  that  defendants  go. hence  without  day,  and  that  tiiej 
have  and  recover  of  and  from  the  plaintiff  herein  all  costs  in  this  be- 
half expended,  for  which  let  execution  issue.^' 

On  the  following  day,  September  4th,  appellant  by  her  attorneys 
moved  to  set  aside  said  judgment  of  dismissal,  and  tendered  the  clerk 
$100  in  cash,  and  also  a  bond  in  due  form  executed  by  herself  and  two 
sureties ;  but  both  the  cash  and  the  bond  were  refused,  the  clerk  declin- 
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ing  to  pass  upon  the  solvency  of  the  sureties  of  the  bond  or  otherwise  take 
action.  The  court  overruled  the  motion  to  reinstate,  whereupon  the 
appellant  duly  excepted  and  gave  notice  of  appeal. 

It  is  first  insisted  that  the  motion  for  costs  was  prematurely  made, 
because  the  case  was  an  appearance  case  at  the  September  term  of  the 
court,  and  that  herefore  appellant  was  not  bound  by  the  oi*der;  but  our 
statutes  seem  to  provide  a  sufficient  answer  to  this  contention, — "the 
clerk  may  require  from  the  plaintiff  in  a  suit  security  for  costs  before  is- 
suing any  process."  Bev.  Stats.,  art.  1439.  Article  1440  provides: 
"The  plaintiff  in  any  civil  suit  may,  at  any  time  before  final  judgment, 
upon  motion  of  the  defendant  or  any  officer  of  the  court  interested  in 
the  costs  accruing  in  such  suit,  be  ruled  to  give  security  for  the  costs; 
and  if  such  rule  be  entered  against  the  plaintiff  and  he  fail  to  comply 
therewith  on  or  before  the  first  day  of  the  next  term  of  the  court,  the 
suit  shall  be  dismissed.'' 

It  is  next  insisted,  in  effect,  that  the  order  of  dismissal  is  to  be  dis- 
regarded because  notice  of  the  motion  was  not  given,  and  the  cases  of 
Houston  V.  Sublitt,  1  Texas,  523,  and  Holshausen  v.  HoUingsworth, 
32  Texas,  86,  are  cited  as  sustaining  this  proposition.  We  think  this 
also  must  be  overruled.  The  statute  now  in  force  expressly  provides 
that  "notice  of  motions  in  a  suit  pending  is  given  by  the  filing  of  the 
motion  and  entry  thereof  in  the  motion  docket  during  the  term.  Rev. 
Stats.,  art.  1458.  At  the  time  the  motion  herein  was  filed  the  suit 
was  certainly  pending.  The  filing  of  the  petition  would  be  such  pen- 
dency of  the  suit  as  to  interrupt  the  statute  of  limitations,  and  at  least 
one  of  the  defendants  herein  had  filed  an  answer  at  the  time  the  motion 
was  filed.  So  that  it  can  not  be  said  that  this  article  of  the  statute 
quoted  does. not  apply.  Indeed,  as  we  have  seen  from  an  article  of  the 
statute  hereinbefore  quoted,  the  plaintiff  at  any  time  after  the  filing  of 
the  petition  may  be  required  to  give  security  for  costs.  The  language 
of  article  1439  is :  "The  clerk  may  require  from  the  plaintiff  in  a  suit 
security  for  costs  before  issuing  any  process,  but  he  shall  file  the  petition 
and  enter  the  same  properly  on  the  docket."  In  addition  to  the  effect 
that  we  think  must  now  be  given  article  1458,  it  appears  that  appellant 
had  notice  of  said  motion.  The  clerk,  whose  testimony  on  the  subject 
was  not  contradicted,  testified:  "Plaintiff's  attorney  was  in  court  and 
heard  said  motion  presented  and  the  court's  order  thereon.  The  case 
was  thereupon  continued  for  the  March  term  of  said  court." 

In  the  remaining  assignment  it  is  insisted  that  the  trial  court's  action 
in  refusing  to  reinstate  the  cause  constitutes  reversible  error.  We  have 
carefully  considered  the  assignment  presenting  this  question,  but  have 
been  unable  to  concur  in  such  conclusion.  On  the  presentation  of  the 
motion  no  proof  whatever  was  offered  of  the  truth  of  the  allegations  in 
the  original  petition  from  which  the  court  could  determine  that  ap- 
pellant had  merit  in  her  case;  nor  was  any  excuse  whatever  offered  why 
the  rule  for  costs  had  not  been  complied  with.  Appellant  on  the  hear- 
ing of  the  motion  did  not  testify,  neither  did  her  coimsel,  nor  was  other. 
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evidence  of  excuse  offered^  and  for  aught  tiiat  appears  in  the  evidence 
on  the  hearing  of  the  motion  appellant  may  not  only  have  actually 
known  of  the  rule  requiring  security  for  costs,  but  may  have  willfully  dis- 
regarded the  same.  So  far  as  we  have  been  able  to  find,  it  has  been 
uniformly  held  that  to  entitle  a  party  to  favorable  action  upon  such  a 
motion  to  reinstate,  sufficient  reason  must  be  shown  why  the  party  failed 
to  comply  with  the  order  of  the  court  requiring  security  for  costs. 
Union  Bank  v.  Hudgeons  &  Myers,  3  Texas,  9;  Clute  v.  Ewing,  21 
Texas,  678 ;  Cook  v.  Boss,  46  Texas,  263.  At  most  it  was  a  matter  of 
judicial  discretion  in  the  trial  court,  and  we  have  been  unable  to  say 
that  in  the  instance  before  us  such  discretion  has  been  abused. 
The  judgment  will  be  affirmed. 

Affirmed. 


W.  D.  H.  Washington  et  al.  v.  Eosario  Mining  and  Milling 

Company  et  al. 

Decided  March  10,  1902. 

1.— Contract  of  Sale— Option^-Breadi— Burden  of  Proof. 

Where  plaintiffs  sued  for  damans  for  breach  of  an  option  contract  for  the 
purchase  of  certain  mining  properties,  which  option  had  been  extended  by  an 
agreement  of  defendant  company  that  if  plaintiff  satified  defendant  by  Febmaiy 
1st  that  they  could  carry  out  the  contract  to  buy  the  property  on  the  terms 
of  the  option,  then  about  to  expire,  they  could  have  until  March  lOth  to  con- 
summate the  sale,  the  burden  was  on  plaintiffs  to  show  that,  within  the  stipu- 
lated time,  they  had  performed  such  acts  or  given  such  assurances  as  satisfied 
or  were  reasonably  sufficient  to  satisfy  defen&nt  of  their  ability  to  carry  oat 
the  terms  of  the  sale  as  proposed. 

H.— Same— Evidence— Corporation. 

In  the  absence  of  any  resolution  by  the  board  of  directors  of  defendant  eor- 
poration  expressing  satisfaction  as  to  plaintiffs'  ability  to  carry  out  the  con- 
tract, it  was  admissible  for  defendant  to  show  by  the  testimony  of  its  officers 
and  agents  that  plaintiffs  did  not,  by  February  1st,  satisfy  them  or  either  of 
them  of  plaintiffs'  ability  to  complete  the  purchase  imder  the  terms  stipulated. 

3. — Same— Fact  Case— Evidence  Held  Insufficient. 

Evidence  considered  and  held  not  sufficient  to  show  that  plaintiffs  were 
ready,  willing,  and  able  to  comply  with  the  terms  of  the  contract  and  had 
offered  to  do  so  before  the  expiration  of  the  stipulated  time,  and  as  not  showtng 
that  certain  acts  and  declarations  of  defendant's  secretary  amounted  to  a 
waiver  or  change  of  the  conditions  on  which  the  option  was  extended. 

4. — Same  Merchantable  Title  Sufficient. 

Since  the  option  contract  was  silent  as  to  the  title  to  the  property  to  be 
conveyed,  it  was  sufficient  on  the  part  of  the  defendant  vendor  that  it  was  in 
condition  to  convey  a  merchantable  title. 

5, — Same — ^Acceptance  of  Offer — Change. 

Where  the  purchaser's  acceptance  of  an  offer  to  sell  is  not  an  unconditional 
one,  but  imposes  new  terms  or  departs  from  those  offered,  it  is  not  suflicieatv 
and  amounts  in  law  to  a  rejection  of  the  offer. 

6. — Same— Time  of  the  Essence— Expiration  of  Option. 

Where  an  option  to  purchase  requires  an  acceptance  within  a  stipulated 
time,  time  is  of  the  essence  of  the  contract,  and  the  option  expires  at  the  date 
named  without  any  notice  of  forfeiture. 
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Appeal  from  Tarrant.    Tried  below  before  Hon.  Irby  Dunklin. 

Callaway  &  Oambrell,  E.  P.  Morey,  Oreene  &  Stewart,  and  R.  H. 
Buck,  for  appellants. 

Cowan  dt  Bumey  and  Pruitt  &  Smith,  for  appellees. 

CONNEB,  Chief  Justice. — In  this  case  we  are  confronted  with  a 
transcript  of  1041  pages,  and  with  briefs  presenting  some  seventy-three 
assignments  of  error.  This  statement  merely  will  render  obvious  the 
futility  of  any  effort  to  dispose  of  all  questions  presented  in  detail.  We 
must  perforce  content  ourselves  with  a  determination  in  a  general  way 
of  such  questions,  and  such  questions  only,  as  in  our  judgment  are  ma- 
terial in  view  of  the  conclusions  reached  by  us.  Thus  treated,  the  dif- 
ficulty in  disposition  is  largely  one  of  labor. 

Briefly  stated,  the  suit  was  instituted  by  appellants;  William  D.  H. 
Washington  and  Fred  Howard  Porter,  against  the  appellee  mining  com- 
pany, Ben  J.  Tillar,  J.  A.  Walker,  F.  W.  and  N.  W.  McConnell,  and 
others  as  to  whom  the  suit  was  afterwards  dismissed,  for  damages  in  a 
large  amount  for  the  alleged  breach  of  an  option  contract  for  the  sale  of 
certain  mining  properties  owned  by  the  appellee  company,  and  situated 
in  the  republic  of  Mexico. 

The  contract  for  the  breach  of  which  appellants  sued,  was  given  July 
19,  1899,  to  expire  October  15,  1899,  but  extended  October  12,  1899, 
as  hereinafter  stated.  Omitting  terms  not  necessary  to  notice,  the  July 
contract  provided  that  W.  D.  H.  Washington  and  his  associates  should 
be  given  an  option  until  October  15,  1899,  to  purchase  the  mining  prop- 
perties  herein  described  for  the  sum  of  $800,000,  gold,  of  which  $100,- 
000  cash  was  to  be  paid  on  or  before  said  October  15 ;  $100,000  one  year 
thereafter;  $300,000  two  years  thereafter,  and  $300,000  three  years  there- 
after. For  the  deferred  payments  notes  of  the  purchasers  were  to  be 
given  bearing  interest  at  the  rate  of  6  per  cent  per  annum,  and  secured 
by  a  first  mortgage  lien  on  all  the  properties  sold,  with  a  stipulation 
that  in  case  of  default  in  the  payment  of  any  one  or  all  of  said  notes 
the  holder  should  have  the  option  to  declare  a  forfeiture  of  all  previous 
payments  made,  and  likewise  of  the  property  conveyed,  with  right  of 
immediate  repossession  ^Vithout  judicial  ascertainment.^'  No  sale  hav- 
ing theretofore  been  effected,  on  October  12,  1899,  the  appellee  com- 
pany executed  another  option  contract  giving  Washington  the  right  un- 
til March  10,  1900,  to  sell  or  to  purchase  the  aforesaid  properties  for 
$800,000  in  cash.  It  seems  that  this  contract  was  entered  into  with 
a  view  of  an  ultimate  sale  by  Washington  to  Haggin  and  Daly,  but  in- 
asmuch as  there  is  no  evidence  of  an  offer  on  the  part  of  appellants  to 
comply  with  its  terms,  it  will  not  be  set  out.  Indeed,  it  is  expressly 
stated  in  the  supplemental  brief  and  argument  in  behalf  of  appellants, 
that  "Appellants  did  not,  after  January  27, 1900,  and  do  not  now,  under- 
take to  carry  out  the  contract  and  covenants  contained  in  the  resolutions 
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of  the  defendant  company,  dated  October  12,  1899,  as  their  pleadings 
and  the  record  will  show/*  We  therefore  eliminate  the  contract  of  Octo- 
ber 12th  and  all  questions  dependent  thereon.  On  the  same  day^  how- 
ever, and  transmitted  therewith,  the  following  letter  or  contract  was 
executed,  to  wit: 

"The  Rosario  Mining  and  Milling  Company.  Fort  Worth,  Texas, 
October  12,  1899.— Mr.  W.  D.  H.  Washington,  New  York  City:  Dear 
Sir. — Referring  to  the  option  contract  this  day  given  to  you  to  puichaae 
the  property  of  the  Rosario  Mining  and  Milling  Company  in  Mexico,  I 
have  to  say  that  in  the  event  that  you  shall  for  any  reason  fail  to  make 
the  sale  to  Haggin  and  Daly,  contemplated,  this  company  will  give  you 
an  opportunity  to  sell  the  same  property  to  other  persons,  if  you  can  do 
so  by  February  1,  1900,  upon  the  same  terms  which  were  offered  to  yon 
in  tiie  option  contract  with  you  which  expired  October  15,  1899.  A 
commission  of  5  per  cent  on  the  cash  payments  to  be  allowed  the  same 
as  if  the  sale  should  be  made  strictly  under  your  option  this  day  given 
you  looking  to  a  sale  for  cash. .  If  you  satisfy  us  by  the  first  day  of  Feb- 
ruary, 1900,  that  you  can  carry  out  the  contract  to  buy*  said  property 
upon  the  terms  of  said  option  on  time  terms,  then  you  can  haye  until 
March  10,  1900,  to  consummate  such  sale.  Rosario  Mining  and  Milling 
Company.    Ben  J.  TiUar,  Secretary.'^ 

We  find  no  resolution  of  the  board  of  directors  of  the  appellee  com- 
pany authorizing  this  letter,  but  it  is  treated  in  behalf  of  appellee  as  an 
authorized  extension,  upon  the  terms  therein  stated,  of  the  option  of 
date  July  19,  1899,  and  we  therefore  so  consider  it. 

Among  others,  the  pleadings,  evidence,  and  charge  present  the  fol- 
lowing issues:  (1)  Did  appellants  satisfy  the  appellee  company  **by 
the  1st  day  of  February,.  1900,'*  that  they  could  "carry  out  the  contract 
to  buy  said  property  upon  the  terms'*  of  said  July  option,  as  required  in 
the  instrument  of  extension?  (2)  Were  appellants  in  fact  ready,  will- 
ing, and  able  to  perform  oja  their  part  the  contract  sued  upon  on  or  be- 
fore March  10,  1900,  and  did  they  oflSer  to  do  so? 

The  jury  by  their  verdict,  in  effect,  answered  these  questions  in  the 
negative,  and  after  a  painstaking  consideration  of  the  record,  we  have 
concluded  that  the  judgment  of  the  trial  court  approving  that  verdict 
muBt  be  sustained.  The  evidence  sustaining  the  verdict  on  the  first 
question,  supra,  may  be  thus  briefly  summarized: 

The  option  contract  of  October  12,  1899,  and  a  former  contract  with 
one  Balcom,  secured  by  appellants,  but  which  expired  before  October 
12th,  provided  for  an  examination  of  the  properties  involved  by  experts 
at  the  cost  of  the  contemplated  purchasers.  It  appears  that  several  of 
such  examinations  had  been  made,  involving  an  expense  to  appeUants  of 
some  $23,000,  and  over,  notably  one  by  William  H.  Emanuel,  whose 
report  thereof  was  very  favorable  to  the  appellee  company.  On  January 
27th  Washington  wrote  to  Tillar,  secretary  of  the  company,  the  follow- 
ing letter: 

"The  New  York  and  New  Jersey  Water  Company,  New  York,  Jan- 


190^.]  Washington  v.  Mining  and  Milling  Co.  433 

uary  27, 1900. — ^Ben  J.  Tillar,  Esq.,  Secretary  Rosario  Mining  and  Mill- 
ing Company,  Port  Worth,  Texas:  Dear  Sir. — In  accordance  with  the 
requirements  of  your  agreement  addressed  to  me,  and  dated  on  the  12th 
day  of  October,  1899,  referring  to  and  concerning  the  option  given  to 
me  to  purchase  the  property  of  the  Bosario  Mining  and  Milling  Com- 
pany in  Mexico,  I  hereby  notify  you  that  I  have  failed  to  make  a  sale  of 
said  property  to  Messrs.  Haggin  and  Daly  for  the  reasons  already  given 
.you.  I  have,  however,  arranged  a  sale  of  said  property  to  other  parties 
upon  the  terms  contained  in  my  option  which  expired  October  15,  1899, 
and  notify  you  that  I  can  carry  out  the  contract  to  buy  said  property 
upon  the  terms  and  can  consummate  said  sale  on  March  10,  1900,  the 
date  provided  in  your  said  agreement  of  October  12,  1899.  Yours  very 
truly,  Wm.  D.  H.  Washington." 

To  which  Tillar  replied  by  telegram  on  January  30th,  as  follows: 
^'Beplying  to  your  letter  27th,  you  must  satisfy  us  February  Ist  by  de- 
posit or  guaranty.'*  To  which  Washington  replied  to  Tillar  by  telegram 
on  January  31st  as  follows:  ^^y  option  requires  payment  on  March 
10th,  no  provisions  for  deposit  or  guaranty  prior  thereto.  My  people 
have  agreed  to  make  payment  as  required  by  option  notice  of  January 
27th,  sent  you  to  keep  alive  terms  of  first  option ;  second  option  still  in 
existence.*'  On  January  30th  Washington  wrote  to  Tillar,  secretary,  a 
letter  denouncing  Emanuel  and  EmanueFs  report  as  being  worthless, 
on  the  last  page  of  which  he  says:  "I  telegraphed  you  to-day  my  object 
in  my  notice  of  January  27th,  and  have  no  doubt  you  will  understand 
the  exact  position,  and  that  that  notice  has  no  effect  upon  my  second 
option  dated  October  12iEh,  1899.  I  expect  to  secure  a  copy  of  Parrish's 
report  to-morrow,  though  a  great  expense,  but  I  feel  that  I  must  have 
something  authoritative  and  disinterested.  If  I  am  successful  in  get- 
ting it,  I  will  probably  write  you  on  the  subject  in  a  day  or  so.  Mean- 
time I  will  not  write  further  except  to  assure  you  that  everything  is 
going  smoothly  and  looks  to  a  speedy  consummation  of  our  negotiations. 
But  will  need  new  examination.'* 

On  February  3d  Washington  wrote  Tillar,  in  part,  as  follows:  **In 
accordance  with  my  letter  of  30th  ult.,  I  beg  to  inform  you  that  I  have 
secured  a  copy  of  Farish's  report  and  carefully  gone  over  same.  I 
greatly  regret  to  find  it  so  unfavorable  as  to  be  practically  worthless  to 
anyone."  After  quoting  at  length  from  that  report,  he  underscores  the 
concluding  words,  to  wit,  "which  makes  me  hesitate  to  recommend  it 
to  you."  Washington  proceeds :  ^H  have  given  you  a  few  of  the  points 
he  brings  up,  enough  to  show  you  what  his  opinion  of  the  property  is. 
From  this  it  appears  that  Farish  was  unable  ^  find  ore  values  of  more 
than  $13.60  per  ton.  Wilson's  results  are  not  much  better  than  this, 
so  the  query  naturally  arises,  where  did  Emanuel  get  his  samples,  and 
why  does  his  averages  run  so  high?  Please  consider  that  I  am  not 
endeavoring  to  pound  the  property  at  all;  I  am  only  quoting  disagree- 
able and  discouraging  facte." 

Vol.  28  Civil— 28. 
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On  January  28th  appellant  Porter  wrote  to  Tillar  and  set  forth  with 
great  detail  what  he  terms  the  perfidy  of  Emanuel^  in  which  he  sajs: 
"At  this  moment,  so  far  as  Mr.  EmanueFs  report  is  concerned,  we  know 
absolutely  no  more  than  we  did  the  first  time  we  read  Mr.  Balcom's 
report.  We  have  had  and  have  now  bona  fide  purchasers  for  the  prop- 
erty if  it  would  stand  examination,  and  through  Mr.  Emanuel's  treach- 
ery we  have  been  put  in  a  most  mortifying  and  disagreeable  position,  and 
through  precisely  the  same  reasons  you  can  but  feel  that  time  has  been 
lost, — ^wasted;  it  has.  I  am  sure,  however,  that  you  will  all  concede 
that  we  are  equally  the  sufferers  with  yourselves,  and  that  we  are  both 
equally  duped  by  the  gentleman  in  whom  we  had  such  confidence. 
Therefore,  we,  as  holders  of  the  option,  are  not  responsible  for  the  pres- 
ent condition.  We  have  been  duped,  hoodwinked,  swindled ;  and  through 
the  same  party  you  also  have  sufiEered,  but  you  have  not  suffered  through 
us.  *  *  **'  He  further  says:  "One  thing  I  will  say  to  you  with 
all  possible  frankness,  the  next  examination  of  your  property  will  be 
made  by  experts  whose  reputation  is  unquestioned  and  whose  reports 
have  a  commercial  value  all  over  the  world.  When  we  get  through  we 
shall  know  what  there  is  in  your  property,  and  not  have  to  content  our- 
selves with  thinking  and  imagining  and  trusting  it  to  be  so  and  90.'' 

Each  of  the  defendant's  ofiScers  and  agents  testified  that  plaintift 
did  not,  on  or  before  February  1,  1900,  satisfy  either  of  them  of  plain- 
tiff's ability  to  purchase  said  property. 

The  evidence  cited  seems  conclusive  against  appellants  on  the  isue 
to  which  it  has  been  addressed.  It  is  insisted  in  a  number  of  assign- 
ments of  error  that  the  court  erred  in  receiving  the  said  testimony  of 
appellee's  oflScers  and  agents,  but  the  contention  seems  unsatisfactoiy. 
The  evidence  fails  to  show  that  appellants,  prior  to  February  1,  1900, 
had  made  with  others  any  enforcible  contract  for  the  sale  of  tiie  proper- 
ties involved,  as  contemplated  in  one  aspect  of  the  extending  not^  of 
October  12,  1899,  and  to  be  in  position  to  insist  upon  an  enforcement 
of  their  right  to  themselves  become  the  purchasers  as  comprehended  in 
another  view  of  said  note,  the  burden  was  certainly  upon  them  to  show, 
within  the  stipulated  time,  unless  excused  therefrom,  that  they  had  pe^ 
formed  such  acts  or  given  such  assurances  as  satisfied,  or  as  were  reasco- 
ably  suflScient  to  satisfy,  appellee  company  or  its  officers  and  agents  of 
the  ability  of  appellants,  if  any,  to  "carry  out"  the  terms  of  the  sale  as 
proposed.  Killough  v.  Lee,  21  S.  W.  Rep.,  970;  Coughlan  v.  Bigelow, 
164  U.  S.,  301,  41  L.  Ed.,  443;  Kelsey  v.  Crowther,  162  IT.  S.,  401, 
40  L.  Ed.,  1017;  Telfner  v.  Russ,  162  U.  S.,  170,  40  L.  Ed.,  934;  Big- 
gins V.  Eagleton,  156  N.  Y.,  468,  and  note;  Pom.  Spec.  Per.  Con.,  sees. 
360,  387,  411 ;  Weaver  v.  Burr,  3  Law.  Rep.  Ann.,  94;  also  21  Law.  Bep. 
Ann.,  127,  and  notes;  Mining  Co.  v.  Mining  Co.,  47  Pac.  Rep.,  98; 
Townsend  v.  Tufts,  30  Pac.  Rep.,  629;  1  Warv.  on  Vend.,  187.  See 
also,  James  v.  Darby,  40  C.  C.  A.,  341,  100  Fed.,  224;  Railway  v. 
Columbus  Mill  Co.,  119  U.  S.,  161,  30  L.  Ed.,  377. 
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The  note  contains  the  term  ^^satisfy  us/'  which  appellees  contend  has 
reference  to  the  individual  officers  or  agents  of  appellee  company  by 
whom  the  negotiations  were  conducted^  but  if  treated  as  referring  alone 
to  the  appellee  company,  as  insisted  by  appellants,  then  the  testimony  of 
said  agents  was  clearly  relevant  to  the  issue  in  the  absence  of  some 
formal  resolution  or  action  of  the  board  of  directors  expressing  such 
satisfaction.  No  evidence  was  offered  of  any  such  action  pn  the  part  of 
appellee's  board  of  directors,  and  in  the  absence  of  such  action  it  is 
difficult  to  apprehend  what  better  evidence  on  the  issue  than  that  of  the 
individual  officers  of  appellee  could  have  been  offered.  Indeed,  the  in- 
dividual declaration  and  act,  so  far  as  shown  by  the  record,  of  the  sec- 
retary of  the  appellee  company  is  made  the  basis  of  the  further  con- 
tention by  appellants  that  appellee  was  satisfied  of  appellants'  ability 
to  comply  with  the  option  contract;  or  at  least  was  estopped  from  deny- 
ing it.  The  declaration  and  act  referred  to  was,  first,  a  letter  written 
by  appellee'*  secretary,  Tillar,  to  appellant  Washington  February  20, 
1900,  the  concluding  sentence  of  which  was :  "From  the  nature  of  your 
telegram  it  would  seem  that  you  and  your  associates  intend  to  purchase 
the  property  on  or  before  March  10,  1900;  and  second,  the  act  of  said 
secretary  in  directing  the  custodian  of  appellee's  title  papers  to  deliver 
the  same  to  appellants'  attorneys  for  examination,  as  requested  in  tele- 
gram from  appellant  Washington  on  February  19,  1900.  If  it  be  con- 
ceded, which  we  are  not  inclined  to  do  in  the  absence  of  authority  there- 
for from  appellee's  board  of  directors,  that  the  declaration  and  act  of 
the  secretary  must  be  considered  as*  that  of  the  company,  they  neverthe- 
less fail  to  fill  the  terms  of  the  option  contract  on  the  subject.  They  are 
inconclusive  in  nature,  particularly  in  view  of  Tillar's  telegram  to 
Washington  on  January  30,  hereinbefore  quoted,  that  "you  (Washing- 
ton) must  satisfy  us  February  1st  by  deposit  or  guaranty."  The  sec- 
retary thereby  doubtless  indicated  his  own  willingness  and  possibly  the 
willingness  of  the  other  officers  of  the  appellee  company  to  yet  complete 
the  sale  upon  the  terms  named  in  the  option  contract  of  July,  1899, 
but  such  declarations  and  act  of  the  secretary  in  our  judgment  fall  short 
of  a  binding  agreement  to  do  so,  or  to  waive  the  conditions  upon  which 
the  July  option  was  extended.  Besides,  appellants  have  no  pleading 
setting  up  a  waiver  or  estoppel,  and  they  are  therefore  in  no  position  to 
invoke  this  feature  of  their  contention.  We  conclude  that  appellees 
were  not  satisfied  at  any  time  of  appellants'  ability  to  fulfill  the  option 
contract  mentioned. 

Nor  do  we  think  the  evidence  relating  to  the  second  issue  hereinbefore 
suggested  more  favorable  to  appellants.  As  explanatory  of  the  evidence 
hereinafter  quoted  we  state  that  presumably  the  expert  examinations 
of  the  mine  by  Emanuel  and  others  theretofore  made  were  not  acceptable 
to  Daly  and  Haggin,  and  therefore  that  said  option  of  October  12,  1899, 
among  other  things,  was  made  to  especially  provide  that  it  should  be- 
come null  and  void  unless  appellant  Washington  should  procure  Hag- 
gin and  Daly  to  select  a  reputable  expert  and  have  him  at  the  mine 
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in  question  on  or  before  December  1,  1899,  for  the  purpose  of  making 
a  thorough  and  full  examination  of  said  property  under  the  option. 
It  was  also  provided  that  concurrently  with  such  exploitation  of  the 
mine  Washington  should  cause  to  be  examined  and  passed  upon  tJ» 
title  to  the  property,  to  the  end  that  no  time  beyond  the  expiration  of 
the  option  should  be  required  or  granted.  With  this  explanation  w? 
give  the  following  further  brief  synopsis  of  the  correspondence  that 
passed  between  the  parties:  October  20th,  Washington  wrote  Tillar 
reporting  delay  and  diflBculty  in  Haggin  and  Daly  securing  experts; 
October  24th,  Washington  advises  Tillar  that  Wilson  and  Gilley  are  se- 
lected as  Haggin  and  Daly's  experts.  This  is  corrected  on  November 
2d  to  '"Winchell"'  and  Gilley;  October  30th,  Washington  wires  Tillar 
*'must  unwater  mine,  greatly  delayed  getting  sectional  pump/'  etc; 
November  16th,  Washington  reports  great  difficulty  getting  experts, 
various  delays,  sickness,  lawsuits,  etc.;  November  2l8t,  Washington 
wires  that  Haggin  is  endeavoring  to  find  other  available  experts  and 
asking  for  two  months  extension;  November  2l8t,  Washington  writes 
confirming  wire,  saying  "that  they  must  have  this  examination  made 
by  experts  who  have  been  long  in  their  employ;'*  November  23d,  Hag- 
gin wires  ^'Impossible  to  send  expert  by  December  1st.  Those  I  ex- 
pected to  send  are  engaged  in  litigation  and  can  not  leave.  If  yon 
grant  Washington's  request  will  send  expert  as  soon  as  possible;*'  No- 
vember 26th,  Tillar  wired  Washington  '^Directors  can  not  give  you  ex- 
tension requested;"  November  27th,  Washington  wires  for  thirty  dajs 
extension;  November  27th,  Tillar  answered,  '^e  can  not  grant  yom 
extension;*'  November  29th,  Washington  writes  Tillar  that  Haggin 
will  send  a  Mr.  Wilson  from  Ouanacevi  to  examine  the  mine,  also  otfaere 
to  follow;  December  6th,  Washington  writes  and  explains  delays  and 
that  Molson  was  the  expert  that  Haggin  expected  to  use;  December 
15th,  Washington  wrote  to  Peacock  setting  forth  Molson  as  the  man 
and  excusing  delays;  December  13th,  Washington  wires  Tillar,  con- 
firming same  by  letter  of  15th,  that  Molson  left  New  York  for  Mexico, 
arranged  to  meet  Emanuel,  and  expected  to  go  to  the  mine;  December 
20th,  Rosario  Company  wired  Haggin  asking  when  Molson  wonld  ex- 
amine the  mine;  December  21st,  Haggin  replied  ^^Gan  not  tell,  Molson 
engaged  at  City  of  Mexico;"  December  22d,  Tillar  wrote  Washington 
complaining  of  delay— demanding  good  faith,  etc.;  December  22d» 
Peacock  wired  Wilson  at  Guadalupe  y  Calvo  to  know  if  he  was  going  to 
tmwater  the  mine;  December  23,  Wilson  answered  in  the  negativeL 
December  23d,  Washington  by  letter  reports  further  misfortunes,  and 
that  Wilson  &  Son  had  decided  against  the  mine.  This  letter  sets  out 
the  history  of  the  whole  transaction  of  Emanuel's  incompetency  and 
worthlessness  of  his  report,  and  says:  "Personally  I  shall  not  be  sat- 
isfied without  an  authoritative  examinaton.*'  December  30th,  Tilltr 
wrote  Washington,  'T!n  justice  to  ourselves  and  property  we  can  not 
submit  to  a  superficial  examination  of  the  property.  Hence  if  yon  n^ 
your  associates  are  not  prepared  and  ready  to  make  a  thorough  aid 
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complete  examination  of  the  mine  we  see  no  reason  why  we  should  be 
longer  tied  up  under  the  present  option/'  January  4th,  Washington 
wrote  TiUar,  among  other  matters^  ^^We  are  as  desirous  as  you  can  be  that 
whatever  examination  is  made  may  be  thorough  and  authoritative;  we 
wish  to  settle  beyond  question  whether  the  property  is  in  accord  with 
reports  made  to  us,  or  whether  these  gentlemen  making  reports  have 
been  led  into  serious  error;  as  I  have  said  in  my  letter  of  December  23d, 
I  shall  not  be  satisfied  until  such  authoritative  examination  shall  have 
been  made/'  He  further  suggests:  "It  would  be  wise  for  us  to  com- 
bine to  positively  determine  this  question  of  value  at  once/'  January 
9th,  Tillar  replied  to  letter  of  January  4th  and  December  23d,  setting 
forth  that  no  thorough  examination  had  been  attempted  by  Wilson; 
that  the  mine  had  been  examined  without  imwatering,  and  added,  "I 
infer  from  your  last  communication  that  you  can  not  proceed  further 
with  your  option,  and  that  it  will  be  entirely  agreeable  for  us  to  take 
such  steps  concerning  the  property  as  we  may  think  to  our  interests/' 
January  ^h,  Washington  writes  Tillar  of  presenting  the  property  to  a 
number  of  parties, — says  the  letter  is  to  apprise  Tillar  "of  my  ability 
to  handle  your  property  at  first  hand  provided  the  property  will  stand 
the  representations  made/'  He  asks  for  something  to  remove  lack  of 
confidence.  January  12th,  Washington  writes  Tillar,  referring  to 
Haggin,  'TV'e  were  to  buy  it  together.  *  ♦  ♦  We  shall  proceed 
with  option  and  expect  to  purchase  if  property  satisfactory."  January 
13th,  Washington  wires  Tillar  in  explanation  and  in  answer  to  letter 
of  9th.  Says  he  refuses  to  relinquish  the  option  because  difficulty  arose 
from  one  equally  trusted,  and  because  "we  are  justified  in  the  fullest 
confident  belief  that  we  shall  be  able  to  arrange  to  take  the  property. 
♦  ♦  ♦  It  is  the  intention  of  myself  and  friends  who  are  now  inter- 
ested in  this  property,  to  have  an  examination  of  the  property  which 
shall  satisfy  us,  and  as  to  this  we  will  acquaint  you  shortly." 

Then  follows  the  correspondence  hereinbefore  quoted  under  the  first 
proposition.  When  to  this  we  add  that  there  is  no  evidence  whatever 
that  appellants  at  any  time  tendered  the  cash  payment  and  notes  re- 
quired of  them  by  the  optioii  contract  of  July  19,  1899,  it  seems  mani- 
fest to  us  that  appellants'  whole  case  must  fall  unless  the  want  of  such 
tender  be  excused.  The,  excuse  offered  and  urged  March  9  and  10, 
1900,  when  appellant  Porter  was  in  Port  Worth,  and  that  is  now  urged 
is,  that  appellee's  title  to  the  property  involved  was  defective.  Mr.  Por- 
ter in  testifying  as  to  the  transactions  in  Port  Worth,  March  9th  and 
10th,  among  other  things,  says:  "I  was  demanding  an  extension  of 
time  for  the  purpose  of  your  perfecting  your  titles.  I  refused  to  pay 
any  money  until  you  had  your  title  perfected ;  you  could  not  refuse  to 
make  me  a  conveyance;  I  intended,  if  you  could  make  the  conveyance, 
to  pay  the  money ;  we  had  the  money  in  New  York ;  as  to  where  it  was 
in  New  York,  I  will  have  to  refer  you  to  the  people  in  whose  charge  it 
vas.  ♦  ♦  *  I  don't  know  which  one  of  you  gentlemen  asked  me  if 
I  had  $100,000  in  my  pocket  to  pay  for  that  property,  if  you  could  give 
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title  to  that  property,  and  I  said  I  did  not,  and  you  asked  me  how  1 
knew  I  could  do  it;  I  did  not  personally  have  the  money;  the  moner 
was  in  New  York ;  you  will  have  to  ask  Colonel  Washington  about  where 
it  was  in  New  York;  I  did  not  know  where  it  was;  I  did  not  fnrnid 
you  any  information  as  to  where  it  was/* 

Mr.  Washington  testified:  "I  was  relying  upon  getting  the  nKmer 
hy  getting  it  from  the  subscriptions  of  these  gentlemen,  that  have  been 
introduced  in  evidence.  ♦  ♦  ♦  If  I  had  taken  this  property  and 
paid  the  $100,000,  I  was  going  to  pay  the  money  myself,  Mr.  Back  and 
Mr.  Beal ;  we  had  never  gotten  to  the  point  as  to  whether  the  convey- 
ance was  to  be  made  to  Porter  and  myself,  or  to  the  company  that  had 
subscribed  to  it.  "^  ^  "^  We  expected  to  organize  a  company  on  this 
mine,  make  a  flotation  to  form  a  company,  and  the  company  would 
doubtless  have  been  the  person  giving  the  not^.  We  issued  a  prospectns, 
I  believe,  of  what  we  proposed  to  do  with  the  company,  and  how  v« 
proposed  to  organize  the  company,  so  we  would  not  have  been  required 
to  give  our  individual  obligations.  ♦  ♦  ♦  The  $100,000  that  I  w» 
to  pay  for  this  mine,  I  don't  know  that  I  had  it  in  the  bank  at  that 
time,  but  I  had  securities  on  which  I  would  readily  raise  my  part  of  it 

♦  ♦  ♦  I  said  on  the  10th  of  March  I  was  ready,  but  there  were 
things  constantly  cropping  out  that  might  have  made  me  change  my 
mind.  We  got  ready  about  the  1st  of  February;  we  got  our  crowd  to- 
gether; I  don't  think  I  personally  said  that  I  had  any  written  contract 
with  reliable  people  that  I  had  sold  this  property ;  I  did  not  propose  lo 
you  the  name  of  a  single  individual  that  you  could  telegraph  to  or  have 
the  bank  examine,  that  I  had  sold  this  property  to ;  I  don't  think  I  of- 
fered you  any  evidence  of  any  character  that  I  could  sell  the  property. 

♦  ♦  ♦  When  it  came  down  to  a  finish  I  was  ready  to  put  up  my 
$100,000  and  my  associates  with  me  for  the  purpose  of  holding  the 
property  for  another  year.  ♦  ♦  ♦  I  did  not  oflfer  this  company  any 
security  in  the  way  of  notes  and  mortgages  on  the  part  of  myself,  or 
Messrs.  Buck  and  Beall,  or  any  other  persons  for  the  balance  of  the 
consideration  besides  the  $100,000." 

.  This  evidence  we  think  plainly  tends  to  show  not  only  that  appellants 
failed  to  make  tender  of  performance  on  their  part,  but  also  that  the? 
were  then  unwillng,  if  not  unable,  to  make  any  binding  acceptance  of 
the  option  contract  without  further  examination  of  the  properties. 
The  objection  to  the  title  made,  under  the  circumstances,  suggests  the 
idea  that  this  objection  was  but  a  mere  pretext  to  gain  time. 

The  basis  of  the  contention  that  the  appellee's  title  was  defectivF 
seems  to  be  the  report  made  thereon  by  a  Mexican  lawyer  by  the  name 
of  Filipe  Seijas,  and  the  contention  that  fourteen  pertinencias  com- 
prehended in  the  terms  of  the  contract  stood  in  the  name  of  P.  W.  Mo 
Connell,  and  to  which  the  appellee  had  no  title.  The  opinion  of  Mr. 
Seijas  covers  title  other  than  that  which  stands  in  the  name  of  Mc* 
ConnelL  We  will  not  undertake  to  set  out  the  report  of  Mr.  Seijas,  and 
perhaps  can  not  make  it  very  clear  without  doing  so,  but  will  state  that. 
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while  defects  in  certain  conveyances  are  pointed  out^  other  facts  are 
referred  to  which  seems  to  render  them  immaterial,  and  he  concludes 
his  report  with  the  statement:  ''In  conclusion,  the  original  title  which 
protects  the  mine  called  'Nuestra  Senora  del  Bosario'  is  perfect,  inas- 
much as  the  number  of  pertinencias  adjudicated  to  the  denouncers  does 
not  exceed  what  each  of  them  individually  could  acquire,  and  in  case 
there  is  an  excess  of  pertinencias,  that  according  to  article  45  of  the 
mining  law,  each  one  of  the  denouncers  could  acquire  such  excess  under 
such  laws/^ 

Mr.  Seijas  also  testified  on  the  trial,  and  in  referring  to  said  opinion 
says,  among  other  things:  "The  only  objection  I  could  make  in  my 
opinion  then  to  the  titles  is  as  to  such  excess  as  there  might  be  in  the 
pertinencias,  and  that  is  the  only  objection  I  could  make  at  that  time/' 
There  was  no  proof  of  an  excess  in  pertinencias  to  which  the  objection 
thus  indicated  could  apply. 

The  state  of  the  McConnell  title,  in  substance,  was  that  F.  W.  Mc- 
Connell,  while  employed  as  manager  of  the  appellee  company  in  Mex- 
ico, in  his  own  name,  denounced  under  the  mining  laws  of  that  Repub- 
lic fourteen  pertinencias  for  the  benefit  of  the  appellee  company.  After- 
wards, on  December  16,  1899,  McConnell  and  wife  executed  and  ac- 
knowledged a  deed  to  said  fourteen  pertinencias  to  the  company.  There 
was  some  contention  in  the  evidence  as  to  whether  this  deed  had  been 
delivered,  but  we  think  the  evidence  sufiBcient  to  support  appellee's  con- 
tention that  it  had.  So  that,  on  the  whole,  we  have  been  unable  to 
say  that  appellee's  title  to  all  of  the  property  involved  was  not  a  mar- 
ketable one. 

Washington,  in  testifyng  with  reference  to  the  title,  among  other 
things  said :  *1  have  stated  that  we  would  have  taken  the  property  if 
the  defendants  would  have  cleared  up  the  titles;  didn't  care  for  the 
McConnell  deed — I  wanted  the  whole  thing  clear.  No  man  would  buy 
a  piece  of  property  when  his  lawyer  says  it  is  not  good.  I  would  not 
have  taken  it  without  they  cleared  tiie  whole  matter  from  start  to 
finish." 

Porter  testified,  referring  to  the  date  of  March  10th:  *T  demanded 
of  Mr.  Tillar  that  the  company  get  a  conveyance  from  McConnell  as  a 
condition  to  our  taking  the  property."  "Q.  Did  you  offer  to  take  the 
property  if  we  would  do  that  thing?"  "A.  I  didn't  specify  that  thing 
alone;  no  sir,  I  put  all  the  titles  together.  I  did  not  offer  to  take  it 
upon  that  one  condition;  I  put  them  all  together;  precisely  what  my 
letter  states.  ♦  ♦  ♦  i  made  no  demaud  for  the  defendants  to  get 
a  conveyance  from  McConnell,  as  the  sole  reason.  That  was  one  of  the 
reasons,  not  the  sole  reason.  ♦  ♦  ♦  i  reiterated  that  we  were  in  a 
position  to  buy  and  pay  for  their  property  so  far  as  our  first  pajmient 
was  concerned,  which  was  all  we  were  obligated  to  do  at  that  time." 

It  will  be  observed  that  the  contract  of  July  19,  1899,  failed  to  pro- 
vide upon  the  subject  of  titles  specifically.  Hence  all  that  could  have 
been  required  of  appellee  was  to  be  in  condition  upon  performaace  or 
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upon  tender  of  perfonnance  on  the  part  of  appellants  to  convey  a  mer- 
chantable title,  and  this,  as  we  have  concluded,  they  had. 

Mr.  Pomeroy,  in  his  work  on  Specific  Performance  of  Contracts,  eo- 
tion  387,  says :  "Where  the  contract  is  really  an  oflfer  on  one  side,  with 
a  provision  that  this  offer  must  be  assented  to  and  accepted,  when  a 
mere  acceptance  is  contemplated,  or  payment  must  be  made,  when  pay- 
ment was  the  act  of  acceptance  contemplated,  at  or  before  a  specified 
date,  then  of  course  the  act  of  assent  or  payment  must  be  done  within 
the  prescribed  time,  and  time  is  from  the  very  form  of  the  contract 
essential.  If,  therefore,  a  vendor  agrees  to  convey,  if  payment  be  made 
at  or  before  a  given  date,  or  if  an  option  is  given  which  is  accepted  by 
payment  within  a  given  time,  then  the  time  of  the  payment  is  certainly 
essential ;  in  fact,  payment  is  a  condition  precedent  to  the  vesting  of 
any  right  in  the  vendee.  If,  however,  the  offer  or  option  given  requires 
an  assent  and  acceptance  within  a  given  time,  such  assent  must  be  made 
within  the  time  prescribed,  and  the  contract  thereby  becomes  concluded 
and  mutual;  but  whether  time  is  essential  with  respect  to  its  sub^ 
quent  performance,  must  depend  upon  its  object  or  the  nature  of  its 
subject  matter."    This  is  approved  in  Killough  v.  Lee,  supra. 

In  section  411,  same  work,  he  says :  '^And,  for  the  same  reason,  the 
delay  of  the  vendee  in  deciding  whether  he  will  accept  or  reject  the  title 
offered  him  by  the  vendor,  operates  unfairly  and  unequally,  and  must 
be  justified,  because  the  vendee  can  enforce  whether  the  title  is  good  or 
bad,  while  the  vendor  can  only  enforce  when  the  title  is  good,  and  the 
parties  do  not,  therefore,  stand  upon  the  same  footing.'^  An  offer  to 
sell  lands  and  acceptance,  provided  the  title  is  perfect,  does  not  consti- 
tute a  binding  contract.  Corcoran  v.  White,  57  Am.  Rep.,  858,  117 
111.,  118;  Sawyer  v.  Brossart,  56  Am.  Rep.,  371,  67  Iowa,  678. 

In  Kelsey  v.  Crowther,  162  United  States,  1019,  the  rule  is  thus 
stated:  ^The  action  was  in  the  nature  of  a  bill  for  specific  perform- 
ance for  the  sale  and  purchases  of  a  tract  of  land.  If  the  contract  is 
construed  as  making  it  the  duty  to  tender  the  abstract,  yet  his  failure 
to  do  so  did  not  dispense  with  performance  or  the  offer  to  perform  on 
the  part  of  the  complainants.  His  failure  to  furnish  the  abstract  mi^t 
have  justified  the  complainants  in  declaring  themselves  off  from  the 
contract,  and  might  have  formed  a  successful  defense  to  an  action  for 
damages  brought  by  Crowther.  But  if  they  wished  to  specifically  en- 
force the  contract,  it  was  necessary  for  the  complainants  themselves  to 
tender  performance.  To  entitle  themselves  to  a  decree  for  a  specific 
performance  of  a  contract  to  sell  land,  it  has  always  been  held  neces- 
sary that  the  purchasers  should  tender  the  purchase  money.  This  is 
the  rule  in  the  ordinary  case  of  a  mutual  contract  for  the  sale  and  pur- 
chase of  land.  And  the  rule  is  still  more  stringently  applied  in  tiie 
case  of  an  optional  sale,  like  the  present  one,  where  time  is  of  the  es- 
sence of  the  contract,  and  where  Crowther  could  not  have  enforced 
specific  performance.  In  such  a  case,  if  the  vendee  wished  to  oompd 
the  other  to  fulfill  the  contract,  he  must  make  his  part  of  the  agree- 
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ment  precedent^  and  can  not  proceed  against  the  other  without  actual 
performance  of  the  agreement  on  his  part,  or  a  tender  and  refusal/' 

Again  the  Supreme  Court  says,  in  French  v.  Hall^  119  United  States, 
377;  "The  rules  of  law  which  govern  this  case  are  well  settled.  As 
no  contract  is  complete  without  the  mutual  assent  of  the  parties,  an 
offer  to  sell  imposes  no  obligation  tintil  it  is  accepted  according  to  its 
terms.  So  long  as  the  offer  has  neither  been  accepted  nor  rejected,  the 
negotiation  remains  open,  and  imposes  no  obligation  upon  either  party; 
the  one  may  decline  to  accept,  or  the  other  may  withdraw  his  offer; 
and  either  rejection  or  withdrawal  leaves  the  matter  as  if  no  offer  had 
ever  been  made.  A  proposal  to  accept,  or  an  acceptance,  upon  terms 
varying  from  those  offered,  is  a  rejection  of  the  offer,  and  puts  an  end 
to  the  negotiation,  unless  the  party  who  made  the  original  offer  renews 
it,  or  assents  to  the  modifications  suggested.  The  other  party  having 
once  rejected  the  offer,  can  not  afterwards  revive  it  by  tendering  an  ac- 
ceptance of  it  [citing  Eliason  v.  Hensaw,  4  Wheat.,  226,  4  L.  Ed.,  556 ; 
Carr  v.  Duval,  14  Pet,  77,  10  L.  Ed.,  361 ;  Bank  v.  Hall,  101  U.  S., 
43,  50,  25  L.  Ed.,  822-825;  Hyde  v.  Wrench,  3  Beav.,  334;  Fox  v. 
Turner,  1  Bradw.,  153].  If  the  offer  does  not  limit  the  time  for  its 
acceptance,  it  must  be  accepted  within  a  reasonable  time.  If  it  does,  it 
may,  at  any  time  within  the  limit  and  so  long  as  it  remains  open,  be 
accepted  or  rejected  by  the  party  to  whom,  or  be  withdrawn  by  the 
party  by  whom,  it  was  made.'*  Citing  Railway  v.  Bartlet,  3  Cush.,  224 ; 
Dickinson  v.  Dodds,  2  Ch.  Div.,  463. 

The  Supreme  Court  of  New  York  thus  states  the  rule:  "The  gen- 
eral rule,  however,  to  be  deduced  from  an  examination  of  the  leading 
authorities  seems  to  be  that  in  cases  where  by  the  terms  of  the  contract 
the  acts  of  the  parties  are  to  be  concurrent,  it  is  the  duty  of  him  who 
seeks  to  maintain  an  action  for  a  breach  of  the  contract,  either  by  way 
of  damages  for  nonperformance,  or  for  the  recovery  of  money  paid 
thereon,  not  only  to  be  ready  and  willing  to  perform  on  his  part,  but  he 
must  demand  performance  from  the  other  party.'*  Higgins  v.  Eagle- 
ton,  156  N.  Y.,  474. 

In  the  case  of  James  v.  Darby,  40  Circuit  Court  of  Appeals,  at  page 
345,  it  is  said:  "The  rule  is  unvarying,  and  the  authorities  uniform, 
that  in  order  to  constitute  an  acceptance  of  an  option,  or  an  offer  to 
sell,  the  acceptance  must  be  unconditional.  There  must  be  no  new 
terms  imposed,  and  no  departure  from  those  offered.  If  to  the  accept- 
ance a  condition  be  affixed,  or  any  modification  or  change  in  the  offer  be 
requested,  by  the  party  to  whom  the  offer  is  made,  this,  in  law,  consti- 
tutes a  rejection  of  the  offer.'**  Citing  Weaver  v.  Burr,  31  W.  Va., 
736,  8  S.  E.  Rep.,  743,  3  L.  R.  A.,  94;  Kelsey  v.  Crowther,  162  U.  S., 
404;  Harding  v.  Gibbs,  125,  111.,  85,  17  N.  E.  Rep.,  60;  Corcoran  v. 
White  (111.  Sup.),  7  N.  E.  Rep.,  525;  Langellier  v.  Schaefer  (Minn.), 
31  N.  W.  Rep.,  690;  Sawyer  v.  Brossart,  67  Iowa,  678,  25  K  W.  Rep., 
876;  Bruner  v.  Wheaton,  46  Mo.,  363;  Railway  v.  Mill  Co.,  119  U.  S., 
151,  30  L.  Ed.,  376 ;  Lawson  on  Con.,  pars.  15-17.     "An  option  to  buy 
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land  at  a  certain  price  by  a  date  named  expires  on  such  date  without 
any  notice  of  forfeiture.'^  Cummings  v.  Town  Eealty  Co.,  57  N.  W. 
Rep.,  43. 

In  the  light  of  these  authorities  we  conclude  from  the  evidence  tiiat 
appellants  made  no  such  acceptance  of  the  offer  contained  in  the  optwn 
contract  upon  which  they  sue,  and  made  no  such  tender  of  perform- 
ance on  their  part  as  was  requisite,  and  that  no  evidence  of  such  excuse 
in  failing  to  make  the  necessary  acceptance  and  tender  has  been  pre- 
sented as  will  relieve  them  from  the  effect  thereof. 

We  have  carefully  examined  the  charges  given  and  refused,  the  many 
objections  made  to  the  introduction  and  rejection  of  evidence  and  to 
the  action  of  the  trial  court  in  limiting  the  cross-examination  of  wit- 
nesses by  appellants  that  relate  to  the  issues  hereinbefore  treated,  but 
we  find  no  reversible  error  in  these  proceedings  as  assigned,  and  will 
not  further  extend  this  opinion  by  discussing  them.  The  remaining 
assignments  as  indicated  will  be  overruled  as  immaterial.  The  judg- 
ment is  affirmed. 

Affirmed. 

Hunter,  Associate  Justice  did  not  sit  in  this  case. 


Roy  Hittson  bt  al.  v.  Buknby  Burbow  et  al. 

Decided  March  22,  1902. 

Witnes  Fees— Compromite  of  Suit 

The  parties  to  a  judgment  may,  pending  an  appeal  therefrom,  oompromiM 
the  matter  in  dispute  without  the  consent  of  the  witnesses  for  the  successful 
party  whose  fees  are  unpaid,  and  where,  in  such  compromise,  the  sucoessful  party, 
who  is  solvent,  agrees  to  pay  his  witnesses,  but  fails  to  do  so,  they  are  not 
entitled  to  execution  for  their  fees  against  the  other  party. 

Appeal  from  Palo  Pinto.    Tried  below  before  Hon.  W.  J.  Oxford 

F.  0.  McKinsey  and  John  H.  Eaton,  for  appellants. 

H,  E,  Bradford  and  W.  H,  Penix,  for  appellees. 

STEPHENS,  Associate  Justice. — In  an  action  of  trespass  to  try 
title  in  the  District  Court  of  Palo  Pinto  County  Bumey  Bvirrow  recov- 
ered judgment  against  Eoy  Hittson  for  the  land  involved  in  the  suit 
and  against  Boy  Hittson  and  the  sureties  on  his  sequestration  bond 
for  rents  and  costs.  Prom  this  judgment  an  appeal  was  taken,  but 
before  the  time  for  filing  the  record  in  this  court  had  elapsed,  and  with- 
out its  being  filed  here,  the  suit  was  compromised.  The  terms  of  tiiis 
compromise  required  Burrow  to  convey  the  land  to  Hittson  and  pay  the 
fees  of  his  own  witnesses.  Hittson  complied  fully  with  the  terms  of 
the  compromise  on  his  part,  by  paying  to  Burrow  $1000,  and  by  pay- 
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ing  all  other  costs.  Burrow  made  the  deed  to  the  land^  but  failed  to 
pay  the  fees  of  his  witnesses  in  full^  and  they  obtained  an  execution 
against  Hittson  and  his  sureties  to  collect  the  same  and  had  it  levied  on 
land  belonging  to  Hittson.  This  suit  was  consequently  instituted  to 
have  the  judgment  in  favor  of  Burrow  decreed  satisfied  and  canceled^ 
and  to  have  the  execution  for  costs  and  the  sale  of  the  land  levied  on 
enjoined.  This  relief  was  denied  appellants,  except  as  to  witness  fees 
which  Burrow  had  paid,  and  from  that  judgment  this  appeal  is  prose* 
cuted. 

The  single  question  submitted  for  our  determination  is,  whether  the 
parties  to  the  original  judgment  had  the  power,  pending  the  appeal 
from  that  judgment,  to  compromise  and  settle  the  matter  in  dispute 
between  them  without  the  consent  of  the  witnesses  for  the  successful 
party,  there  being  no  charge  of  fraud,  or  insolvency  even;  and  our  con- 
clusion is  that  they  had.  For  a  full  and  satisfactory  discussion  of  the 
question  we  refer  to  the  opinion  of  the  Supreme  Court  of  Missouri  in 
the  case  of  Hoover  v.  Railway,  21  Southwestern  Eeporter,  1076,  which 
fully  sustains  the  contention  in  support  of  which  it  is  cited  by  counsel 
for  appellants,  there  being  nothing  in  our  statutes  to  change  the  rule 
there  laid  down.     See  also  Extence  v.  Stewart,  23  S.  W.  Rep.,  295. 

Upon  the  court^s  findings  of  fact  and  the  above  conclusion  of  law  the 
judgment  will,  therefore,  be  reversed  and  here  rendered  in  favor  of  ap- 
pellant in  accordance  with  the  prayer  of  their  petition. 

Reversed  and  rendered. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


Union  Mutual  Lipb  Inbuka^ce  Company  v. 
H.  L.  Ceowl  and  Wife. 

Decided  March  22,  1902. 

Deed—Warranty  Reetricted— Incumbraiices. 

A  purchaser  contracted  for  a  deed  which  was  to  be  in  the  statutory  form 
(containing  the  words  ''grant  and  convey"),  but  without  warranty.  The  deed 
furnished  contained  an  added  clause  warranting  against  claims  through  and 
under  the  grantor  "and  none  other."  The  statute  provides  that  from  the  use  of 
the  words  ''grant  and  convey"  in  a  deed  there  shall  be  implied  only  a  warranty 
against  prior  conveyances  by  the  grantor  and  against  incumbrances.  Held, 
that  the  added  clause  rendered  the  deed,  at  least  as  to  incumbrances,  more 
restrictive  than  the  one  contracted  for,  and  was  not  a  compliance  with  the  con- 
tract, although  it  did  not  appear  that  there  were  any  incumbrances.  Rev. 
Stats.,  art.  633. 

Error  from  Tarrant.    Tried  below  before  Hon.  Irby  Dunklin. 

Fdix  H.  Robertson,  for  plaintiflE  in  error. 

Q.  T,  Moreland,  Capps  &  Canty,  and  Theodore  Mack,  for  defendants 
in  error. 
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CONNER,  Chief  Justice. — Mrs.  Crowl  owned  in  her  own  separate 
right  lot  4  in  block  5  of  Hirshfield's  addition  to  the  city  of  Fort  Worth. 
The  plaintiff  in  error  was  the  owner  of  the  adjoining  lot.  No.  3  in  said 
block.  In  March,  1896,  H.  L.  Crowl  agreed  to  buy,  and  plaintiff  in 
error,  acting  through  its  agents,  one  Imboden  and  Felix  H.  Bobertson, 
agreed  to  sell  to  H.  L.  Crowl  said  lot  3  for  the  sum  of  $10,500,  for 
which  on  afterwards,  to  wit,  the  27th  day  of  April,  1896,  H.  L.  Crowl 
gave  his  notes  secured  by  deed  of  trust  duly  executed  by  Crowl  and  wife 
on  both  lots  3  and  4.  This  action  was  brought  by  Crowl  and  wife 
against  the  insurance  company  and  said  Robertson,  who  had  been  made 
trustee  in  said  deed  of  trust,  to  enjoin  a  trustee's  sale  by  Bobertson  of 
said  lots  3  and  4,  and  to  cancel  the  notes  and  deed  aforesaid.  It  was 
alleged  that  in  the  contract  of  purchase  Imboden  and  Bobertson  had 
agreed  that  the  insurance  company  should  execute  a  deed  for  said  lot 
with  the  usual  covenants  of  warranty;  that  said  Bobertson,  pursuant 
thereto,  dictated  to  said  Crowl  the  form  of  conveyance  to  be  delivered. 
It  was  further  alleged  that  the  insurance  company  did  not  execute  the 
form  of  conveyance  as  agreed  upon,  but  that  ^^the  said  defendant  wrong- 
fully, fraudulently,  and  without  the  knowledge  or  consent  of  plaintiff, 
H.  L.  Crowl,  and  by  fraudulent  imposition  on  his  credulity,  confidence, 
and  reliance  upon  the  said  defendant  and  its  said  agent,  substituted  and 
changed  the  form  of  conveyance  as  originally  dictated,  ♦  ♦  ♦  and 
executed  a  conveyance  which  contained  no  covenants  of  warranty,  stat- 
utory or  contractual,  other  than  T)y,  through,  or  under  it;'*'  that  when 
said  executed  deed  was  delivered  to  H.  L.  Crowl  on  the  date  of  the  exe- 
cution of  said  notes,  the  instrument  in  all  particulars  appeared  to  be 
as  the  form  so  prepared,  and  that  he,  Crowl,  %eing  unlearned  in  the 
law  and  having  implicit  confidence  in  the  representations  so  made  to 
him  and  presented  with  such  a  convincing  show  of  fairness,  he  accepted 
the  said  conveyance,  fully  and  verily  believing  the  same  to  be  the  con- 
veyance in  form  of  conveyance  with  all  statutory  covenants  as  had  been 
agreed  to  be  delivered.*' 

Upon  these  issues,  and  others  not  necessary  here  to  notice,  the  ver- 
dict was  for  the  defendants  in  error,  canceling  and  annulling  said  note 
and  deed  of  trust  and  said  conveyance  of  the  insurance  company;  re- 
vesting title  to  lot  3  in  it;  and  also  adjudging  in  favor  of  the  insur- 
ance company  a  balance  of  $1433.04  found  to  be  due  from  H.  L.  Crowl 
in  the  adjustment  of  the  issues  arising  out  of  the  collection  of  certain 
rents  on  the  premises  while  in  the  possession  of  the  Crowls,  and  the 
payment  of  certain  taxes,  etc.,  by  the  insurance  company.  From  the 
judgment  so  rendered  the  writ  of  error  herein  has  been  sued  out. 

We  think  there  is  but  a  single  question  requiring  of  us  particular 
notice.  The  evidence  shows  that  the  form  of  conveyance  dictated  by 
Bobertson  to  Crowl  is  a  substantial  copy  of  the  form  set  forth  in  article 
628  of  the  Bevised  Statutes,  except  that  it  contained  no  warranty  clause. 
Crowl  kept  a  copy  of  this  conveyance,  the  original  form  as  dictated  and 
from  which  this  copy  was  taken  being  delivered  to  Bobertson  for  the 
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purpose  of  execution.  The  evidence  further  shows  that  the  deed  as 
executed  and  delivered  to  Crowl  was  the  same  as  that  delivered  to  Rob- 
ertson for  execution^  save  that  in  its  execution  the  following  clause  had 
been  added:  **Said  Union  Mutual  Life  Insurance  Company  of  Port- 
land, Me.,  does  hereby  bind  itself  to  forever  warrant  and  defend  the  title 
of  said  property  unto  the  said  Harry  L.  Crowl,  and  Josephine  H.  Crowl,. 
their  heirs  and  assigns,  against  the  lawful  claims  of  all  persons  claim- 
ing or  to  claim  the  same,  or  any  part  thereof,  by,  through,  or  under 
the  said  company  but  none  other.^'  And  this  raises  the  only  serious 
question  presented,  our  conclusion  being  that  upon  all  controverted 
issues  of  fact  the  evidence  supports  the  judgment,  including  the  suflS- 
ciency  of  the  excuse  offered  by  Crowl  and  wife  for  their  failure  to  dis- 
cover the  change  in  the  deed  of  which  they  now  complain  at  the  time  it 
was  delivered  to  H.  L.  Crowl,  and  until  the  time  at  which  it  was  shown 
they  promptly  sought  to  repudiate  the  sale. 

Article  633  of  the  Bevised  Statutes  provides  that  from  the  use  of  the 
word  "grant^*  or  ^^convey,"  in  any  conveyance  of  land,  the  following 
covenants  and  ^^one  other^'  on  the  part  of  the  grantor  are  implied,  un- 
less restrained  by  express  terms  contained  in  such  conveyance:  (1) 
'^hat  previous  to  the  time  of  the  execution  of  such  conveyance  the 
grantor  has  not  conveyed  the  same  estate,  or  any  right,  title,  or  interest 
therein,  to  any  person  other  than  the  grantee;'*  and  (2)  "that  such  es- 
tate is  at  the  time  of  the  execution  of  such  conveyance  free  from  incum- 
brances." The  material  question  presented,  therefore,  is  whether  the 
deed  actually  delivered  to  H.  L.  Crowl  was  substantially  different  from 
that  contracted  for.  For,  though  it  may  not  have  been  in  the  precise 
terms  agreed  upon,  yet  if  it  was  substantially  the  same  defendants  in 
error  have  no  cause  of  complaint.  In  other  words,  did  the  use  of  the 
additional  clause  above  quoted  to  the  Crowl  deed  so  limit  the  convey- 
ance as  contracted  for  as  to  make  it  substantially  different?  The  ques- 
tion has  not  been  entirely  free  from  difficulty,  but  we  have  concluded 
that  the  added  terms  in  effect,  in  a  substantial  way,  restrained  the  cov- 
enants that  must  be  implied  from  the  words  of  *the  granting  clause  as 
contracted  for.  The  conveyance  as  in  fact  made  was  doubtless  suffi- 
cient to  bind  the  company  on  its  warranty  as  against  any  conveyance 
theretofore  made  by  it  to  another,  but  we  think  it  failed  to  have  such 
effect  as  to  incumbrances.  Let  us  suppose,  for  instance,  that  by  the 
holder  of  some  prior  valid  tax  or  other  lien  foreclosure  proceedings  were 
instituted  and  the  property  sold,  could  it  be  said  that  a  purchaser  at 
such  foreclosure  proceedings  claimed  *T)y  or  through*'  the  insurance 
company  and  "none  other**?  We  think  not.  We  think,  in  this  partic- 
ular at  least,  if  not  in  others,  the  deed  was  materially  different  from  the 
conveyance  provided  for  by  the  contract  of  purchase.  It  is  true  no  evi- 
dence of  any  claim  of  title  or  incumbrances  adverse  to  that  conveyed  by 
the  insurance  company  is  to  be  found  in  the  record,  but,  says  Mr. 
Warvelle  in  his  work  on  Vendors,  volume  1,  section  5,  page  309:  "The 
fact   that   the   proposed   titie   is   practically   imassailable   carries   no 
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weight  in  the  consideration  of  a  question  of  this  character.  It  is  suffi- 
cient that  such  title  is  substantially  different  from  the  one  contracted 
for^  and  the  motives  and  fancies  of  mankind  are  so  various,  that  the 
law^  which  recognizes  the  right  of  parties  to  make  just  such  contractE 
as  they  choose^  will  not  call  upon  a  man  who  has  contracted  to  purchaEe 
one  thing  to  explain  why  he  refuses  to  accept  another.  To  compel  a 
purchaser  to  take  that  which  he  never  agreed  to  accept  would  be  mani- 
festly unjust^  no  matter  what  might  be  its  character  or  value.^' 

Again,  the  same  author  in  the  same  volume,  page  347,  section  18, 
says :  ^^In  every  contract  for  the  sale  of  lands,  whatever  may  be  the 
language  in  which  it  is  couched,  there  is  an  implied  undertaking  to  fnr- 
nish  a  good  title,  unless  such  an  obligation  is  expressly  excluded  by  the 
terms  of  the  agreement,  and,  in  the  absence  of  any  stipulation  as  to  the 
kind  of  conveyance,  to  make  such  a  deed  as  will  render  the  sale  eSechaL 
If  the  contract  calls  for  a  specific  title  or  method  of  conveyance,  the 
purchaser  may  insist  upon  strict  performance,  and  can  not  be  compelled 
to  accept  any  other  or  different  title  or  medium  of  transfer,  notwith- 
standing such  proposed  substitutes  may  be  equally  as  good.'' 

We  conclude  with  the  follovnng  further  quotation  from  the  same 
author  on  page  418,  volume  1,  which  seems  to  suggest  all  that  need  be 
added :  ^^Nor  is  there  anything  harsh,  oppressive  or  unjust  in  this  rule; 
on  the  contrary,  it  is  in  consonance  with  every  principle  of  natural  jus- 
tice, and  in  its  practical  application  tends  to  give  stability  and  perma- 
nence to  real  estate  titles.  Indeed,  the  very  fact  that  a  vendor  is  ud- 
willing  to  warrant  the  title  to  the  property  he  sells,  or  at  best  is  unwill- 
ing to  do  more  than  covenant  against  his  own  acts,  is  in  itself  an  impu- 
tation of  discredit,  or,  as  remarked  by  Story,  J.,  a  significant  circum- 
stance in  affecting  a  purchaser  with  notice  of  outstanding  equities  or 
paramount  title." 

The  rules  so  announced  seem  to  be  supported  by  the  authorities  cited 
in  the  notes,  and  commend  themselves  to  us  as  of  just  application  in 
this  case,  and  in  our  opinion  authorize  the  afiSrmance  of  the  judgment, 
we  having  failed  to  find  merit  in  assignments  of  error  presentmg  other 
questions.    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 
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T.  G.  Duncan  et  al.  v.  State  op  Texas. 

Decided  March  15,  1902. 

L^SUte  School  Land^-Connty  Attorney— Authority  to  Sue  for  State. 

A  county  attorney,  as  such,  has  no  authority  to  intervene  in  a  suit  for 
State  school  land,  seeking  to  have  the  original  purchase  forfeited  and  to  recover 
the  land  for  the  State  on  the  ground  that  the  purchaser  had  failed  to  reside 
on  the  land  as  required  by  law,  since  the  statute  confers  such  authority  upon 
the  Attorney-General  alone.    Rev.  Stats.,  arts.  4218z,  42181. 

9.— Same— Sale  Only  Voidable— Right  of  Another  to  Purchase  Before  Forfeiture. 
Where  a  sale  of  school  land  is  regularly  made  to  an  actual  settler,  it  takes 
the  land  off  the  market  until  a  forfeiture  of  the  sale  is  declared,  and  a  third 
person  can  not,  by  virtue  of  a  subsequent  rejected  application  to  purchase, 
maintain  trespass  to  try  title  for  the  land,  and  have  a  forfeiture  declared 
because  of  the  defendant  purchaser's  failure  to  continue  his  ocupancy  for  the 
required  statutory  period. 

Appeal  from  Motley.    Tried  below  before  Hon.  S.  I.  Newton. 

W.  M.  Smith,  W.  M.  Pardue,  G.  E.  Hamilton,  and  Files  &  Decker, 
for  appellants. 

Sumner  Williams,  for  appellee. 

CONNER,  Chief  Justicb. — This  action  of  treepaas  to  try  title  was 
filed  in  the  District  Court  of  Motley  Comity,  Texas,  on  October  3,  1900, 
by  appellant  Walter  E.  Kimball,  to  recover  from  appellant  T.  Q.  Dun- 
can all  of  sections  Nos.  34,  36,  38,  and  48,  in  block  J  B,  in  Motley 
County,  Texas,  surveyed  for  the  public  free  school  fund. 

On  August  14,  1901,  C.  S.  Williams,  county  attorney  of  Motley 
County,  Texas,  filed  his  plea  of  intervention  in  behalf  of  the  State  of 
Texas,  alleging  that  on  November  10,  1897,  William  McHaley  made  his 
application  to  purchase  the  lands  in  controversy  from  the  State  of  Texas 
as  public  free  school  lands,  designating  section  36  of  said  land  as  his 
home  section,  which  application  was  in  the  form  required  by  law,  that 
said  lands  were  thereupon  awarded  to  said  William  McHaley,  and  that 
the  said  William  McHaley  and  his  assigns,  by  the  contract  above  de- 
scribed, agreed  and  became  legally  bound  to  reside  in  good  faith  upon 
his  home  section  for  three  years  next  after  his  purchase,  and  improve 
in  good  faith  the  land  so  purchased  for  three  years  next  after  his  pur- 
chase; that  on  October  27,  1898,  said  William  McHaley  assigned  all 
his  rights  under  the  aforesaid  contract  to  the  defendant  T.  G.  Duncan, 
and  that  the  defendant  Duncan  assumed  all  the  obligations  resting  on 
the  said  McHaley  under  said  contract,  and  agreed  and  became  legally 
bound  to  do  and  perform  all  the  acts  which  his  assignor  was  bound  to 
do  under  said  contract;  that  the  defendant  did  not  continue  to  reside 
on  said  section  36,  nor  on  either  of  the  other  sections  so  bought,  for 
three  years  in  good  faith,  but  wholly  failed  to  reside  thereon,  and 
abandoned  said  land,  and  failed  to  improve  said  lands  for  three  years^ 
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as  he  agreed  and  was  bound  to  do,  and  failed  to  perform  his  aforesaid 
contract ;  wherefore  intervener  seeks  to  rescind  said  contract,  and  to 
recover  tiie  lands  in  controversy  and  all  costs  of  suit  from  the  defendant 
T.  G.  Duncan. 

The  appellant  T.  G.  Duncan  answered  by  plea  of  not  guilty,  and  bj 
special  pleas  setting  up  the  McHaley  purchase,  and  alleged  full  com- 
pliance with  the  law  as  McHale/s  vendee,  including  three  years  actual 
and  continued  occupancy,  of  which  final  proof  had  been  made. 

On  August  22,  1901,  tiie  court  overruled  the  defendant's  general  and 
special  exceptions,  and  the  case  was  submitted  to  a  jury  and  resulted  in 
a  verdict  that  the  plaintiflE  Walter  E.  Kimbell  take  nothing  by  his  suit, 
and  that  the  defendant  T.  G.  Duncan  go  hence  without  day,  and  that 
he  recover  of  plaintiff  all  costs,  etc.,  and  that  the  State  of  Texas,  inter- 
vener herein,  recover  of  the  defendant  T.  G.  Duncan  the  four  sections 
of  land  in  controversy.  Prom  the  judgment  so  rendered  T.  6.  Dun- 
can and  Walter  E.  Kimbell  have  separately  appealed. 

The  proven  and  admitted  facts  upon  which  this  case  depends  are  as 
follows:    On  September  21,  1897,  the  Commissioner  of  the  General 
Land  Office  of  Texas  classified  the  four  sections  of  school  lands  in  con- 
troversy as  dry  grazing  lands,  and  appraised  them  at  $1  per  acre,  and 
on  the  same  day  notified  the  county  clerk  of  Motley  County,  Texas,  of 
such  classification  and  appraisement,    and   said    county  clerk  made  a 
classification  record  showing  said  lands  to  be  classified  as  grazing  land6> 
and  valued  at  $1  per  acre.    On  November  10,  1897,  William  McHalej 
applied  to  purchase  section  36  as  an  actual  settler,  and  the  other  three 
sections  as  additional  thereto,  said  applications  being  filed  in  the  Gen- 
eral Land  Office  November  13,  1897,  and  all  four  of  the  sections  vere 
awarded  to  him  as  grazing  lands  at  $1  per  acre  on  said  applications^ 
the  sales  dating  November  13,  1897.    His  affidavits  and  obligations 
accompanying  his  said  applications  were  in  due  form  in  eveiy  respect 
On  November  10,  1897,  said  William  McHaley  paid  to  the  State  Treas- 
urer $64  as  the  first  one-fortieth  payment  on  the  four  sections  of  land  in 
controversy,  and  he  had  on  that  date  fully  complied  with  the  law  with 
regard  to  settlement  on  his  said  home  section  36,  and  he  continued  to 
reside  thereon  and  comply  with  the  law  as  aii  actual  settler  in  good 
faith  until  October  27,  1898,  when  he  transferred  all  the  lands  in  con- 
troversy to  the  defendant  T.  G.  Duncan.    After  he  sold  the  land  to  the 
defendant  Duncan  he  removed  from  it  to  Sweetwater,  Texas.    The 
deed  from  William  McHaley  to  the  defendant  T.  G.  Duncan  is  dated 
October  27,  1898,  and  recites  a  consideration  of  $450.    It  is  signed  and 
duly  acknowledged  by  William  McHaley,  as  vendor,  and  T.  G.  Duncan, 
vendee,  and  is  duly  recorded  in  Motley  County,  Texas,  and  filed  in  the 
General  Land  Office  of  Texas  November  3,  1898.    On  October  27, 1898, 
the  defendant  T.  G.  Duncan  applied  to  purchase  said  section  36  as 
an  actual  settler,  and  the  other  three  sections  of  the  land  in  controverer 
as  additional  thereto,  as  assignee  of  said  William  McHaley,  said  appli- 
cation being  filed  in  the  General  Land  Office  of  Texas  on  November  3, 
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1898.  Hie  affidavits  and  obligations  accompanying  his  said  applica* 
tions  were  in  due  form  in  every  respect.  On  November  13,  1900,  the 
defendant  T.  O.  Dimcan  made  his  final  proof  of  three  years  occupancy 
of  his  home  section  36  by  himself  as  principal,  and  C.  H.  Harper,  T.  N. 
Carmack,  and  D.  E.  McDonald,  credible  witnesses,  showing  ^'that  Wil- 
liam McHaley,  the  original  purchaser  of  said  land  from  the  State,  was, 
at  the  date  of  his  purchase  of  said  land,  an  actual  settler  in  good  faith, 
making  his  home  thereon,  and  that  from  said  date  the  said  land  has 
in  good  faith  been  occupied  and  resided  upon  continuously  by  said 
original  purchaser  and  his  vendee  as  a  home  for  three  consecutive  years, 
and  that  said  witnesses  are  not  interested  in  said  land.'^  This  final 
proof  was  filed  in  the  General  Land  Office  November  16,  1900,  and  the 
Commissioner  of  the  General  Land  Office  issued  to  the  defendant  T. 
0.  Dimcan  a  certificate  on  November  17,  1900,  showing  tl)at  said  proof 
was  by  him  deemed  sufficient  The  first  one-fortieth  principal  and  all 
interest  payments  on  said  lands  were  made  by  McHaley  and  Dimcan 
as  they  became  due,  and  their  accounts  are  in  good  standing  in  the  State 
Treasurer's  office,  and  in  the  General  Land  Office  of  Texas. 

On  September  10,  1900,  the  plaintiff  Walter  E.  Kimbell  applied  to 
purchase  section  36  as  an  actual  settler,  and  the  other  three  sections  of 
the  land  in  controversy  as  additional  thereto,  said  applications  being 
filed  in  the  General  Lsmd  Office  September  14,  1900,  and  each  of  said 
applications  was  indorsed  on  the  back,  "Rejected.**  He  applied  to  buy 
said  lands  as  grazing  lands  at  $1  per  acre,  and  his  affidavits  and  obli- 
gations accompanying  his  said  applications  were  in  due  form  in  every 
respect.  On  September  10,  1900,  the  plaintiff  Walter  E.  Kimbell  sent 
to  the  State  Treasurer  $64  to  make  the  first  one-fortieth  principal  pay- 
ment required  by  law. 

Motley  County  is  within  a  judicial  district  having  a  district  attorney, 
and  the  county  attorney,  Williams,  relied  upon  testimony  introduced  by 
appellant  Kimbell  tending  to  show  that  appellant  Duncan  did  not  con- 
tinuously reside  upon  his  home  section  after  his  purchase  from  Mc- 
Haley. It  was  also  admitted  that  the  county  attorney  had  no  author- 
ity for  his  interveniion  save  such,  if  any,  as  is  conferred  upon  him  by 
the  Constitution  and  laws  as  such  officer. 

We  think  we  must  sustain  appellant  Duncan's  contention  that  the 
intervention  in  the  name  of  the  State,  under  the  circumstances,  was 
vsrithout  authority.  No  such  authority  is  conferred  upon  a  county  at- 
torney by  legislative  provision.  On  the  contrary  the  Legislature  has 
specifically  indicated  its  purpose  that  suits  of  the  character  presented 
here  shall  be  instituted  and  maintained  by  the  Attorney-General,  or 
under  his  direction.  By  article  4218,  Bevised  Statutes  (the  school  land 
law),  the  Governor  is  "authorized  in  his  discretion  to  direct  the  Attor- 
ney-General to  institute  suit  in  the  name  of  the  State  *  *  *  for 
the  recovery  by  the  State  of  all  lands  sold  xmder  the  provisions  of  this 
or  former  laws  which  have  been  or  may  hereafter  be  forfeited  to  the  State 
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for  any  reason.''  Article  42181  expressly  reserves  the  right  of  the  State 
to  enforce  by  suit  forfeitures  therein  declared,  and  provides  that  sbA 
suits  "may  be  instituted  by  the  Attomey-Qeneral  or  under  his  direction 
in  the  proper  court.''  Among  other  grounds  of  forfeiture  declared  in 
the  article  last  cited  is  the  very  one  that  was  urged  in  behalf  of  tbe 
State  by  the  county  attorney  in  this  case — a  failure  '^  reside  upon  and 
improve  in  good  faith  the  land  purchased."  The  power  of  the  Attor- 
ney-General to  so  act  has  not  been  questicmed,  if,  indeed,  it  could  be. 
See  Const.,  art.  4,  sec.  22. 

It  is  urged,  however,  that  section  21,  article  5,  of  the  Constitution 
has  conferred  upon  the  county  attorney  the  authority  herein  exercised, 
and  that  the  Legislature  is  without  power  to  divest  such  authority,  the 
case  of  the  State  v.  Moore,  57  Texas,  307,  being  cited  in  support  of  this 
contention.  The  article  of  the  Constitution  applying  is  as  follows: 
"♦  ♦  ♦  The  county  attorneys  shall  represent  the  State  in  all  casei 
in  the  district  court  and  inferior  courts  in  their  respective  counties ;  but 
if  any  county  shall  be  included  in  a  district  in  which  there  shall  be  a 
district  attorney,  the  respective  duties  of  district  attorneys  and  county 
attorneys  shall  in  such  counties  be  regulated  by  the  L^islatuie." 
Const,,  art.  5,  sec.  21. 

It  will  be  observed  that  the  latter  clause  of  the  quotation  imports  an 
important  qualification  of  the  general  power  conferred  upon  the  county 
attorney  in  the  preceding  clause.  Motley  County  is  within  a  judicial 
district  having  a  district  attorney,  in  which  case,  by  the  very  article 
invoked  in  behalf  of  appellee,  the  Constitution  relegates  to  the  legisla- 
ture the  power  of  defining  the  respective  duties  of  the  officers  named. 
This,  as  may  be  seen  from  an  inspection  of  the  statutes  on  the  subjject, 
the  Legislature  has  carefully  done,  and  in  so  doing  has  conferred  no 
power  upon  the  county  attorney  to  institute  a  suit  of  the  present  char- 
acter. See  Bev.  Stats.,  title  12.  The  term  ^'duties"  as  used  in  the 
Constitution  eridently  also  comprehends  the  further  idea  of  power  or 
authority.  In  other  words,  in  the  instance  before  us  we  must  look  to 
legislative  act  for  the  powers  and  authority  of  the  couniy  attorney,  as 
well  as  for  a  definition  of  his  duties.  They  are  coextensive,  and  tbe 
county  attorney  has  no  authority  to  perform  an  act  in  respect  to  which 
no  duty  has  been  made  to  devolve  upon  him.  Indeed  the  statute  de- 
clares tiiat  ^^the  duties  and  powers  of  district  and  county  attorneys  shaD 
be  such  as  are  prescribed  in  this  title  (title  12)  and  in  the  Code  of 
Criminal  Procedure  of  this  State."  Rev.  Stats.,  art.  287.  Nor,  if  we 
measure  the  power  of  the  county  attorney  by  the  first  clause  of  the 
Constitution  above  quoted,  regardless  of  its  connected  paragraph,  as 
insisted  upon,  will  it  necessarily  follow  that  coxmty  attorneys  have  tbe 
authority  to  institute  a  suit  of  this  kind.  It  is  not  unreasonable  to 
distinguish  between  the  authority  given  to  "represent  the  State  in  all 
cases  in  the  district  and  inferior  courts  in  their  respective  counties'^ 
that  may  be  properly  pending,  and  the  power  here  asserted  to  inaugu- 
rate and  institute  certain  important  litigation.     We  see  that  the  dis- 
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cretion  and  power  involved  in  the  institution  of  suits  to  forfeit  char- 
ters of  corporations  has  been  committed  to  others  than  county  or  dis- 
trict attorneys.  State  v.  Railway,  55  Texas,  76.  So  also  as  to  suits 
to  enforce  penalties  incurred  under  the  railroad  commission  law  of  Texas 
(Moore  v.  Bell,  66  Southwestern  Eeporter,  45) ;  while  the  power  to  in- 
stitute as  well  as  to  maintain  suits  has  been  expressly  provided  in  cases 
such  as  were  involved  in  the  consideration  of  State  v.  Moore,  supra. 
Rev.  Stats.,  art.  1 300.  Article  7  of  the  Constitution  dedicated  a  vast 
body  of  unappropriated  public  la^d,  and  thus  provided  a  munificent 
fund  devoted  to  the  specific  purposes  of  public  education.  This  fund, 
so  justly  the  subject  of  State  pride  and  concern,  has  frequently  been 
designated,  as  per  force  of  the  Constitution  it  must  be,  a  trust  fund.  The 
Constitution  provides  that  the  lands  so  dedicated  ''shall  be  sold  under 
such  regulations,  at  such  times,  and  on  such  terms  as  may  be  prescribed 
by  law."  Sec.  4,  art.  7.  Pursuant  to  this  power  the  law-making  body 
has  enacted  a  complete  system  manifestly  designed  to  effect  the  pur- 
poses of  the  constitutional  dedication.  The  discretionary  acts  and  pow- 
ers involved  in  the  care  and  disposition  of  the  great  domain  so  dedi- 
cated, and  in  the  investment  and  distribution  of  the  proceeds  thereof, 
has  undoubtedly  been  vested  in  heads  of  departments — ^members  of  the 
executive  branch  of  our  State  government  under  the  Constitution — 
whose  duties  are  correlated,  and  the  Legislature  may  well  have  foreseen 
that  power  conferred  upon  so  large  and  so  widely  distributed  a  body  of 
officers  as  county  and  district  attorneys  to  institute  suits  to  forfeit  sales 
of  school  lands  would  be  productive  of  confusion,  uncertainty,  and  xm- 
due  disturbance  of  titles.  But  whatever  the  cause,  we  think  the  Legis- 
lature has  clearly  evinced  its  purpose  to  not  so  place  it,  but  on  the  con- 
trary has  conferred  the  power  asserted  by  the  county  attorney  in  this 
suit  upon  that  department  of  the  Stete  government  so  generally  charged 
with  the  administration  of  our  land  laws. 

These  conclusions  dispose  of  the  main  contention  on  this  appeal 
Appellant  Eambell  has  no  title  and  no  standing  in  this  case  unless  the 
title  of  appellant  Dimcan  be  void,  for  the  basis  of  his  title  is  subsequent 
to  that  of  Dimcan  and  of  Duncan's  vendor.  It  is  undisputed  in  the 
record  that  McHaley's  purchase  was  regular,  and  that  at  the  time  of 
his  application  to  purchase,  November  11,  1897,  and  until  his  sale  to 
Duncan,  October  27,  1898,  he  was  an  actual  settler  on  the  land  in  con- 
troversy. So  that  the  award  to  McHaley  had  the  effect  of  taking  the 
land  off  the  market  and  it  was  not  longer  subject  to  sale  until  by  proper 
proceedings  in  behalf  of  the  State  the  sale  to  McHaley  was  forfeited 
because  of  abandonment  on  his  part  or  on  the  part  of  his  vendee.  See 
O'Keefe  v.  McPherson,  2  Texas  Court  Reporter,  97,  where  this  precise 
question  was  decided  by  us. 

If  we  are  correct  in  the  foregoing  views  appellant  Kimbell  must  fail 
in  his  suit,  he  being  required  as  plaintiff  to  recover,  if  at  all,  upon  the 
strength  of  his  own  title.  Other  questions  therefore  presented  by  as- 
signments of  error  become  immaterial  and  need  not  be  discussed. 
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We  conclude  that  as  to  appellant  Kimbell  the  judgment  should  be 
affirmed  with  all  costs  of  this  court  and  of  the  court  below  taxed  against 
him,  but  that  the  judgment  in  favor  of  the  State  should  be  reversed,  and 
the  suit  in  its  behalf  upon  the  intervention  of  the  county  attorney  be 
dismissed  without  prejudice  to  the  State's  right,  if  any,  to  institute 
such  suit  or  suits  as  may  be  deemed  advisable  on  the  part  of  the  prop- 
erly empowered  officers. 

Affirmed  in  part;  reversed  and  remanded  in  fari. 

Hunter^  Associate  Justice,  did  not  sit  in  this  case. 


Jakes  B.  Posey,  Trustee,  v.  S.  A.  McMamib. 

Decided  March  15,  1902. 

L—Bankniptcy— Action  by  Tmstee— Preference— Burden  of  Proof. 

A  trustee  in  bankruptcy  suing  to  set  aside  a  transfer  of  property  made 
by  the  bankrupt  within  four  months  prior  to  the  filing  of  the  bonkrupVB  petitioD 
has  the  burden  of  showing  that  at  the  time  of  the  transfer  the  bsnknipt's 
property  was  insufRcient.  at  a  fair  valuation,  to  pay  his  debts,  and  tbst  m 
transfer  would  allow  a  creditor  to  obtain  a  greater  percentage  of  his  debts  tluB 
other  creditors.    Bankrupt  Act  of  1898,  sec.  So,  pars.  A  and  B. 

8. — Same — ^Insolyency  Defined. 

Where  the  bankrupt's  property  at  the  time  of  such  transfer  eqiuiled  or 
exceeded  in  value  the  amount  of  his  debt,  he  was  not  insolvent  within  tk 
meaning  of  the  statute,  even  though  he  may  not  have  been  able  to  meet  bn 
debts  then  falling  due  by  payment  of  them  in  money. 

8.— Same— Mortgaged  Property  Setimated,  When. 

In  determining  whether  the  bankrupt  was  insolvent,  the  estimate  of  bis 
property  should  include  property  covered  by  a  mortgage  not  shown  to  have  bca 
made  to  delay  or  defraud  creditors.    Bankrupt  Act,  sec.  1,  subdlv.  15. 

4.— Same— Transfer  Held  Not  Fraudulent 

A  transfer  by  a  debtor  of  property  at  a  fair  valuation  made  to  a  creditor 
who  was  amply  secured  by  a  first  mortgage  on  other  property,  and  who  rekuei 
such  other  property,  was  not  a  preference,  since  it  could  not  have  enabled  tk 
creditor  to  obtain  a  greater  percentage  of  his  debt. 

Appeal  from  Floyd.     Tried  below  before  Hon.  S.  L  Newton. 

B.  E,  Oreen,  for  appellant. 

B.  J.  Miller  and  Jas,  R.  Robinson,  for  appellee. 

CONNER,  Chief  Justice. — ^The  appellants  statement  of  the  m- 
ture  and  result  of  this  suit  is  accepted  by  appellee,  and  adopted  by  « 
as  correct.  It  is  'as  follows :  "This  is  a  suit  in  the  District  Coiirt  d 
Floyd  County,  by  James  B.  Posey,  trustee  in  bankruptcy  of  the  estite 
of  W.  P.  Yonng,  bankrupt,  against  S.  A.  McManis,  to  recover  the  Talfle 
of  certain  property  transferred  by  said  Young,  while  insolvent,  to  oM 
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McManis,  who  had  received  the  same  from  Toung  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy  against  Young. 

^^The  plaintiff  alleges  in  substance:  That  W.  P.  Toung,  in  March, 
1899,  was  a  merchant  at  Floydada,  in  Floyd  County,  Texas;  that  on 
said  date,  and  for  a  long  time  prior  thereto,  he  was  insolvent,  and  among 
other  indebtedness  was  indebted  to  S.  A.  McManis,  the  defendant,  in 
the  sum  of  $960;  that  on  the  27th  day  of  March,  1899,  Young  gave  a 
preference  to  defendant  by  transferring  to  him  the  merchandise,  notes, 
and  accoimts  of  the  said  Yoimg,  of  the  alleged  value  of  $1500;  that 
said  merchandise,  notes,  and  accounts  was  all  the  property  of  that  class 
owned  by  Young;  that  said  transfer  of  the  property  by  Yoimg  to  de- 
fendant was  made  with  the  intent  to  prefer  defendant  over  other  cred- 
itors of  Young,  and  that  defendant  at  the  time  of  taking  and  receiving 
said  transfer  of  property,  had  reasonable  cause  to  believe  said  Yoimg  to 
be  insolvent,  and  that  such  transfer  was  made  by  Yoimg  with  intent 
to  prefer  defendant  over  other  creditors  of  Young,  and  that  said  trans- 
fer was  received  by  defendant  with  the  intent  and  purpose  to  carry  out 
the  said  preference,  so  intended  by  Young;  that  said  transfer  was  made 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy,  and 
that  defendant  had  converted  said  property  into  money  for  the  use  of 
plaintiff,  to  be  used  in  the  payment  of  debts  of  the  bankrupt's  estate, 
and  that  defendant  had  paid  no  part  of  it  to  plaintiff.  Defendant 
plead  the  general  denial.  A  trial  was  had  before  a  jury  on  September 
4th,  and  a  verdict  rendered  against  plaintiff  and  judgment  was  ren- 
dered accordingly.'* 

The  testimony  in  the  record  is  short  and  the  material  facts  proven 
upon  the  trial  are  substantially  as  follows:      That  on  May  19,  1899, 
•certain  creditors  of  W.  P.  Young  filed   in   the   District  Court  of  the 
United  States  for  the  Western  District  of  Texas  a  petition  praying  that 
«aid  Young  be  adjudged  a  bankrupt,  under  the  act  of  Congress  estab- 
lishing a  imiform  system  of  bankruptcy;  that  proceedings  were  duly 
had  upon  said  petition,  and  W.  P.  Yoimg  was,  on  July  20,  1899,  ad- 
judged a  bankrupt ;  that  on  August  15,  1899,  James  B.  Posey,  the  plain- 
tiff, was  duly  appointed   trustee   in   bankruptcy  of  the  estate  of  said 
Young,  bankrupt,  filed  his  bond  and  qualified  as  such  trustee,  and  is  the 
qualified  and  acting  trustee  of  said  estate.     Plaintiff  proved  by  the  de- 
fendant that  he  was  well  acquainted  with  W.  P.  Young  during  the  time 
he  was  in  the  mercantile  business  at  the  town  of  Floydada,  in  Floyd 
County,  and  was  acquainted  with  Young's  business  affairs,  his  business 
qualifications,  what  he  owned  and  what  he  owed  and  who  he  owed,  and 
the  approximate  aggregate  amount  of  his  indebtedness ;  that  he  rendered 
Young  small  favors  in  receiving  and  marking  the  goods;  that  he  read 
«ome  of  Young's  correspondence  and  saw  his  invoices  and  statements; 
that  Yoimg  had  confidence  in  defendant;  that  in  the  month  of  March, 
1899,  Young  offered  to  sell  out  to  defendant  his  entire  stock  of  mer- 
chandise, storehouse,  and  lot.     On   the   morning   of  March  27,  1899, 
Young  went  to  defendant's  house  in  Floydada  and  wanted  to  sell  out 
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to  defendant,  and  said  he  (Young)  could  not  pay  his  debts  in  the  busi- 
ness he  was  following.  Defendant  asked  Young,  ^^If  I  buy  you  out 
what  are  you  going  to  do  with  your  creditors?"  Young  replied  that  he 
would  pay  them  just  as  soon  as  he  could.  The  names  of  Young's  cred- 
itors were  called  over  and  the  amount  due  them,  and  defendant  aggre- 
gated the  amount  to  be  about  $1000.  Yoimg  and  appellee  agreed  Qpon 
the  terms,  and  Young  sold  and  made  the  proper  transfers  of  his  entiie 
stock  of  merchandise,  books,  notes,  and  accounts,  storehouse  and  lot,  in 
consideration  of  $1150.  The  house  and  lot  was  worth  about  $125;  tiie 
merchandise  was  worth  about  $800.  There  was  no  invoice  taken  of 
the  merchandise.  Defendant  was  one  of  Young's  creditors.  He  oved 
defendant  $915,  by  note  secured  by  mortgage  executed  in  November, 
1898,  on  175  head  of  cattle  in  Floyd  Coimty.  The  trade  and  transfer 
papers  were  made  on  March  27,  1899,  and  in  a  few  days  appellee  Uxk 
possession  of  said  property  and  surrendered  to  Young  his  note,  and  re- 
leased the  mortgage  and  paid  Young  $236  in  money.  AppeUee  would 
not  have  completed  the  transaction  had  he  known  that  Young  would 
not  pay  his  debts.  At  the  time  of  the  trade  and  prior  thereto,  appellee 
knew  that  Young  was  indebted,  to  Smith,  Walker  &  Co.,  of  Ainarillo, 
Texas,  merchants,  and  to  secure  this  debt  Young  had  transferred,  by 
mortgage,  to  Smith,  Walker  &  Co.  the  same  cattle  on  which  appellee  held 
a  mortgage,  and  that  it  was  on  record  in  Floyd  Coimty,  and  that  it  vas 
dated  March  17,  1899,  and  that  Yotmg  was  indebted  to  other  creditors 
in  the  sum  of  about  $1000.  The  merchandise  was  aU  the  property  of 
that  class  owned  by  Young,  and  the  cattle  so  mortgaged,  which  were 
of  the  value  of  $20  per  head,  was  all  the  property  of  that  class  so  owned 
The  amount  of  the  Smith,  Walker  &  Co.'s  debt  and  mortgage  is  not 
shown  in  the  record.  At  the  time  of  the  trade  in  question  Yoong 
owned,  besides  the  property  above  mentioned,  horses  of  the  value  of 
$100,  and  a  school  land  claim  of  the  value  of  $750.  Appellee  also  tes- 
tified that  Young  was  solvent  at  the  time  of  the  trade. 

The  sole  ground  of  appellant's  attack  upon  the  transfer  from  Yotzd^ 
to  appellee,  dated  March  27,  1899,  is  that  Young  was  insolvent  at  the 
time  and  intended  thereby  to  prefer  appellee  over  other  creditors  of 
Yoimg,  all  of  which  appellee  loiew  or  had  reasonable  cause  to  knov, 
and  so  knowing  received  the  transfer  with  intent  and  purpose  of  earn- 
ing out  the  intended  preference.  We  need  not  therefore  consider  the  ri^t 
conferred  upon  trustees  in  bankruptcy  to  set  aside  the  transfer  and  re- 
cover the  property  or  its  value  under  paragraph  E  of  section  67,  or  ptr- 
agraph  4  of  section  70  of  the  bankrupt  act,  on  the  ground  that  such 
transfer  to  appellee  was  made  with  the  intent  and  purpose  of  hinde^ 
ing,  delaying,  and  defrauding  one  or  more  of  Young's  creditors.  The 
right  here  invoked  is  predicated  upon  paragraph  B  of  section  60  of  tk 
bankrupt  act.  This  paragraph  is  as  follows:  ''If  a  bankrupt  shaH 
have  given  a  preference  within  four  months  before  the  filing  of  a  peti- 
tion, or  after  the  filing  of  the  petition  and  before  the  adjudication,  and 
the  person  receiving  it,  or  to  be  benefited  thereby^  or  his  agent  acting 
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therein,  ehall  have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  its  value  from  such  persons/' 

Paragraph  A  of  the  same  section  gives  the  following  definition  of  a 
"preference,'^  which  it  is  important  to  consider:  "A  person  shall  be 
deemed  to  have  given  a  preference  if,  being  insolvent,  he  has  procured 
or  suffered  a  judgment  to  be  entered  against  himself  in  favor  of  any 
person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of 
his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class/' 

This  in  turn  involves  the  necessity  of  determining  precisely  what  is 
meant  by  the  term  ^'insolvenf '  as  used  in  the  bankrupt  law.  Subdi- 
vsion  15,  section  1,  of  the  bankrupt  act  provides:  "A  person  shall  be 
deemed  insolvent  within  the  provisions  of  this  act  whenever  the  aggre- 
gate of  his  property,  exclusive  of  any  property  which  he  may  have  con- 
veyed, transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,. or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  deemed  sufficient  in  amount  to  pay  his 
debts." 

It  wiD  thus  be  seen  that  to  reverse  the  verdict  of  the  jury  and  judg- 
ment of  the  court  from  which  this  appeal  has  been  prosecuted,  the  bur- 
den rests  upon  appellant  to  show  (1)  that  at  the  time  of  the  transfer 
to  appellee  the  aggregate  amount  of  Young's  properly,  exclusive  of 
property  which  he  may  have  conveyed,  transferred,  concealed,  etc.,  with 
intent  to  defraud,  hinder,  or  delay  his  creditors,  at  a  fair  valuation,  was 
insufficient  to  pay  his  debts;  (2)  that  the  enforcement  of  the  transfer 
to  appellee  will  enable  some  one  or  more  of  Young's  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of  sudi  creditors  of  the 
same  class;  and  (3)  that  appellee  at  the  time  of  the  transfer  had  reason- 
able cause  to  believe  that  it  was  Young's  intent  thereby  to  give  such  a 
preference.  We  do  not  think  such  burden  has  been  discharged.  If 
Young  was  insolvent,  and  if  in  making  the  transfer  a  preference  was  at- 
tempted, appellee  perhaps  had  reasonable  notice  thereof.  But  appel- 
lee's testimony  was  that  Young  was  solvent;  that  the  total  value  of 
Yoimg's  property  at  that  time  was  $5375 ;  tiiat  Young's  indebtedness 
to  the-  appellee  was  $915 ;  to  other  persons  than  Smith,  Walker  &  Co. 
$1000;  and' the  record  entirdy  fails  to  show  the  amount  of  the  Smith, 
Walker  &  Co.  debt.  So  that  construing  the  record  most  strongly  against 
the  party  upon  whom  the  burden  rests,  we  have  Young's  total  indebted- 
ness $1950,  with  assets  of  $5375.  This  estimate  includes  the  value  of 
the  cattle.  It  is  insisted  that  the  value  of  the  cattle  shall  be  excluded 
in  determining  Young's  condition,  because  they  had  theretofore  been 
mortgaged  to  Smith,  Walker  &  Co.  While  the  term  transfer  is  suffi- 
ciently comprehensive;  within  the  meaning  of  the  bankrupt  law,  to 
include  a  mortgage,  yet  it  is  only  such  transfers  as  have  been  made 
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'Vith  intent  to  defraud,  hinder,  or  delay''  creditors  that  require  the 
property  so  transferred  to  be  excluded  in  determining  the  amount  of 
the  bankrupt's  estate,  or  in  determining  whether  the  property  of  tk 
bankrupt  be  sufficient  in  amount  to  pay  his  debts.  This  issue  wa8,  in 
effect,  submitted  to  the  jury,  who  found  against  appellant,  although  ve 
have  been  imable  to  find  in  the  record  any  evidence  whatever  that  the 
mortgage  to  Smith,  Walker  &  Go.  was  made  with  the  inhibited  puipoae. 
So  that  we  think  it  must  be  held  that  Young  was  solvent  at  the  time  of 
his  transfer  to  appellee  within  the  meaning  of  the  present  act.  In  this 
respect  the  definition  of  insolvency  is  said  to  be  different  from  Ihat  of 
the  bankrupt  act  of  1867. 

Mr.  Collier  in  his  work  on  Bankruptcy,  third  edition,  page  4,  aajs: 
''The  judicial  definition  of  the  word  'insolvency'  as  established  by  the 
decisions  under  the  former  act  was,  'an  inability  to  pay  debts  as  ther 
mature  and  become  due  and  payable  in  the  ordinary  course  of  business, 
as  persons  carrying  on  that  business  usually  do,  in  that  which  is  made, 
by  the  laws  of  the  United  States,  lawful  money  or  legal  tender  to  be 
used  in  the  payment  of  debts,  without  reference  to  the  amount  of  tiie 
debtor's  property  and  without  reference  to  the  possibility  or  even  cer- 
tainty, that  at  a  future  time,  on  the  settlement  and  winding  up  of  all 
his  affairs,  his  debts  will  be  paid  in  full  out  of  his  property.'  It  vas 
also  held  that  'the  amount  of  the  trader's  property  was  of  no  conse- 
quence, if  he  was  unable  to  pay  his  debts  in  lawful  money  as  they  ma- 
tured.' But  under  the  present  act  the  value  of  the  property  must  be 
considered.  If  at  a  fair  valuation  it  equals  the  debtor's  debts,  he  v 
not  insolvent.  This  provision  was  one  of  the  concessions  made  in  the 
passing  of  the  bill  to  those  who  first  opposed  it  on  the  ground  that  its 
provisions  would  make  a  debtor  liable  unnecessarily  to  have  his  property 
taken  ftom  him  because  of  a  mere  temporary  embarrassment,'' 

It  has  also  been  difficult  for  us  to  perceive  in  what  manner  the  en- 
forcement of  the  transfer  in  question  had  the  effect  of  enabling  appellee 
or  any  other  of  Young's  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  another;  which  must  appear  before  the  transfer  in  questitm 
could  be  abrogated  under  paragraph  A  of  section  60  of  the  bankrupt 
law  hereinbefore  quoted.  The  bona  fides  and  validity  of  the  mortgage 
and  debt  of  appellee  upon  Yoimg's  cattle  has  in  no  manner  been  ques- 
tioned, and  such  mortgage  was  not  therefore  subject  to  attack  by  the 
trustee.  The  value  of  the  cattle  was  largely  in  excess  of  appellee^s 
debt;  so  that  he  was  subject  to  no  hazard  of  loss.  Neither  does  it  ap- 
pear that  Smith,  Walker  &  Co.  obtained  any  advantage  by  reason  of  the 
fact  that  appellee's  mortgage,  which  was  a  first  one,  was  released.  For 
aught  that  appears  in  the  record  the  value  of  the  cattle  mortgaged  iras 
largely  in  excess  of  both  debts  and  all  costs  and  charges  of  fuU  col- 
lection thereof.  The  very  fact  that  imder  such  circumstances  appellee 
consented  to  become  the  beneficiary  in  a  transfer  in  payment  of  hie 
debt  is  corroborative  of  his  good  faith,  and  of  his  testimony  to  tiie  effect 
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that  he  considered  Young  solvent  at  the  time;  otherwise  we  must  as- 
sume that  he  deliberately  released  a  certainty  in  the  collection  of  his 
debt  and  engaged  in  an  act  denounced  by  the  bankrupt  law. 

These  conclusions  dispose  of  the  principal  assignments  of  error  pre- 
sented. The  assignment  of  error  directed  to  a  charge  given  by  the 
court  in  response  to  questions  asked  by  the  jury  we  think  is  practically 
disposed  of  in  what  we  have  said,  and  finding  no  error  therein,  the 
judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


L.  G.  Barefoot  v.  Western  Union  Telegraph  Company. 

Decided  March  22,  1902. 

Telegraph  CompanT— Delivery  of  Message  Sent  in  Care  of  Another. 

Where  a  message  addressed  to  F.  in  care  of  a  business  firm  was  accepted 
for  transmission  by  the  telegraph  company  upon  information  to  its  agent  by 
the  sender  that  if  F.  was  awav  the  firm  would  forward  the  message  to  him, 
and  F.  was  in  fact  away,  and  the  business  ofiice  of  the  firm  was  closed  at  that 
time,  it  beins  Sunday,  and  the  messenger,  without  further  effort  to  find  the 
members  of  the  firm,  who  were  well  known,  delivered  the  message  to  the  cleric 
of  the  hotel  where  F.  stopped  while  in  town,  and  who  had  authority  to  forward 
mail  and  telegrams  addressed  to  him,  and  the  message  was  never  delivered  to 
F.,  and  the  sender  sued  for  failure  to  deliver,  it  was  error  for  the  court  to 
instruct  a  verdict  for  the  defendant,  although  if  F.  had  brought  the  suit  such 
charge  might  have  .been  warranted. 

Appeal  from  Cooke.    Tried  below  before  Hon.  D.  E.  Barrett 

Poiier  dc  Potter,  for  appellant 

Wilhins  dc  Vinson  and  N.  £.  Lindsley,  for  appellee. 

CONNER,  Chief  Justice. — ^This  suit  was  instituted  by  appellant,  L. 
G.  Barefoot,  in  the  District  Court  of  Cooke  County,  against  the  appellee 
for  damages  in  the  sum  of  $1250,  alleged  to  have  been  sustained  by 
plaintiff  on  account  of  the  negligence  of  the  appellee  company  in  failing 
to  deliver  the  following  telegram:  "Chickasha,  I.  T.,  Jan.  13, 1901. — ^To 
D.  R.  Fant,  Care  D.  Sullivan  &  Co.,  San  Antonio,  Texas :  Meet  me  at 
Fort  Worth  Monday.  WiU  close  deal  for  steers.  Answer.  L.  O.  Bare- 
foot" 

D.  R.  Fant  resided  in  San  Antonio,  but  had  cattle  situated  in  the 
Indian  Territory  near  Chickasha,  where  Barefoot  resided.  Prior  to  the 
13th  day  of  January  Fant  had  authorized  Barefoot  to  sell  said  cattle, 
agreeing  to  give  him  as  compensation  therefor  50  cents  for  each  one  sold, 
und  pursuant  thereto  Barefoot  had  contracted  with  one  Russell,  a  re- 
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sponsible  buyer,  for  the  sale  of  2500  head  of  the  cattle,  and  Barefoot 
thereupon  wired  Fant  as  indicated  above  for  the  purpose  of  concluding 
the  sale.  The  telegram  as  above  set  out  was  received  by  appellee's  re- 
ceiving agent  in  San  Antonio  about  noon  of  the  same  day,  and  the  car- 
rier to  whom  it  had  been  delivered  for  that  purpose  took  it  to  the  busi- 
ness office  of  D.  Sullivan  &  Co.,  in  whose  care  the  telegram  had  been 
sent,  then  doing  business  in  San  Antonio,  but  found  the  doors  closed,  it 
being  Sunday.  The  carrier  thereupon  took  it  to  the  hotel  at  which  Fant 
made  his  home  while  in  the  city,  but  found  that  he  had  departed  on  a 
temporary  visit  to  points  in  Mexico.  The  clerk  of  the  hotel,  however, 
directed  that  it  be  forwarded  to  an  address  he  gave  in  Mexico,  the  clerk 
receiving  the  telegram  for  the  purpose  of  indorsing  such  address  on  the 
envelope  and  of  procuring  the  telegram  to  be  so  forwarded.  The  tele- 
gram was  by  the  carrier  returned  to  the  office  of  appellee  and  forwarded 
as  the  clerk  had  directed,  but  it  seems  that  it  had  been  improjjerly  di- 
rected, at  least  it  never  reached  Fant,  of  which  fact  the  office  in  San 
Antonio  was  soon  thereafter  informed. 

Appellee  made  no  further  effort  to  deliver,  and  the  telegram  was  never 
in  fact  delivered  to  either  Fant  or  -to  D.  Sullivan  &  Co.  until  some  time 
in  March,  thereafter,  when  too  late  to  complete  the  sale  contracted  by 
Barefoot.  On  leaving  San  Antonio  for  Mexico  Fant  had  authorized  said 
clerk  of  the  hotel  to  receive  and  to  forward  to  him  at  an  address  given 
all  letters  and  telegrams  that  might  come  to  Fant's  address  during  hk 
absence.  The  two  members  of  the  banking  firm  of  D.  Sullivan  &  Co. 
had  long  lived  in  San  Antonio  and  were  well  known,  and  there  was  evi- 
dence tending  to  show  that  they  knew  Fant's  address  in  Mexico  and 
would  have  forwarded  the  telegram  thereto  had  it  been  delivered  tt> 
them  as  directed,  or  that  had  delivery  thereby  not  been  perfected,  they 
would  have  retained  the  telegram  and  within  sufficient  time  have  de- 
livered it  to  Fant  upon  his  return.  Had  Fant  received  the  tel^ram 
while  in  Mexico,  or  upon  his  return  therefrom,  he  would  at  once  have 
acted  in  accordance  with  its  direction  and  proceeded  to  Fort  Worth,  and 
he  and  Russell  would  have  closed  the  trade  upon  the  terms  agreed  upon 
by  Barefoot. 

Upon  the  conclusion  of  the  evidence  the  court  directed  the  jury  to  re- 
turn a  verdict  for  the  defendant,  which  was  accordingly  done,  and  this 
appeal  has  been  prosecuted  from  the  judgment  entered  in  accordance 
therewith. 

We  think  the  court  erred  as  assigned  in  giving  the  peremptory  instruc- 
tion. Counsel  for  appellee  insists  with  considerable  force  that  the  real 
contract  entered  into  on  the  part  of  the  appellee  was  to  exercise  reason- 
able diligence  to  deliver  the  message  to  Fant,  and  that  this  duty  was 
discharged  by  delivery  to  the  clerk  of  the  hotel  in  San  Antonio,  the  fol- 
lowing authorities  being  cited  in  support  of  this  contention :  Tel^raph 
Co.  V.  Houghton,  17  S.  W.  Rep.,  846,  82  Texas,  561 ;  Telegraph  Ca  v. 
Jackson,  46  S.  W.  Rep.,  279;  Telegraph  Co.  v.  Young,  77  Texas,  24o: 
Telegraph  Co.  v.  Wofford,  60  S.  W.  Rep.,  546 ;  Joyce  on  Electric  Law, 
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p.  781 ;  Telegraph  Co.  v.  Mitchell,  44  S.  W.  Rep.,  274,  and  1075.  These 
authorities  probably  support  the  proposition  advanced  where  the  suit  is 
by  or  in  behalf  of  the  addressee  in  the  message.  In  this  case,  if  Fant 
had  sued  alleging  negligence  in  delivery,  he  would  doubtless  be  concluded 
by  the  fact  that  the  telegram  had  been  delivered  to  the  clerk  of  the  hotel 
who  had  been  specially  authorized  by  Fant  to  receive  it.  In  such  case, 
as  to  him  appellee's  duty  of  diligence  in  delivery  would,  under  the  cir- 
cumstances, seem  to  have  been  entirely  discharged.  But  here  the  sender 
sues,  and  he  testified:  ^^At  the  time  I  delivered  this  message  to  the 
operator  at  Chickasha  I  told  him  that  I  had  sold  Fanfs  cattle;  that  I  had 
$1250  in  the  deal,  and  that  I  wanted  him  to  rush  the  message  through. 
I  told  him  that  Fant  had  told  me  that  as  he  was  away  so  much,  to  always 
send  the  messages  in  care  of  D.  Sullivan  &  Co.,  as  they  always  knew 
where  he  was,  and  would  forward  the  messages  to  him." 

We  think,  therefore,  that  the  contract  between  the  appellee  company 
and  Barefoot  was  to  exercise  reasonable  diligence  to  deliver  the  tele- 
gram to  Fant,  if  in  San  Antonio,  and  in  case  of  his  absence,  then  to 
exercise  like  diligence  to  deliver  it  to  D.  Sullivan  &  Co.  There  was  un- 
doubtedly evidence  tending  to  show  that  notwithstanding  the  failure  to 
find  the  oflSce  of  D.  Sullivan  &  Co.  open  on  Sunday,  members  of  that 
firm  could  easily  have  been  found,  or  if  not  found  upon  that  day,  that 
they  could  have  been  readily  found  the  succeeding  day,  and  that  had 
the  telegram  been  so  delivered  to  D.  Sullivan  &  Co.,  Fant  would  probably 
have  received  it  in  time  to  eflfect  the  object  of  its  transmission.  The 
evidence  as  a  whole  tends  to  show  that  at  the  time  of  the  delivery  of  the 
telegram  to  appellee's  agent  in  Chickasha  it  was  in  the  contemplation  of 
the  parties  to  the  contract  that  Fant  might  be  absent  from  the  place  of 
destination,  and  a  further  transmission  of  the  telegram  thereby  become 
necessary.  Barefoot,  the  sender,  undoubtedly  had  the  right  to  provide 
against  this  contingency,  and  to  select  the  agent  or  agents  whom  he 
could  best  trust  as  the  medium  through  which  its  further  transmission 
might  be  secured.  This  he  did  with  appellee's  concurrence,  and  we 
think  appellee's  agents  in  San  Antonio,  in  assuming  to  decide  for  them- 
selves that  the  clerk  of  the  hotel  was  the  more  available  or  certain  me- 
dium, did  so  at  their  peril.  Fant  himself,  in  so  far  as  it  affected  appel- 
lant's rights,  had  no  authority  to  direct  the  delivery  of  the  message  in 
the  contingency  contemplated  to  a  person  other  than  those  designated 
by  appellant.  The  case  might  be  different  did  the  evidence  show  that 
the  clerk  had  been  authorized  to  receive  and  act  upon  telegrams  of  the 
character  in  question,  but  it  appears  that  his  authority  extended  merely 
to  the  receipt  of  telegrams  and  letters  directed  to  Fant  for  the  purpose 
of  having  the  same  forwarded. 

In  the  case  of  Telegraph  Co.  v.  Dryburg,  35  Pennsylvania  State,  298, 
78  American  Decisions,  338,  one  Robert  Le  Roy  sent  to  Dryburg,  in 
Philadelphia,  the  following  telegram:  "Send  me,  for  Wednesday  even- 
ing, two  hand  bouquets,  very  handsome,  one  of  five  and  one  of  ten  dol- 
lars."   In  the  message  as  received  in  Philadelphia  the  words  "two  hand" 
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bouquets  had  been  cHanged  so  as  to  read  "two  hundred"  bouquets.  In 
the  opinion  holding  the  telegraph  company  liable  for  the  damage  occa- 
sioned by  the  unauthorized  change  in  the  telegram  which  had  been  made 
by  the  sending  agent  of  the  company,  the  Supreme  Court  of  Pennsylva- 
nia, speaking  through  Justice  Woodward,  say :  "The  telegraph  company 
did  not  send  Le  Bo/s  message  as  he  wrote  it.  If  written  as  the  com- 
pany's agent  read  it,  the  word  hand  was  written  hund;  and  if  the  com- 
pany had  sent  the  word  hund  to  Dryburg,  they  would  have  been  in  no 
fault.  Their  agent,  however,  assumed  that  hundred  was  meant,  and  ac- 
cordingly added  the  three  letters,  red,  which  did  all  the  mischief.  We 
do  not  understand  that  there  was  any  dot  after  the  letters  hund,  to  indi- 
cate a  contraction;  so  that  the  agenfs  inference  that  hundred  was  the 
word  meant  was  entirely  gratuitous.'^ 

In  the  case  of  Telegraph  Co.  v.  Thompson,  30  Southwestern  Reporter, 
250,  a  telegram  from  Dallas  to  "Jane  Thompson,  care  of  Mr.  Blanton, 
Meridian,  Texas,"  was  delivered  by  the  receiving  agent  of  the  company 
at  Meridian  to  a  bus  driver  for  delivery  to  Mr.  Blanton,  Jane  Thomp- 
son not  being  within  free  delivery  limits.  There  was  evidence  tending 
to  show  that  Blanton  had  authorized  the  bus  driver  and  others  to  re- 
ceive telegrams  of  the  character  there  in  question  for  the  purpose  of 
delivery  to  him.  This  court  there  held,  in  effect,  that  the  duty  of  the 
telegraph  company  had  not  been  discharged,  and  in  discussing  the  con- 
tract of  transmission  we  say:  'blanton  was  in  no  sense  a  party  to  it, 
or  interested  in  it;  hence  he  had  no  power  to  waive  the  personal  delivery 
which  it  imposed  on  appellee  in  behalf  of  appellant.  The  undertaking 
was  not  to  deliver  the  message  to  Blanton,  or  some  person  appointed  by 
him  to  receive  it,  but  to  Blanton  himself  or  appellant,  and  to  no  one 
else."  Upon  another  appeal  in  the  same  case  the  conclusion  so  an- 
nounced was  adhered  to  by  us  in  an  oral  opinion,  and  the  judgment  was 
affirmed,  the  Supreme  Court  refusing  writ  of  error  May  16,  1901. 

In  the  recent  case  of  Telegraph  Co.  v.  Turner,  60  Southwestern  Re- 
porter, 432,  decided  by  our  Supreme  Court  upon  certified  question,  it  was 
held  to  constitute  negligence  for  the  company  to  imderbdce  to  send  a 
message  to  a  point  beyond  its  line  as  it  had  contracted  to  do,  over  a  tele- 
phone line  other  than  as  directed  by  the  sender.  The  court  say: 
"Turner,  the  sender  of  the  message,  had  the  right  to  direct  that  it  be 
sent  by  way  of  Naples ;  and  the  attempt  to  send  it  by  Atlanta  was  not  a 
discharge  of  the  duty  which  the  company  owed  him.  The  company  was 
engaged  in  the  operation  of  a  line  and  the  transmission  of  messages  to 
Naples,  and  was  charged  by  law  with  the  duty  of  sending  messages  to 
that  point  for  all  persons  upon  payment  of  the  proper  charges.  This 
obligation  gave  to  Turner  the  right  to  demand  that  his  message  be  sent 
to  that  point,  and  delivered  to  the  agents  of  the  company  operating  tiie 
telephone  line  from  there  to  Linden.  The  defendant  also  held  itself  out 
as  willing  to  undertake  the  duty,  in  addition  to  that  just  defined,  of  for- 
warding messages  over  connecting  lines,  acting  as  the  agent  of  the  sender. 
In  employing  it  to  perform  the  latter  service,  the  sender  undoubtedlv 
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had  the  right  to  instruct  it^  as  any  other  agent^  to  send  the  message  over 
a  particular  connecting  line  with  which  it  was  doing  business.^^ 

We  thinks  therefore^  as  stated  in  the  beginning  of  this  opinion^  that 
the  court  erred  in  giving  the  peremptory  instruction  of  which  complaint 
is  made,  and  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


Texas  Brewing  Company  v.  J.  G.  Mallette,  Trustee,  bt  al. 

Decided  March  1,  1902. 

1.— Fraudulent  Conveyance— Creditors— Unrecoxded  Mortgage— Bankniptcy. 

Where  a  merchant  executed  a  mortgage  on  part  of  hia  buslnefts  property 
under  an  agreement  that  it  should  not  be  placed  on  record,  so  that  he  might 
continue  to  obtain  credit  from  others,  and  the  mortgage  was  withheld  from 
record,  the  merchant  obtaining  credit  meanwhile  from  parties  who  were  igno* 
rant  of  it,  until  he  failed  and  went  into  bankruptcy,  the  lien  of  the  mortgage 
could  not  be  enforced  against  the  trustee  in  bankruptcy. 

2.— Same— Bankrupt  Law— Four  Months  Clause— Trustee's  Powers. 

Since  the  bankrupt  law,  by  section  70a,  vests  the  bankrupt's  title  in  the 
trustee  as  of  the  date  he  was  adjudged  a  bankrupt  to  ''property  transferred  by 
him  in  fraud  of  his  creditors,"  and  the  definition  of  "transfer"  given  in  section  I, 
subdivision  26,  expressly  includes  a  mortgage,  the  trustee  has  the  same  power 
as  an  attaching  creditor  to  disregard  a  fraudulent  mortgage,  and  this  extends 
to  mortgages  made  more  than  four  months  before  bankruptcy  the  existence  of 
which  has  been  fraudulently  concealed  from  creditors. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  M.  E.  Smith. 

C.  Von  Carlowitz,  for  appellant. 

John  W.  Wray  and  Morgan  Bryan,  for  appellees. 

STEPHENS,  Associate  Justice. — The  facts  of  this  case  are  thus 
correctly  stated  in  appellant's  brief :  ''September  7,  1900,  W.  H.  Ward 
executed  and  delivered  to  the  Texas  Brewing  Company  a  chattel  deed 
of  trust,  covering  his  saloon  and  restaurant  fixtures,  for  the  purpose 
of  securing  the  Texas  brewing  Company  in  the  payment  of  notes,  dated 
February  13,  1900,  aggregating  $750;  also  notes  dated  September  7, 
1900,  being  for  $166.75.  The  notes  aggregating  $750  and  $500,  re- 
spectively, were  executed  for  money  loaned  by  appellant  to  W.  H.  Ward; 
the  note  for  $165.75,  however,  in  settlement  of  an  open  account.  On 
February  25,  1901,  W.  H.  Ward  executed  and  delivered  a  chattel  deed 
of  trust  to  C.  T.  Prewitt  as  trustee  for  all  his  creditors,  conveying  there- 
in his  saloon  and  restaurant  fixtures,  heretofore  incumbered  to  secure 
appellant,  and  his  stock  of  goods.    This  deed  of  trust  was  filed  for  reg- 
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istration  in  the  county  clerk's  office  on  February  25,  1901.  Subse- 
quent to  the  filing  thereof,  but  on  the  same  day,  to  wit,  February  25, 
1901,  appellant  caused  the  chattel  deed  of  trust  executed  in  its  favor  to 
be  filed  for  record. 

On  March  11,  1901,  W.  H.  Ward  was  adjudged  a  bankrupt  by  the 
United  States  District  Court  for  the  Northern  District  of  Texas,  upon 
petition  filed  by  some  of  said  Ward's  creditors,  filed  on  the  1st  day  of 
March,  1901,  and  J.  0.  Mallette  was  nominated  and  appointed  as  trus- 
tee for  the  estate  of  W.  H.  Ward,  a  bankrupt,  and  has  been  acting  as 
such,  and  is  now  acting  as  such. 

"That  said  J.  Q.  Mallette,  as  such  trustee,  sold  the  fixtures  embraced 
in  the  chattel  mortgage  given  to  appellant  prior  to  June  1,  1901,  free 
of  all  incumbrances,  for  $1626.85,  but  refused  to  turn  over  the  prooeeds 
of  such  sale  to  the  appellant.  Appellant  therefore  instituted  suit  in  the 
District  Court  of  Tarrant  County,  Seventeenth  Judicial  District,  on  the 
19th  day  of  August,  1901,  asking  in  its  petition  to  have  the  court  to 
ascertain  and  determine  the  amount  of  the  indebtedness  due  to  it  bj 
W.  H.  Ward,  and  that  its  lien  be  foreclosed  upon  the  funds  in  the  han<fe 
of  said  J.  O.  Mallette,  trustee,  and  against  the  said  J.  O.  Mallette, 
trustee.    ' 

"The  case  was  tried  upon  an  agreement  that  the  facts  alleged  in  plain- 
tiff^s  petition  and  defendant  Mallette's  answer  were  true.  The  court  in 
rendering  judgment  determined  the  indebtedness  of  W.  H.  Ward  to  ap- 
pellant at  $1855.62,  enforcible  in  bankruptcy  against  the  estate  of  W, 
H.  Ward,  but  denied  appellant  the  right  to  foreclose  its  lien  upon  the 
funds  in  the  hands  of  said  J.  O.  Mallette.  Conclusions  of  law  and  fact 
were  filed.  Appellant  excepted  to  the  judgment  so  far  as  it  denies  the 
right  to  foreclose  its  lien  against  J.  O.  Mallette,  gave  notice  of  app^ 
and  filed  its  bond  October  24,  1901.*' 

To  which  we  may  add  that  the  answer  mentioned  in  this  statement, 
after  alleging  that  W.  H.  Ward  was  indebted  in  the  sum  of  $20,000, 
and  insolvent  at  the  date  of  the  mortgage  to  appellant,  which  insolvenej 
was  unknown  to  the  majority  of  his  creditors,  and  that  each  of  his 
creditors  continued  to  do  business  with  him  from  the  date  of  the  mort- 
gage to  his  bankruptcy  in  the  usual  course,  selling  him  merchandise  on 
a  credit,  contained  the  following: 

"3a.  This  defendant  avers  that  they  sold  him  their  merchandise 
altogether  on  credit,  receiving  some  payments  along,  and  that  the  in- 
debtedness of  said  creditors  from  the  date  of  the  execution  of  the  said 
mortgage  up  to  the  time  of  the  act  of  bankruptcy  amount  to  the  sum 
of  $10,000 ;  that  they,  and  each  of  them,  sold  the  said  Ward  on  the  faith 
and  on  the  reliance  of  the  fact  that  all  of  his  property  was  clear  and 
unincumbered  and  subject  to  the  payment  of  his  debts,  and  without  any 
knowledge  soever  that  the  plaintiff  had  obtained  a  lien  on  the  proper^ 
described  in  its  mortgage  and  was  secretly  holding  it  in  its  possession 
without  registration;  that  said  creditors,  nor  either  of  them,  would  have 
sold  the  merchandise  they  did  sell,  or  any  merchandise  to  the  said  Ward 
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on  a  credit  had  they  been  cognizant  of  the  said  mortgage  and  the  at- 
tempted creation  of  a  lien  on  the  said  property. 

"4.  This  defendant  further  says  that  he,  as  the  trustee  of  the  cred- 
itors of  the  said  estate  and  as  their  representative,  and  at  their  request, 
avers  the  above  matters,  and  further,  that  the  said  instrument  was  exe- 
cuted by  the  said  Ward  upon  an  agreement  made  with  Zane  Cetti,  the 
president  of  the  plaintiff  corporation,  that  the  instrument  should  not 
go  of  record,  that  it  should  be  kept  in  the  possession  of  the  plaintiff  as 
an  evidence  of  the  good  faith  of  tiie  defendant  Ward  that  he  would  pay 
the  indebtedness  it  was  intended  to  secure;  that  it  was  simply  given  by 
the  defendant  Ward  at  the  special  request  of  the  said  Cetti,  who  desired, 
as  he  then  stated,  to  make  a  showing  to  his  directory,  but,  as  aforesaid, 
upon  the  express  condition  that  the  same  should  not  be  recorded  until 
the  plaintiff  should  deem  it  expedient.^' 

It  was  further  alleged  that  the  mortgage  so  executed  and  withheld 
from  record  by  appellant  operated  a  fraud  upon  the  remaining  cred- 
itors, "who  advanced  the  said  Ward  credit  upon  the  faith  of  the  fact 
that  his  property  was  clear  and  unincumbered,''  which  they  would  not 
have  done  had  they  known  of  "the  secret  trust." 

The  conclusion  of  the  district  judge  on  the  admitted  facts  was  thus 
stated  by  him:  "What  was  the  manifest  purpose,  intent  and  effect  of 
the  transaction  between  Ward  and  the  plaintiff?  It  was  evidently  in 
their  contemplation  that  to  record  this  mortgage  would  seriously  im- 
pair Ward's  credit,  and  to  withhold  it  from  record  would  enable  Ward 
to  continue  in  business  and  to  purchase  goods  that  he  otherwise  could 
not  have  purchased,  and  in  case  Ward  should  get  into  financial  difficul- 
ties it  would  be  expedient  to  file  the  mortgage  for  registration,  and 
thereby  secure  an  advantage  over  creditors  deluded  by  the  false  situa- 
tion thus  created.  And  this  purpose  was  carried  out  to  the  letter. 
Ward  did  continue  in  business,  buying  goods  on  a  credit  from  the  cred- 
itors represented  in  this  suit,  which  goods  he  could  not  have  purchased 
had  it  not  been  for  the  fact  of  the  false  situation  created  by  the  express 
contract  not  to  record  and  failure  to  record  this  chattel  mortgage.  I 
believe  this  was  legal  fraud  on  these  creditors;  that  it  was  intended 
to  mislead  and  did  actually  mislead  them  to  their  injury,  and  that  there- 
fore the  plaintiff  in  this  case  is  in  equity  and  good  conscience  estopped 
from  asserting  a  superior  lien  to  the  property  as  against  the  creditors 
here  represented.  I  have  examined  the  authorities  and  believe  this  hold- 
ing is  amply  sustained." 

Numerous  cases  are  cited  in  appellees'  brief  to  sustain  this  conclusion, 
to  which  may  be  added  the  following:  Bunch  v.  Schaefer  (Ark.),  48 
S.  W.  Rep.,  1071;  Gentry  v.  Field  (Mo.),  45  S.  W.  Rep.,  286;  State 
V.  O'Neil  (Mo.),  52  S.  W.  Rep.,  240;  Moore  v.  Wood  (Tenn.),  61  S. 
W.  Rep.,  1063.  On  the  other  hand,  the  decision  of  our  Supreme  Court 
in^Bicocchi  v.  Casey-Swasey  Company,  42  Southwestern  Reporter,  968, 
seems  mainly  relied  on  by  appellant  as  authority  to  the  contrary.  That 
this  decision  is  not  in  accord  with  those  of  other  courts  the  writer  at 
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least  is  free  to  admit,  and  he  can  but  think  the  Supreme  Court  misap- 
prehended the  true  issue  in  that  case  as  well  as  the  ground  upon  which 
it  was  disposed  of  in  this  court.  The  case,  though  somewhat  peculiar, 
was  a  simple  one.  Bicocchi  purchased  a  lot  in  Fort  Worth  and,  antic-  ■ 
ipating  proceedings  for  divorce  with  consequent  division  of  property, 
caused  the  deed  to  be  made  to  Mazza,  his  brother-in-law,  who,  in  further- 
ance of  the  purpose  of  Bicocchi  to  thus  secrete  the  title,  and  evidently 
with  his  knowledge,  not  only  treated  it  as  his  own  for  several  years  but 
also  obtained  credit  on  the  faith  of  its  being  his  own.  Becoming  in- 
solvent and  about  to  fail  in  business,  he  conveyed  it  to  Bicocchi  to  keep 
his  (Mazza's)  creditors,  who  had  sold  him  merchandise  on  the  faith  of 
its  being  his  property,  from  seizing  it.  These  creditors  caused  it  to  be 
attached,  claiming  that  the  conveyance  to  Bicocchi  was  fraudulent  and 
void  as  to  them,  and  prevailed  both  in  the  trial  and  this  court.  40  S. 
W.  Eep.,  209,  where  the  case  is  more  fully  stated.  But  on  writ  of  error 
to  the  Supreme  Court  the  conveyance  so  made  was  upheld  upon  the 
ground  that  Mazza  was  under  a  moral  obligation  to  Bicocchi  to  make  it 
The  view  of  this  court  was,  and  of  the  writer  at  least  still  is,  that  Bicoc- 
chi was  estopped  from  asserting  such  moral  obligation  as  against  attadi- 
ing  creditors  who  had  thus  been  deceived  to  their  prejudice.  Bicocchi 
was  the  beneficiary  of  the  fraudulent  scheme,  and  the  representations 
made  by  Mazza  in  pursuance  thereof  to  the  commercial  world  in  general 
and  to  his  creditors  in  particular,  that  he  was  the  owner  of  this  prop- 
erty and  entitled  to  credit  on  the  faith  of  it,  were  but  the  representations 
of  Bicocchi  himself.  These  representations  were  not  only  calculated  to 
deceive,  but  did  mislead,  the  creditors  of  Mazza  and  cause  them  to  change 
their  position  for  the  worse,  which  should  be  held,  on  familiar  princi- 
ples of  equity,  to  work  an  estoppel;  that  is,  to  preclude  proof  of  or  re- 
liance upon  the  facts  out  of  which  the  moral  obligation  arose.  The 
creditors  had  the  right  to  treat  the  property  as  both  Mazza  and  Bicocchi 
had  induced  them  to  consider  it,  that  is,  as  the  property  of  Mazza. 

The  writer,  however,  has  neither  the  time  nor  the  inclination  to  re- 
view the  learned  opinion  of  Mr.  Justice  Brown  overruling  these  views, 
but  feels  justified  in  thus  briefly  restating  the  position  originally  taken 
by  this  court,  in  view  of  the  erroneous  interpretation  given  it  by  the 
Supreme  Court  in  that  opinion. 

Speaking  now  for  the  court,  and  without  questioning  the  aufhorify 
of  the  Bicocchi-Mazza  decision  relied  on,  we  must  nevertheless  hold  it 
to  be  inapplicable  to  this  case,  for,  as  before  seen,  it  turned  upon  a  ques- 
tion of  moral  obligation,  which  does  not  appear  in  any  aspect  of  the  case 
before  us.  From  the  authorities  above  cited  and  referred  to  we  see  no 
reason  to  doubt  the  proposition,  that  if  the  creditors  of  Ward  had  by 
attachment  seized  the  bar  and  restaurant  fixtures  covered  by  appellant's 
secret  mortgage,  even  after  it  was  registered,  it  would  have  been  void 
as  to  them  under  the  law  against  fraudulent  conveyances,  since  the  with- 
holding of  it  from  record  in  pursuance  of  the  agreement  was  not  only 
calculated  to  deceive  and  mislead  the  creditors  to  their  prejudice,  but 
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actually  had  that  effect  in  this  instance,  a  result  which  appellant  must 
be  held  to  have  contemplated.  But  the  question  yet  remains,  may  the 
trustee  in  bankruptcy  avoid  the  fraudulent  mortgage  upon  this  ground, 
as  attaching  creditors  might  have  done?  He  is  of  course  not  a  cred- 
itor, but  is  treated  in  the  main  as  the  representative  of  the  debtor.  He 
does,  however,  represent  the  creditors  in  proceedings  to  annul  fraudu- 
lent transfers.  Section  70a  of  the  bankrupt  law  itself  vests  in  the 
trustee  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bank- 
rupt, to  **(4)  property  transferred  by  him  in  fraud  of  his  creditors,'* 
and  the  definition  of  ^'transfer"  given  in  section  1,  subdivision  25,  ex- 
pressly includes  a  mortgage.  He  is  thus  clothed  with  all  the  power  of 
an  attaching  creditor  to  strike  down  or  rather  disregard  a  fraudulent 
transfer,  in  support  of  which  conclusion  numerous  authorities  might 
be  cited,  if  any  were  needed.  This  applies  to  fraudulent  transfers  made 
or  attempted,  as  in  this  case,  more  than  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy.  Such  was  the  construction  given  similar 
provision  in  the  bankrupt  act  of  1867.  Enowlton  v.  Moseley,  105  Mass., 
136;  Collier  on  Bankruptcy,  p.  438. 

If,  however,  it  should  be  held  that  the  broad  terms  of  section  70a  are 
restricted  by  section  67e  to  fraudulent  conveyances  and  incumbrances 
made  or  given  within  the  four  months,  the  mortgage  in  question  was 
not  subject  to  attack  unless  its  intentional  concealment  brought  it  with- 
in the  scope  of  the  present  bankrupt  act.  But  we  can  see  no  good  reason 
why  the  rule  which  takes  a  case  out  of  the  operation  of  the  statute  of 
limitation  where  the  cause  of  action  is  fraudulently  concealed  should 
not  apply  in  the  construction  of  the  four  months  clause  ol  the  bankrupt 
law.  Bosenthal  v.  Walker,  111  XJ.  S.,  185.  While  the  mortgage  was 
in  form  executed  more  than  four  months  prior  to  the  petition  in  bank- 
ruptcy, it  was  intended  more  as  a  preparation  for  future  emergency 
than  as  the  creation  of  a  lien  from  that  date.  It  was  at  best  a  suppressed 
mortgage  until  the  day  the  act  of  bankruptcy  was  committed,  when  it 
was  deposited  for  registration,  and,  as  before  seen,  it  was  withheld  from 
record  under  circumstances  rendering  it  fraudulent  and  void  as  to  cred- 
itors affected  injuriously  and  fixing  liens  on  the  properly  by  legal  process. 
To  be  allowed  to  spring  a  secret  mortgage  on  the  trustee  in  bankruptcy 
when  it  is  too  late  for  either  the  trustee  under  the  terms  of  the  bankrupt 
law  or  the  creditors  by  attachment  to  attack  it  for  fraud,  and  ask  a  court 
of  equity  to  enforce  such  a  lien  against  the  estate  of  the  bankrupt  be- 
cause it  bears  date  more  than  four  months  prior  to  the  filing  of  the  pe* 
tition  in  bankruptcy,  involves  a  proposition  which  calls  for  the  citation 
of  authority  clearly  in  point;  in  the  absence  of  which  we  would  be  dis- 
poBed  to  hold  against  it. 

As  to  whether  under  section  67a  it  should  be  hel^  that  the  mort- 
gage was  void  for  not  being  forthwith  registered,  finding  the  decisions 
in  hopeless  conflict,  we  will  not  undertake  to  determine. 

It  is  insisted  in  behalf  of  appellee  that  if  the  validity  of  appellant's 
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mortgage  be  conceded,  it  was  yet  not  entitled  to  maintain  a  suit  in  ti» 
State  court  to  foreclose  or  establish  a  lien  on  funds  in  the  custodj  of 
the  bankrupt  court,  and  we  are  disposed  to  concur  with  him  in  this;  for 
it  seems  to  be  sustained  by  the  decision  in  White  v.  Schloerb,  178  United 
States,  54:2,  which  does  not  conflict  with  the  decision  by  the  same  ooui 
in  the  leading  case  of  Bardes  v.  Bank,  178  United  States,  524.  There 
is  a  well  defined  distinction  between  a  suit  to  foreclose  a  ii\prtgage  oa 
property  in  the  possession  of  a  trustee  in  bankruptcy,  which  may  be 
brought  in  the  proper  State  or  Federal  circuit  court,  and  a  suit  to  fore- 
close a  mortgage  on  the  proceeds  arising  from  a  sale  of  such  property  im- 
der  order  of  the  bankrupt  court  and  remaining  in  its  custoidy. 

But  as  this  question  was  not  raised  in  the  trial  court,  we  prefer  to 
treat  the  case  as  it  was  there  treated  and  afSrm  the  judgment  on  tie 
merits,  since  in  either  case  the  practical  result  would  be  the  same. 

Affirmed. 

Writ  of  error  refused. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


B.  J.  NOETON  ET  AL.  V.  D.  M.  ALEXANDER  ET  AL. 
Decided  March  22,  1902. 

L^Local  Option  Election— Irregvlarities  Not  Sendezins  Void. 

A  local  option  election  is  not  rendered  void  by  the  failure  of  the  oooitj 
judge  or  commiBsioners  court  to  issue  vnrits  of  election  specif  jing  the  qvestioa 
to  be  voted  on  and  naming  the  day  of  the  election,  and  to  post  notices  «t  eteb 
box  twenty  days  prior  thereto. 

8.— Same-xStatntoxy  Contest— Notice— Injunction. 

A  citizen  and  liquor  dealer  can  not,  by  an  equitable  action  for  injunetki, 
contest  a  local  option  election  upon  the  ground  that  ill^^  votes  were  o^ 
sufficient  in  nuinber  to  have  changed  the  result  where  he  has  not  gives  tki 
notice  to  the  contestee  required  by  the  statute,  and  within  the  time  preseribei 

8.— Same— Want  of  Notice  Not  Waived  by  Answer. 

Want  of  notice  by  the  contestees  of  the  grounds  of  the  contest  was  isk 
waived  by  the  filing  of  an  answer  wherein  they  urged  objection  to  the  juriadr 
tion  of  the  court  on  the  ground  of  failure  to  give  l^em  the  requbite  notioe. 
4.— Same— Injunction— Liquor  Dealer. 

Where  a  liquor  dealer  obtains  a  temporary  injunction  Featraining  a  loes! 
option  law  from  being  put  in  force  on  the  ground  that  his  property  rights  un^ 
his  license  will  be  destroyed  or  impaired,  and  at  the  time  the  case,  went  ^ 
trial  his  license  had  expired,  the  injunction  was  properly  dissolved  and  the  nit 
dismissed. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 
Martin  &  Martin,  A.  H,  Culwell,  and  fl".  If.  Kuteman,  for  appeUinte' 
McCdll  &  McCall  and  F.  0.  McKinsey,  for  appellees. 
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STEPHENS,  Associate  Justice. — June  15,  1901,  an  election  was 
held  in  Parker  County  to  determine  whether  or  not  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  in  said  county.  June  26,  1901,  the 
Commissioners  Court  entered  an  order  on  its  minutes  declaring  the 
result  of  the  election  to  be  for  prohibition  by  a  majority  of  eighteen 
votes,  and  proceeded  to  have  it  published  by  the  Herald  PubUshing  Com- 
pany in  a  newspaper  published  in  that  coimty.  July  8, 1901,  just  before 
the  last  publication  was  made,  this  proceeding  was  instituted  against  the 
county  judge  by  B.  J.  Norton  and  J.  S.  Young,  resident  citizens  and 
retail  liquor  dealers  of  said  county,  to  restrain  the  further  and  final 
publication  of  the  order.  The  preliminary  injunction  was  at  once 
granted,  and  remained  in  force  tiU  October  17,  1901,  when  the  court  on 
final  hearing  sustained  exceptions  to' the  petition,  dissolved  the  injunc* 
tion,  and  dismissed  the  suit.  From  that  judgment  this  appeal  was 
prosecuted,  and  is  submitted  upon  two  assignments  of  error. 

The  first  is  as  follows:  '^The  court  erred  in  sustaining  defendants' 
fifth  special  exception  to  plaintifi's'  original  petition,  to  the  effect  that 
said  petition  fails  to  show  and  allege  that  plaintiffs  had  given  the  stat- 
utory  notice,  and  delivered  a  statement  in  writing  of  the  grounds  of 
plaintiffs'  contest  to  the  contestees,  as  provided  by  law,  thereby  holding 
that  the  court  had  not  obtained  and  did  not  have  jurisdiction  of  this 
suit,  and  dismissing  same  for  said  reason.'' 

In  proceedings  to  contest  elections,  as  provided  in  title  36,  chapter  7, 
of  Revised  Statutes,  we  understand  the  rule  of  construction  to  be,  that 
unless  within  thirty  days  after  return  day  of  election  the  contestee  re- 
ceives from  the  contestant  notice  in  writing  or  a  written  statement  of 
the  ground  on  which  the  latter  relies  to  sustain  the  contest,  the  court 
is  not  authorized  to  hear  it.  See  cases  cited  in  Boach  v.  Malotte,  56  S» 
W.  Rep.,  701,  and  in  Calverley  v.  Shank,  post,  p.  473.  As  no  such  notice 
was  given  in  this  case,  the  first  proposition  under  this  assignment,  that 
none  was  required,  must  be  overruled,  unless,  as  further  and  mainly 
contended  by  appellants,  the  proceeding  was  maintainable  as  a  suit  in 
equity,  independent  of  the  statute  regulating  election  contests.  The 
petition  showed  that  each  petitioner  had  obtained  license  by  payment  of 
occupation  and  internal  revenue  tax  to  pursue  the  occupation  in  which 
he  was  engaged  from  October  6,  1900,  to  October  5,  1901,  and  alleged 
in  general  terms  that  by  the  promulgation  of  the  result  of  the  election,  as 
ordered,  the  rights  thus  acquired  would  be  interfered  with;  that  the 
rental  value  of  the  houses  leased  to  be  occupied  by  them  respectively  as 
places  of  business  during  that  time  would  be  a  total  or  partial  loss; 
that  the  business  of  each  would  itself  be  destroyed,  with  the  stock  in 
trade,  furniture,  and  fixtures  left  on  hand  greatly  depreciated  in  value, 
and  that  they  would  be  "subjected  to  criminal  prosecution  and  harass- 
ment." The  petition  charged  that  neither  the  county  judge  nor  Com- 
missioners Court  had  issued  writs  of  election  specifying  the  question 
to  be  voted  on  or  naming  the  day  of  election,  and  alleged  a  failure  to 
post  notice  of  the  election  at  each  voting  box  twenty  days  prior  thereto. 
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Upon  these  grounds  the  election  was  alleged  to  be  void;  but  we  held 
otherwise  in  Vosfi  v.  Terrell,  34  Southwestern  Reporter,  170,  and  a  like 
ruling  has  more  than  once  been  made  by  our  Court  of  Appeals.  Shields 
V.  State,  42  S.  W.  Rep.,  398;  Hayes  v.  State,  39  S.  W.  Rep.,  106. 

The  further  allegations  of  the  petition  had  reference  to  illegal  votes, 
which  were  suflScient  in  number,  as  alleged,  to  have  changed  the  result 
and  involved  issues  clearly  within  the  scope  of  election  contests  imder 
the  statute.  We  then  have  the  case  of  a  resident  citizen  and  retail 
liquor  dealer  trying  to  contest  a  local  option  election  without  first  giving 
the  contestee  the  required  notice  in  writing  of  the  grounds  of  contest 
That  there  is  no  authority  for  one  having  only  the  interest  of  a  citiam 
to  thus  proceed  can  not  be  seriously  questioned.  But  it  is  insisted  that 
the  filing  of  an  answer  by  the  appellees,  August  17,  1901,  though  after 
the  thirty  days  had  elapsed,  amounted  to  a  waiver  of  notice  and  gave 
the  court  jurisdiction ;  in  support  of  which  the  case  of  Polk  v.  Spencer 
(Mo.),  63  Southwestern  Reporter,  1118,  is  cited.  A  suflBcient  answer 
to  this  contention  is  found  in  the  opinion  of  the  same  court,  by  the 
same  judge,  in  a  companion  case  decided  since  appellants'  brief  was 
iSled,  that  of  Hancock  v.  Spencer,  65  Southwestern  Reporter,  984,  in 
which  it  was  held  that  the  answer  did  not  constitute  a  waiver  vhei? 
objection  was  made  therein  to  jurisdiction  for  want  of  the  required  no- 
tice. The  case  at  bar  differs  from  the  Missouri  case,  so  much  relied 
on,  in  that  it  does  not  involve  a  cont^t  for  an  office,  and  in  that,  lil^ 
the  other  Missouri  case  just  cited,  the  answer  (both  by  plea  and  exc^ 
tion)  specially  urged  the  want  of  jurisdiction. 

The  question  yet  remains,  were  the  appellants  as  liquor  dealers  ear 
titled  to  contest  the  election  by  injunction  proceedings  in  equity?  We 
answer  that  if  such  right  ever  existed,  which  we  doubt  but  need  not  intlA 
case  determine,  it  did  not  exist  when  the  case  went  to  trial  and  the  it 
junction  was  dissolved,  which  was  after  the  time  covered  by  the  license 
had  expired.  Harding  v.  Commissioners  of  McLennan  County,  65  S. 
W.  Rep.,  66;  66  S.  W.  Rep.,  44;  State  v.  Loomis,  29  S.  W.  Eep.,415, 
and  cases  there  cited.  See  also  Ex  parte  Hayes,  44  S.  W.  Rep.,  831, 
and  State  v.  Wood  (Mo.),  56  S.  W.  Rep.,  474.  On  the  face  of  the  i*- 
tition  there  was  no  longer  any  issue  in  the  case  which  appellants  hadi 
right  to  have  tried,  and  there  was  therefore  nothing  for  the  court  to  * 
but  to  dismiss  the  suit. 

The  question  raised  by  the  second  and  only  remaining  assignment  is 
covered  by  the  conclusions  already  announced.  The  judgment  is  if- 
firmed. 

Writ  of  error  refused. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 
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W.  T.  Stbickel  v.  a.  H.  Tubbervillb. 

Decided  March  22,  1902. 

Iw— State  School  Land— Proof  of  Occupancy— Certificate  of  Commisdoner-^ 
Evidence. 
The  certificate  of  the  Commissioner  of  the  General  Land  Office  issued  as 
provided  by  ihe  statute  and  stating  that  proof  of  three  years  occupancy  of  a 
section  of  State  school  land,  which  proof  is  deemed  by  him  sufficient,  hi^  been 
filed  in  his  office  by  the  purchaser  named  therein,  is  admissible  in  evidence  to 
prove  occupancy  of  the  land  for  the  requisite  period.    Rev.  Stats.,  art.  4218j. 

H.— Same— Sale  to  Minor- Validating  Act 

See  opinion  for  a  sale  of  State  school  land  to  a  minor,  attacked  also  on  the 
ground  of  collusibn  within  the  meaning  of  the  statute,  held  to  come  within  tho 
yalidating  act  of  May  27,  1899. 

Appeal  from  Fisher.    Tried  below  before  Hon.  P.  D.  Sanders. 
Leggett  &  Kirby  and  L.  B.  Allen,  for  appellant. 
Beall  &  Beall,  for  appellee. 

CONNER,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment  in 
appellees  favor  for  section  174^  block  No.  3,  of  State  school  land  in 
Tisher  County.  Appellant  claims  by  virtue  of  application,  obligation, 
and  tender  of  payment  duly  made  on  October  1,  1900.  His  application, 
however,  was  rejected,  and  he  thereupon  filed  this  suit  on  the  20th  day  of 
October,  1900. 

Appellee's  claim  is  briefly  as  follows:  On  August  20,  1897,  one  J. 
F.  Curry,  as  an  actual  settler,  regularly  purchased  section  216  of  said 
block,  and  continued  to  reside  upon  the  same  until  in  September,  1898, 
when  he  made  due  transfer  thereof  to  appellee,  who  immediately  be- 
came an  actual  settler  thereon,  and  as  such,  on  October  24,  1898,  duly 
applied  to  purchase  the  section  in  controversy  as  additional  to  his  said 
home  section,  and  the  same  was  duly  awarded  to  him.  Afterwards,  in 
September,  1900,  appellee  made  his  proof  of  occupancy  of  his  home 
section  and  certificate  thereof  by  the  Commissioner  of  the  General  Land 
OflBce,  .issued  September  20,  1900.  The  awards  and  sales  to  appellee 
mentioned  were  in  all  respects  regular  and  entitled  him  to  judgment,  un- 
less, as  hereinafter  noticed,  the  contention  of  appellant  ipust  be  sus- 
tained. 

Appellant  first  insists  that  the  court  committed  error  in  admitting 
the  certificate  of  the  Commissioner  of  the  General  Land  Office  to  the 
effect  that  "the  required  proof  of  three  years  occupancy  on  section  No. 
216,  block  No.  3,  *  *  *  in  Fisher  County,  was  filed''  in  his  office 
September  17,  1900,  'Vhich  proof  is  deemed  sufficient  and  in  conse- 
quence of  Which  this  certificate  is  issued  to  A.  H.  Turberville.''  The 
certificate  is  duly  signed,  the  objection  being  that  it  is  ex  parte  and 
hearsay  as  to  the  plaintiff,  and  does  not  appear  to  be  a  certificate  of  facts 
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contained  in  the  records  of  the  office  of  the  Commissioners;  the  ctss 
of  Fisher  v.  Ullman,  2  Texas  Civil  Appeals,  322,  and  Hamilton  y.  Me- 
Auley,  3  Texas  Court  Reporter,  362,  being  cited  in  support  of  this  am- 
tention. 

We  think  there  is  no  merit  in  the  assignment  presenting  this  qnes- 
tion.  One  of  the  requirements  of  the  school  land  law  is  that  a  fa> 
chaser  of  school  land  shall  reside  upon  the  land  purchased  by  him  fat 
three  consecutive  years  after  sale,  "and  to  make  proper  proof  of  sneb 
residence  and  occupancy  to  the  Commissioner  of  tiie  General  Land 
Office  within  two  years  after  the  expiration  of  said  three  years,  •  •  * 
and  on  making  such  proof  the  Commissioner  shall  issue  to  the  por- 
chnser,  his  heirs  and  assigns,  a  certificate  showing  that  fact"  Ber. 
Stats.,  art.  4218j.  The  validity  of  this  statute,  or  the  authority  tier*? 
conferred  on  the  Commissioner  to  issue  such  certificate,  has  never  been 
questioned  by  any  adjudicated  case  within  our  knowledge.  See  Parive 
V.  White,  50  S.  W.  Rep.,  591.  The  cases  cited  in  behalf  of  appellant  in- 
volve a  construction  of  an  altogether  different  statute,  as  will  be  readily 
seen  by  examination. 

It  is  next  insisted  that  the  court  erred  in  excluding  testimony  ofeed 
by  appellant  to  the  effect  that  at  the  time  of  the  original  sale  of  said 
section  216,  J.  P.  Curry  was  a  minor  aged  19  years,  and  it  is  therefore 
urged  that  the  sale  to  him  was  a  nullity.  The  case  of  O'Keefe  ?.  M^ 
Pherson,  61  Southwestern  Reporter,  534,  seems  to  be  decisive  against 
appellant  on  this  contention,  the  precise  question  being  there  presentel 
See  also  the  case  of  Watson  v.  White,  64  S.  W.  Rep.,  826.  In  additioi 
to  which  the  facts  of  this  case  bring  appellee  within  the  purview  of  the 
validiating  act  of  the  Twenty-sixth  Legislature.  See  11  GammdV 
Laws,  p.  259 ;  Jones  v.  Dowlin,  63  S.  W.  Rep.,  938.  The  statute  and 
authority  last  cited  would  seem  also  to  be  conclusive  against  appellants 
only  further  contention,  that  the  court  erred  in  refusing  to  admit  prorf 
tendered  by  him  to  the  effect  that  appellee's  purchase  of  the  land  in  con- 
troversy was  collusive,  contrary  to  the  provisions  of  the  statute  on  M 
subject. 

This  disposes  of  all  questions  presented,  and  having  found  no  error  as 
assigned,  and  the  evidence  being  sufficient  to  sustain  the  judgment,  it 
is  in  all  things  affirmed. 

Affirmd 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


i 
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Capitol   Fbeehold  Land  and  Inyssthent  Company^  Limited,  v. 
Mabgaket  Ann  Babcock,  Executrix,  et  al. 

Decided  March  1,  1902. 

Appeal— DiamiMal—Costt—ReoeiTer. 

Wliere  the  interests  of  all  the  defendants  in  reversing  a  judgment  appoint- 
ing a  receiver  were  identical  and  there  was  no  reason  why  separate  appeahi 
should  have  been  taken,  the  same  grounds  for  reversal  being  urged  in  each,  the 
costs  on  an  appeal  by  one  of  them  wherein  the  transcript  was  filed  after  the 
submisiBon  of  tne  other,  will  be  taxed  against  appellant,  although  the  judgment 
was  reversed  on  the  other  appeal  and  the  receiver  discharged. 

Appeal  from  Hartley.  *  Tried  below  before  Hon.  H.  H.  Wallace. 

TF.  Boyce,  for  appellant. 

Bomar  £  Bomar,  for  appellees. 

CONNER,  Chief  Justice. — The  judgment  attacked  by  the  appellant 
investment  company  on  this  appeal  having  been  reversed  and  set  aside 
by  ns  on  a  former  day  of  this  term  in  cause  No.  3878,  upon  an  appeal 
by  appellants  codefendants  in  the  proceeding  or  judgment  from  which 
the  appeal  herein  has  been  taken,  it  is  conceded  that  it  will  be  our  duty 
to  sustain  the  motion  of  appellees  and  to  dismiss  this  appeal.  For 
statement  and  opinion  on  first  appeal  see  3  Texas  Court  Reporter,  521. 

It  is  insisted,  however,  that  the  reverse  of  the  general  rule  in  cases  of 
dismissal  should  be  applied,  and  that  the  costs  of  the  appeal  should  be 
taxed  against  appellees.  A  consideration  of  the  record  convinces  us 
that  this  relief  should  not  be  granted.  The  judgment  sought  to  be  set 
aside  is  identical  in  the  two  cases.  The  transcript  in  this  case  and  the 
assignments  of  error  are  identical  with  the  transcript  and  assignments  of 
error  in  said  cause  No.  3878.  In  cause  No.  3878,  the  proceedings 
wherein  we  judicially  notice,  the  appellants  perfected  their  appeal  on 
July  29,  1901,  making  the  supersedeas  bond  payable,  among  others,  to 
the  appellant  herein.  The  transcripts  were  applied  for  on  the  same 
day,  to  wit,  September  9,  1901,  and  delivered  to  the  attorneys  of  the 
respective  parties  on  the  same  day,  to  wit,  October  4,  1901.  The  tran- 
script in  No.  3878  was  filed  in  this  court  on  October  17,  1901.  On 
November  6,  1901,  the  transcript  herein  was  filed,  this  being  after  the 
submission  of  cause  No.  3878,  and  but  three  days  before  this  court 
handed  down  its  opinion  reversing  the  judgment  of  the  district  court 
in  question.  Counsel  for  appellant  herein  appeared  also  as  counsel  in 
some  of  the  proceedings  for  the  appellants  in  the  other  cause.  One  of 
the  sureties  on  the  appeal  bond  in  this  case  was  the  agent  or  attorney  in 
fact  by  whom  the  appellants  in  the  other  cause  executed  their  appeal 
bond,  and  so  far  as  we  can  determine  from  the  record  the  interests  of 
all  parties  defendant  in  reversing  the  judgment  were  identical. 

Upon  the  merits  of  the  controversy  between  the  parties  it  may  be 
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true  that  the  interests  of  appellant  herein  and  of  the  appellants  in  tk 
former  appeal  are  not  identical,  but  they  are  so  as  to  tiie  judgment  of 
the  trial  court  appointing  a  receiver  and  conferring  upon  him  certain 
powers.  If,  as  insisted  upon  by  appellant,  the  order  appointmg  a  re- 
ceiver was  more  comprehensive  than  the  prayer  of  the  original  petition 
therefor  and  operated  upon  property  of  the  appellant  company  sitnated 
in  Texas  not  in  possession  of  the  syndicate,  as  the  other  appellants  were 
styled,  it  does  not  appear  to  be  material.  It  does  not  appear  from  the 
record  that  the  appellant  company  in  fact  had  property  situated  in 
Texas  not  in  possession  of  the  syndicate,  if  indeed  this  would  make  anj 
difference.  It  may  also  be  conceded  as  ordinarily  true  that  each  de- 
fendant has  a  right  to  an  appeal  from  a  final  judgment  We  can  not 
think,  however,  that  the  privilege  so  conferred  by  our  statutes  is  to  be 
construed  as  conferring  upon  each  one  of  niunerous  defendants  the  ri^t 
to  prosecute  separate  appeals  in  cases  where  the  judgment  from  vhich 
the  appeal  is  to  be  taken  operates  upon  all  alike,  and  where  as  to  the 
issues  determined  by  such  judgment  there  is  no  conflict  of  interest 
The  courts  certainly  have  the  power  to  protect  themselves  from  canse- 
less  or  useless  labor,  and  adverse  litigants  from  vexatious  litigation  and 
unnecessary  costs.  See  Railway  v.  Laffoon,  33  S.  W.  Bep.,  584;  Harris 
V.  Simmang,  29  S.  W.  Bep.,  668;  Hardie  v.  Wilson,  146  U.  S.,  179,  L 
Ed.,  36,  933. 

No  reason  is  perceived  why  parties  having  identical  interests  in  the 
reversal  of  the  judgment  and  asserting  precisely  the  same  reasons  for 
such  reversal  should  not  ordinarly  join  in  the  appeaL  It  is  not  asserted 
in  answer  to  the  motion  that  the  former  appeal  was  not  in  good  faith, 
or  that  it  was  collusive,  or  that  any  other  reason  existed  why  a  separate 
appeal  by  this  appellant  became  reasonably  necessary.  Nor  doea  a  om- 
sideration  of  the  record  develop  a  reason  for  a  refusal  of  appellant 
herein  to  join  in  the  former  appeal.  Tinder  such  circumstances  fc 
think  the  general  rule  should  obtain,  and  that  the  appeal  shonld  be 
dismissed  at  appellant's  cost. 

The  motion  tiierefore  will  be  sustained  and  the  judgment  entered  a^ 
cordingly. 

Appeal  dismitted. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


lOOSJ]  Calvebley  v.  Shank.  473 

Stephen  Calyerley  v.  W.  J.  Shank. 

Decided  Blareh  15,  1902. 

1.— <?oiitetted  Election— County  Office— Change  of  Venue— Jnriediction. 

Since  an  election  contest  Ib  a  special  statutory  proceeding,  and  the  statute 
provides  that  such  a  contest  for  a  county  office  shall  be  tried  in  the  district 
court  of  the  county  where  the  election  is  held,  the  district  court  of  another 
county  can  not  acquire  jurisdiction  of  such  a  contest  by  virtue  of  a  change  of 
venue,  though  it  be  made  with  the  consent  of  the  parties.  Rev.  Stats.,  arts. 
1796-1804J. 

S.— Same— New  Matter— Time  of  Filing. 

Where  an  election  was  contested  on  the  ground  that  certain  boxes  were 
thrown  out,  and  the  contestee's  answer  alleged  that  contestant  received  certain 
illegal  votes,  a  reply  by  the  contestant  alleging  that  contestee  received  three 
illegal  votes  set  up  matter  in  avoidance  of  uie  answer,  and  not  a  new  ground 
of  contest  such  as  must  be  filed  within  the  thirty  days  allowed  by  the  statute 
for  filing  the  contest. 

9.— Same— Possession  of  Office— DecisioiL 

Since  possession  gives  title  to  the  office  until  a  superior  right  is  shown  in 
the  adverse  claimant,  and  the  statute  provides  that  in  contest^  election  cases 
the  court  ''shall  decide  to  which  of  the  contesting  parties  the  office  belongs,"  a 
contestee  to  whom  the  certificate  of  election  has  l£en  awarded  can  not  be  ousted 
from  the  office  merely  upon  proof  that  the  contestant  received  the  larger  vote, 
where  the  evidence  further  shows  that  another  person  who  is  not  contesting 
for  the  office  received  a  larger  vote  than  did  the  contestant. 

4.— Samfr— Presumption— Foreign  Voter. 

It  will  not  be  inferred  that  a  person  did  an  illegal  act  in  voting  merely 
from  the  fact  that  he  is  a  native  of  a  foreign  country. 

Appeal  from  Howard.    Tried  below  before  Hon.  W.  K.  Smith. 

Ellis  Douthit,  for  appellant. 

8,  H.  Morrison,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  election  contest  arose  in 
Glasscock  County,  and  by  consent  of  parties  was  transferred  to  Howard 
County,  where  it  resulted  in  a  judgment  in  favor  of  the  contestant  for 
the  office  of  sheriflf  and  tax  collector  of  Glasscock  Coimty. 

One  of  the  errors  is  assigned  upon  the  ground  that  the  District  Court 
of  Howard  County  was  without  jurisdiction  to  determine  the  issue,  the 
contention  being  that  a  proceeding  to  contest  an  election  is  of  such  na- 
ture as  that  the  general  statutory  provisions  affecting  venue  are  not  ap- 
plicable to  it. 

Looking  to  the  provisions  of  the  Act  of  April  16,  1895,  before  the 
adoption  of  which  it  was  held  in  Odell  v.  Wharton,  27  Southwestern 
Keporter,  123,  that  such  a  proceeding  could  not  be  maintained,  we  find 
the  requirement  that  '^contested  elections  for  any  county  office  shall  be 
tried  by  the  district  court  in  the  county  where  the  election  was  held.*' 
We  also  find  that  ''in  trials  of  all  contests  of  election  the  evidence  shall 
be  confined  to  the  issues  made  by  the  statement  and  reply  thereto,  which 
r statement  and  reply  may  be  amended  as  in  civil  cases;  and  as  to  the 
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admission  and  exclusion  of  evidence^  the  trial  shall  be  conducted  under 
the  rules  governing  proceedings  in  civil  causes/'  The  act  also  provides 
for  appeals  ^^under  the  same  rules  and  regulations  as  are  provided  for 
appeals  in  civil  cases/'  but  inasmuch  as  it  does  not^  in  terms,  provide 
for  a  writ  of  error,  it  has  been  held  that  none  can  be  prosecuted.  Buck- 
ler V.  Turleesville,  43  S.  W.  Rep.,  810.  The  rule  for  taxing  coste  in 
^'civil  cases''  is  expressly  made  applicable  to  '^contested  election  cases." 
The  clerk  is  required  to  docket  an  election  contest  "the  same  as  in  other 
causes,"  but  it  is  given  "precedence  over  all  other  causes."  Rev.  Stat&, 
arts.  1796,  1802,  1803,  1804h,  1804i,  1804j.  In  aU  other  respeda  this 
act,  adopted  as  chapter  7,  title  36,  of  Revised  Statutes,  under  the  head 
of  "Contested  Elections,"  purports  to  regulate  such  contest  without  ref- 
erence to  statutes  governing  ordinary  civil  suits,  and  is  thus  made  a 
code  unto  itself.  Qiving  it  this  construction,  this  court  held  in  Mc- 
Kjiight  V.  Sone,  in  an  oral  opinion  delivered  Jime  26,  1897,  that  neither 
party  to  an  election  contest  was  entitled  to  have  the  issue  tried  by  a 
jury,  the  conclusion  of  the  court  being  thus  noted  at  the  time :  "Neither 
Constitution  nor  statute  provides  for  jury  except  in  civil  case,  and  while 
this  proceeding  is  referred  to  as  synonymous  with  'cause,'  it  seems  care- 
fully distinguished  from  *civil  case.'"  Rev.  Stats,  arts.  1796,  1802, 
1803,  1804J. 

This  was  in  line  with  the  commonly  accepted  construction  of  such 
statutes,  as  will  be  seen  from  the  following  quotation  from  McCraiy  on 
Elections,  fourth  edition,  section  454 :  "A  contested  election  case,  what- 
ever the  form  of  the  proceeding  may  be,  is  in  its  essence  a  proceeding  in 
which  the  people — ^the  constituency — ^are  primarily  and  principally  in- 
terested. It  is  not  a  suit  for  the  adjudication  and  settlement  of  pri- 
vate rights  simply.  It  follows  that  ^e  parties  to  the  record  can  not, 
by  stipulation  or  otherwise,  discontinue  or  compromise  a  case  of  this 
character  without  the  consent  and  approval  of  the  court  or  tribunal  try- 
ing it."  In  section  456  of  the  same  work  it  is  further  stated  that  "the 
ordinary  rules  governing  Applications  for  continuances,  in  the  nature  of 
the  case,  can  not  apply  to  a  litigation  of  this  kind."  However,  when  the 
case  of  Scarborough  v.  Eubank,  which  was  one  to  contest  the  validity  of 
an  election  to  change  a  county  seat,  came  before  us,  we  concluded  that 
the  amendment  to  our  Constitution,  adopted  in  1891,  which  for  the 
first  time  named  "contested  elections"  as  a  part  of  the  jurisdiction  of 
the  district  court,  had  the  effect  of  transferring  such  controveries  from 
the  political  domain  to  the  judicial  department  of  the  government,  as 
will  be  seen  from  the  opinion  in  that  case,  where  the  reasons  and  author- 
ities supporting  that  view  are  given.  52  S.  W.  Rep.,  569.  The  real 
question  on  which  the  decision  in  that  contest  turned  was  whether  or 
not  the  qualification  of  the  petitioners  for  the  election  was  issuable  in 
such  a  proceeding,  and  it  was  held  by  the  Supreme  Court,  on  certificate 
pending  the  motion  for  rehearing,  that  it  was  not.  53  S.  W.  Rep.,  571 
The  rehearing  was  accordingly  granted.  Since  then,  in  answering  t 
certified  question  in  the  case  of  Compton  v.  Holmes,  63  Southw^teni 
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Beporter^  621,  our  contested  election  statute  has  been  construed  as  re- 
stricting contests  to  the  cases  therein  expressly  provided  for. 

We  therefore  understand  the  construction  placed  on  this  statute  to  be 
that  the  Legislature  has  so  limited  the  manner  in  which  the  district 
court  may  exercise  its  constitutional  jurisdiction  over  ''contested  elec- 
tions" as  to  exclude  all  contests  and  procedure  not  provided  for  in  the 
act  itself.  See,  also,  Messer  v.  Cross,  63  S.  W.  Bep.,  169.  Adopting 
this  construction,  we  must  hold  that,  as  no  provision  has  been  made  for 
the  trial  of  an  election  contest  for  a  county  oflSce,  by  change  of  venue 
or  otherwise,  outside  of  the  county  in  which  the  election  was  held,  and 
as  the  nature  of  the  proceeding  is  such  that  consent  can  not  confer  juris- 
diction, the  judgment  appealed  from  must  be  reversed  and  the  cause 
remanded,  with  direction  that  it  be  transferred  back  to  Glasscock  County 
for  further  proceedings. 

In  view  of  another  trial  we  deem  it  proper  to  notice  some  of  the  ques- 
tions raised  by  other  assignments.  At  tiie  election  out  of  which  the 
contest  arose  appellant  received  15  votes,  appellee  21,  W.  E.  Chaney 
18,  and  A.  S.  Phillips  19, — ^all  opposing  candidates  for  the  oflSce  of  sher- 
iff and  tax  collector  of  Glasscock  County.  Two  of  the  four  voting  boxes 
were  thrown  out  by  the  Commissioners  Court,  and  it  was  upon  this 
ground  that  appellee  gave  notice  within  the  thirty  days  prescribed  by 
law  of  his  intention  to  contest  the  election.  The  answer  of  appellant 
not  only  traversed  this  ground  of  contest,  but  also  charged  that  appellee 
received  twelve  illegal  votes,  naming  the  persons  whose  votes  were  thus 
challenged,  and  that  one  legally  qualified  voter  who  would  have  voted 
for  appellant  had  been  denied  the  privilege  of  voting.  Appellee  met  the 
issue  thus  tendered  with  a  general  denial,  and  the  further  allegation 
that  three  of  the  votes  cast  for  appellant  were  illegal ;  but  as  this  sup- 
plemental pleading  was  filed  after  the  thirty  days  allowed  by  law  for 
filing  a  contest,  it  is  insisted  that  the  court  erred  in  entertaining  the  is- 
sue so  made.  We  are,  however,  of  opinion  that  the  new  matter  thus  al- 
leged by  appellee  is  not  to  be  regarded  as  a  new  ground  of  contest,  but 
merely  as  a  reply,  by  way  of  avoidance,  to  the  matter  set  up  in  the  an- 
swer of  appellant.  This  very  question  came  before  the  Supreme  Court 
of  Kansas  in  the  case  of  Baker  v.  Long,  17  Kansas,  341,  and  was  thus 
disposed  of  in  the  opinion  of  Judge  Brewer:  'TJpon  this  we  remark, 
first,  that  the  inquiry  before  a  contest  court  is  not  necessarily  limited  to 
the  matters  presented  in  the  contestor's  statement.  Such  a  statement 
is  in  the  nature  of  a  petition,  and  the  contestee  may  defend  against  it 
both  by  denial,  and  by  proof  of  other  matters  showing  his  right  to  the 
office,  notwithstanding  the  facts  contained  in  the  statement.  In  other 
words,  he  may  file  an  answer  containing  both  a  denial  and  new  matter. 
The  cbntestor  may  also  reply  to  such  new  matter.  We  remark  again, 
that  where  a  reply  is  filed  to  an  answer  containing  new  matter,  it  can 
not  be  taken  as  presenting  a  new  and  independent  matter  of  contest, 
but  must  be  deemed  as  simply  a  reply  to  the  answer,  and  only  available 
as  a  defense  to  such  new  matter.    In  other  words^  a  party  by  his  reply 
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can  not  add  a  new  cause  of  action  to  his  petition.  He  can  not,  when  the 
testimony  fails  to  sustain  the  ground  of  contest  alleged  in  his  origiml 
statement,  abandon  that,  and  rely  upon  the  facts  alleged  in  the  reply 
as  constituting  his  cause  of  action.'^  See  also  the  opinion  of  this  court 
in  Roach  v.  Malotte,  56  S.  W.  Rep.,  703. 

It  is  further  insisted  that  as  it  was  found  upon  the  trial  that  Phillips 
and  Chaney,  who  declined  to  join  appellee  in  the  contest,  each  reoeiTed 
more  votes  than  appellee,  after  deducting  the  illegal  votes  cast  for  him, 
the  court  erred  in  giving  judgment  in  his  favor  for  the  oflSce,  although 
he  received  more  legal  votes  than  appellant.  The  statute,  article  1804e, 
provides  that  the  court  trying  contested  election  cases,  after  subtracting 
the  illegal  or  fraudulent  votes  from  the  poll  of  the  candidate  who  re- 
ceived them,  and  after  a  full  and  fair  investigation  of  the  evidence, 
"shall  decide  to  which  of  the  contesting  parties  the  office  belongs."  The 
succeeding  article  makes  it  the  duty  of  the  court,  in  the  event  the  true 
result  can  not  be  ascertained,  to  declare  the  election  void  and  direct  the 
proper  officers  to  order  another  election. 

The  case  before  us  does  not  seem  to  fall  clearly  within  the  provisions 
of  either  of  these  articles ;  that  is,  if  we  adopt  the  contention  that  the 
evidence  developed  that  neither  of  the  contesting  parties  was  enitled  to 
the  office.  Inasmuch,  however,  as  appellant  received  the  certificate  of 
election,  and  held  the  office,  and  the  candidate  receiving  the  plurality 
vote,  after  all  illegal  votes  were  excluded,  did  not  contest  his  right,  we 
think  it  should  be  held  that  he  was  entitled  to  it.  Merely  because  ap- 
pellee received  more  votes  than  appellant  did  not  entitle  him  to  the 
office,  since  he  failed  to  receive  either  a  majority  or  a  plurality.  As  in 
any  other  contest,  possession  gives  title  unless  a  superior  right  is  shown 
in  the  adverse  claimant.  Unless  this  view  be  adopted,  the  case  is  one 
which  seems  not  to  be  covered  by  either  article  of  the  statute  above 
noticed,  providing  how  the  issue  is  to  be  determined.  That  it  was  con- 
templated that  the  court  should  decide  the  office  in  dispute  to  belong 
either  to  the  contestant  or  the  contestee,  where  the  true  result  is  ascer- 
tainable, is  shown  not  only  by  the  language  of  article  1804e,  but  also  by 
the  provisions  of  articles  1804,  1804a,  1804b,  1804c,  1804d,  and  1804L 

We  need  not  consider  the  objections  raised  to  the  charge,  since  we 
can  not  anticipate  that  a  jury  will  be  impaneled  on  the  next  trial. 

As  to  the  legality  of  the  vote  of  the  Mexican,  it  may  be  suggested  that 
as  he  exercised  the  right  of  suffrage,  it  is  not  to  be  inferred  that  he  did 
an  unlawful  thing  merely  because  he  was  a  native  of  Mexico.  See  Hen- 
drix  V.  Culberson,  56  S.  W.  Rep.,  616. 

Other  objections  raised  can  be  too  easily  obviated  on  another  trial  to 
require  comment  here.  For  the  reason  first  given,  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

Reversed  and  remanded. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 
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Texas  Central  Bailroad  Company  v.  W.  J.  Andrews. 

Decided  March  29,  1902. 

l.-^Penoiul  Injiiiy— Vezdict  Sustained. 

The  fact  that  there  was  evidence  in  a  personal  injury  case  tending  to  show 
that  plaintiff  had  exaggerated  his  pain  and  injury  is  held  not  to  authorize  the 
appellate  court  to  disturb  a  verdict  the  amount  of  which  is  warranted  by  the 
injury  and  the  extent  of  the  suffering  it  entailed. 

8.— New  Trial— Settlement  of  Case. 

Where,  pending  a  trial  of  a  personal  injury  case,  the  plaintiff  and  defendant 
settle  the  case  and  leave  the  county  without  calling  the  court's  attention  to  the 
settlement,  and  plaintiff's  attorneys,  who  have  a  contract  interest  in  the  re- 
covery, prosecute  the  case  to  trial,  the  settlement  is  not  ground  for  granting 
defendant  a  new  trial. 

3.— 'Personal  Injury  Claim— Contract  and  Asstgnmsnt  to  Attorneys— Compromise. 
Where  plaintiff  contracted  in  writing  with  attorneys  to  file  and  prosecute 
in  his  name  a  suit  for  personal  injury,  assignins  to  them  a  certain  per  cent  of 
the  claim  for  their  fee,  a  compromise  of  the  suit  so  brought  made  between  the 
client  and  the  defendant  who  had  knowledge  of  such  contract  was  effectual  only 
as  to  the  unassigned  interest  of  the  client. 

Appeal  from  Comanche.    Tried  below  before  Hon.  N.  R.  Lindsey. 

J.  A.  Kibler,  Hutchinson^  Presler  £  Hutchinson,  and  Clarh  &  Bolin^ 
ger,  for  appellant. 

Wynne,  McCart  &  Bowlin  and  J.  E.  McCarty,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  appeal  is  from  a  verdict 
and  judgment  for  $1500  in  a  personal  injury  case,  and  is  submitted  on 
four  assignments  of  error,  iill  complainipg  of  the  refusal  of  the  trial 
court  to  grant  a  new  trial. 

The  first  complaint  is  that  the  amount  of  the  verdict  is  excessive, 
and  the  second  that  the  verdict  was  procured  by  fraud ;  but  both  must 
be  overruled.  The  evidence  tended  to  show,  and  warranted  the  find- 
ing, that  appellee  sustained  a  painful  injury,  termed  by  the  medical 
experts  ''incomplete  hernia,*'  as  a  result  of  his  fall  from  a  moving  train, 
due  to  the  negligence  of  appellant.  It  matters  not  that  the  charge  sub- 
mitted only  "physical  pain  and  mental  anguish*'  as  the  elements  of 
damage,  if  the  pleadings  and  evidence  included  other  grounds  of  re- 
covery. Besides,  unless  the  case  was  one  of  feigned  injury  and  pain, 
as  claimed  in  the  second  assignment,  appellee's  suffering  must  have 
been  considerable,  and  was  perhaps  of  iiteelf  sufficient  to  warrant  the 
verdict;  and  while  there  were  circumstances  tending  to  show  that  ap- 
pellee had  exaggerated  his  pain  and  injury,  we  would  not  be  warranted 
in  disturbing  the  verdict  upon  this  ground. 

The  remaining  assignments  complain  of  the  court's  refusal  to  grant 
a  new  trial  in  so  far  as  it  was  applied  for  on  the  groimd  of  a  compro- 
mise of  the  suit  pending  the  trial,  and  of  newly  discovered  evidence^ 


478  28  Texas  Civil  Appeals  Reports.        [2d  Distrid, 

consisting  of  the  written  admissions  of  appellee  made  as  a  part  of,  ot 
at  lease  in  connection  with^  the  compromise.  The  answer  to  this  com- 
plaint is  that  no  sufficient  excuse  was  offered  for  not  presenting  this 
matter  to  the  court  before  the  case  was  Submitted  to  and  determined 
by  the  jury.  It  was  shown  on  the  hearing  of  the  motion  for  new  trial 
that  pending  the  introduction  of  testimony  one  of  appellant's  agents 
cmpromised  the  case  with  appellee  in  person  by  paying  him  $750  &nd 
agreeing  to  pay  the  costs  of  suit  in  full  satisfaction  of  the  demand,  and 
that  appellee  and  this  agent  at  once  and  hurriedly  left  the  county,  witii* 
out  rrferring  the  matter  to  the  court,  as  might  have  been  done,  before 
verdict.  The  excuse  for  this  course  was  not  such  as  to  commend  itself 
to  the  court,  and  the  motion  for  new  trial  was,  we  think,  properly  over- 
ruled, especially  as  appellant  had  placed  itself  in  the  awkward  position 
of  asking  the  court  to  allow  it  another  trial  of  what  it  had  thus  already 
settled.  The  motion,  however,  and  with  a  better  show  of  reason,  sought 
as  alternative  relief  to  have  the  judgment  ordered  satisfied  upon  lis 
paying  all  costs  of  suit;  which  we  think  the  terms  and  scope  of  the 
compromise  would  have  warranted  the  court  in  granting — ^the  judg- 
ment being  still  under  his  control — ^if  appellee  had  not  already  diverted 
himself  of  the  right  to  make  such  a  compromise.  This  brings  us  to 
the  only  difficult  question  in  the  case. 

Before  this  suit  was  instituted  appellee  entered  into  the  following 
written  contract  with  his  attorneys,  of  which  appellant  had  notice,  since 
it  was  not  only  filed  with  the  petition  but  also  made  the  basis  of  its 
special  plea  of  non-joinder  of  parties :  "Eiiow  all  men  by  these  pre- 
sents, that  I,  W.  J.  Andrews,  of  the  coimty  of  Erath,  and  State  of 
Texas,  do  hereby  employ  Wynne,  McCart  &  Bowlin,  attorneys  at  law,  at 
Fort  Worth,  Texas,  to  bring  suit  for  me  and  in  my  name  in  the  Dis- 
trict Court  of  Comanche  County,  against  the  Texas  Central  Railroad 
Company,  for  damages  sustained  by  me  through  the  negligence  of  said 
railroad  company  on  or  about  the  2l6t  day  of  November,  1900,  and  for 
the  services  rendered  and  to  be  rendered  by  the  said  attorneys  in  said 
case,  I  hereby  agree  to  give  them  40  per  cent  of  all  damages  recoYcrd, 
either  by  suit  or  compromise  in  said  case,  and  I  hereby  assign  and  traffic 
f  er  to  them  a  40  per  cent  interest  in  all  the  damages  that  I  sustained  by 
reason  of  the  premises  on  account  of  said  injuries  as  their  fee  in  said 
cause.  Witness  my  hand  this  17th  day  of  January,  1901.  (Signrf) 
W.  J.  Andrews." 

We  construe  this  contract  to  be  not  only  an  assignment  of  a  part  of 
the  cause  of  action  declared  on,  but  also  to  give  the  assignees  the  right, 
in  effect  exercised  in  this  case,  to  prosecute  it  to  judgment  in  the  name 
of  the  assignor.  It  is  clear  from  the  language  of  the  entire  instmment 
that  only  one  damage  suit  was  to  be  brought  on  account  of  the  injnrirt 
sustained  by  appellee  and  that  this  suit  was  to  be  prosecuted  in  his 
name,  and  that  the  assignees  as  owners  of  so  much  of  the  cause  of  a^ 
tion  would  be  entitled  to  40  per  cent  of  the  judgment  recovered  in  such 
suit.     As  to  the  construction  and  effect  of  such  contracts,  see  Railway 
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y.  Miller,  53  SouthweBtem  Beporter,  709,  and  the  cases  there  cited  in 
the  opinion  of  Justice  Hunter.  It  was  not,  therefore,  within  the  power 
of  appellee  to  satisfy  by  compromise  more  than  60  per  cent  of  the  judg- 
ment rendered  in  this  case,  appellant  having  knowledge  of  the  contract 
quoted  above  when  the  compromise  was  made.  To  the  extent  of  the 
remaining  40  per  cent  the  judgment  inured  to  the  benefit  of  his  attor- 
neys, and  this  right  appellant  as  well  as  appellee  was  bound  to  respect 
For  a  satisfactory  discussion  of  this  question  in  a  somewhat  similar 
case,  except  that  the  contract  was  not  shown  to  have  been  made  before 
the  suit  was  filed,  see  the  opinion  of  Justice  Key  in  Bonner  v.  Qreen, 
24  Southwestern  Reporter,  835. 

Our  conclusion  is  that  all  the  assignments  of  error  should  be  over- 
ruled, but  that  60  per  cent  of  the  judgment  should  be  decreed  satisfied 
and  the  rest  affirmed,  with  costs  of  appeal  taxed  against  appellant  for 
not  moving  to  thus  modify  the  judgment  in  the  trial  court. 

Modified  and  affirmed. 

Writ  of  error  refused. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


THIED  DISTRICT,  1902. 


W.  B.  Sheppabd  bt  al.  v.  Henry  Avbbt  et  al. 

Decided  March  5,  1902. 

l.—IimiUtion— Color  of  Titlo— Colony  Grant— VaUdatiiig  Act 

The  Act  of  February  2,  1864,  validating  headright  grants  of  lands  in  Aus- 
tin's Little  Colony  which  extended  beyond  its  boundaries  into  Robertson's 
Colony,  with  a  proviso  that  nothing  therein  should  be  construed  to  affect  the 
rights  of  third  parties,  did  not  render  such  grant  color  of  title,  which  would 
support  limitation  by  possession  for  three  years,  as  to  a  part  of  the  grant 
lying  in  Robertson's  Colony  and  located  by  a  thinl  party  before  the  validating 
act  was  passed.  (Judge  Key  dissenting.  Affirmed  on  certificate  of  dissent  by 
Supreme  Court.    Sheppart  v.  Avery,  95  Texas.) 

2.— Evidence  Pedigree— Family  History— Declarations. 

Declarations  of  members  of  a  family  are  admissible  on  questions  of  pedigree 
and  family  history. 

Error  to  Williamson  County.    Tried  below  before  Hon.  F.  G.  Morris. 

West  (6  Cochran,  for  plaintiffs  in  error. 

W,  K.  MaJcemson  and  N,  A.  Rector,  for  defendants  in  error. 
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COLLARD,  Associate  Justice. — ^A  statement  of  the  nature  and  re- 
Bult  of  this  case  is  properly  made  in  brief  of  plaintjflfs  in  error,  as 
follows : 

"The  suit  was  originally  brought,  in  form  of  trespass  to  try  title,  bj 
W.  B.  Sheppard  and  West  and  McQown,  against  Henry  Avety,  John 
Avery,  Martin  Avery,  Hugh  Avery,  Nancy  Avery,  Albert  Avery,  Mary 
E.  Avery,  and  V.  R.  C.  Avery  to  recover  the  east  half  of  the  William  C. 
Hays  1280-acre  survey  in  Williamson  County,  described  in  a  petitioa 
filed  August  26,  1891.  Another  suit  was  filed  September  8,  1891,  bj 
Charles  Tinsley  against  Henry  Avery,  Mrs.  Sarah  Ann  Avery,  Mr 
Nora  Mayhall  and  her  husband  Albert  Mayhall,  Thomas  Avery,  Melinda 
Avery,  James  Avery,  John  Avery,  Martin  Avery,  Hugh  Avery,  Nancy 
Avery,  Albert  Avery,  and  Mary  E.  Avery,  and  against  V.  R.  C.  Atbit 
as  guardian  of  the  estate  of  the  said  John,  James,  Martin,  Hugh,  Nancy, 
Albert,  and  Mary  E.  Avery. 

"This  suit  was  also  in  form  of  trespass  to  try  title  for  a  specific  195 
acres  of  the  east  half  of  the  said  Hays  survey.  The  suits  were  consoli- 
dated. Defendants  answered  by  pleas  of  not  guilty,  three,  five,  and  ten 
years  limitation,  and  claim  for  valuable  improvements.  The  court  per- 
emptorily charged  the  jury  to  find  for  the  defendants  on  the  ground 
that  imder  the  evidence  and  admission  of  counsel  for  plaintifis,  de- 
fendants' plea  of  the  statutes  of  limitation  of  three  years  should  pre- 
vail. Judgment  was  rendered  on  July  16,  1901,  accordingly,  for  tiie 
defendants,  from  which  plaintiffs  have  sued  out  this  writ  of  error. 
This  case  has  been  before  this  court  heretofore  (32  Southwestern  Be- 
porter,  791)  and  also  before  the  Supreme  Court  (89  Texas,  301)  bnt 
upon  different  questions.'* 

Error  is  .assigned  to  the  trial  court's  charge  peremptorily  directing  a 
verdict  for  defendants. 

Plaintiffs  claimed  the  land  in  suit  by  virtue  of  location  and  surm 
of  a  valid  bounty  land  warrant  for  1280  acres  of  land,  dated  Decemb^ 
11,  1846,  issued  to  the  heirs  of  W.  C.  Hays,  the  field  notes  of  the  loca- 
tion duly  filed  in  the  State  Land  Office  the  16th  day  of  February,  m9. 
The  land  claimed  by  defendants  is  a  portion  of  the  Willis  Avery  grant 
which  lays  outside  of  Austin's  Little  Colony,  in  Eobertson's  Colony. 
Defendants  are  the  heirs  of  Willis  Avery,  and  claim  under  grant  to  him 
as  a  colonist  in  Austin's  Little  Colony  dated  November,  1832,  a  tnffi- 
lated  copy  of  which  was  filed  for  record  in  Williamson  County  May  19, 
1852,  and  duly  recorded,  and  also  duly  recorded  in  deed  records  of 
Travis  County,  August  24,  1840.  The  grant  to  Avery  covered  land  in 
and  outside  of  Austin's  Little  Colony,  that  outside  being  the  land  in 
controversy.  A  patent  was  issued  to  the  heirs  of  Hays,  October  14, 
1865,  by  virtue  of  the  location  and  survey  of  his  bounty  warrant 
Plaintiffs  admitted  possession  of  defendants  was  sufficient  under  the 
three  years  statute  of  limitations  which  had  been  set  up  as  a  bar  to 
plaintiffs'  suit,  and  the  court,  holding  that  the  Avery  grant  of  the  land 
in  controversy  outside  of  Austin's  Little  Colony,  having  been  validated 
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by  act  of  the  Legislature  in  1854^  was  sufScient  title  under  the  statute 
of  three  years^  limitation,  directed  a  verdict  for  defendants.  PlaintiflEs 
denied  that  the  Avery  grant  of  the  land  outside  of  the  Little  Colony 
covered  by  their  location  and  survey  could  support  limitation  of  three 
years. 

Opinion. — The  court^s  charge  directing  a  verdict  for  defendant  under 
the  admission  of  three  years  possession  is  the  question  involved  in  this 
appeal,  plaintiffs  claiming  that  the  Act  of  1854  confirming  the  grant 
to  Avery  did  not  have  the  effect  of  confirming  that  grant  as  to  the  land 
then  located  by  virtue  of  the  Hays  certificate,  that  the  grant  to  Avery 
of  land  outside  of  Austin's  Little  Colony  was  void  and  is  still  void  as 
to  plaintiffs  location,  and  therefore  can  not  support  the  statute  of  lim- 
itations of  three  years. 

The  act  of  the  Legislature  in  question  was  passed  February  2,  1854. 
It  is  an  act  confirming  certain  headrights  of  land  lying  on  the  boundary 
line  of  Bobertson's  Colony  and  Austin's  Little  Colony,  and  reads  as 
follows : 

''Sec.  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas,  that 
the  headrights  of  land  granted  to  colonists  before  the  13th  day  of  No- 
vember, 1835,  and  lying  and  being  intersected  or  crossed  by  the  bound- 
ary line  of  Bobertson's  Colony  and  Austin's  Little  Colony,  and  being 
part  in  one  of  said  colonies  and  part  in  the  other,  are  hereby  declared 
to  be  as  valid  as  if  such  headrights  were  lying  and  being  wholly  within 
the  colony  where  such  headright  grants  were  issued;  provided  that  noth- 
ing herein  shall  be  so  construed  as  to  affect  the  rights  of  third  parties.^' 
The  Avery  grant  was  a  grant  to  him  as  a  colonist  in  Austin's  Little 
Colony.  At  the  time  the  act  was  passed  the  Hays  bounty  warrant  wa& 
located  and  the  survey  duly  returned  to  the  Qeneral  Land  Office,  thus 
appropriating  the  land  in  dispute. 

The  land  covered  by  the  Hays  location  comes  clearly  within  the 
proviso  of  the  act  of  validation  and  was  not  affected  by  the  act.  It  is 
distinctly  excepted  from  the  operation  of  the  act  by  the  proviso.  The 
grant  to  Avery  outside  the  limits  of  Austin's  Little  Colony  was  void  in 
the  beginning  and  is  still  void  as  to  the  Hays  title,  and  not  such  title 
or  color  of  title  as  will  support  the  statute  of  limitations  of  three  years. 
Land  and  Mortgage  Co.  v.  State,  1  Texas  Civ.  App.,  620;  Smith  v. 
Power,  23  Texas,  33 ;  Hamilton  v.  Avery,  20  Texas,  630,  et  seq. ;  How- 
ard V.  Perry,  8  Texas,  262;  Griffith  v.  Sauls,  77  Texas,  635;  Suth.  on 
Stat.  Con.,  sec.  222. 

As  to  location  of  a  certificate  on  land  and  what  severs  the  land  from 
the  public  domain,  see  49  Texas,  488;  26  Texas,  706;  51  Texas,  381- 
383 ;  82  Texas,  416. 

We  do  not  imderstand  that  the  five  years  statute  of  limitation  can 
apply,  as  defendants  were  not  claiming  under  a  deed,  but  a  grant  from 
the  government.    The  three  years  statute  does  not  apply  as  has  been 
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shown,  nor  does  the  five  years  statute.  There  was  error  in  the  eoxnd 
peremptory  charge  on  limitation  of  three  years,  for  which  the  judg- 
ment of  the  lower  court  is  reversed  and  the  cause  remanded  ss  prayed 
for  by  appellants. 

Defendants  in  error  insist,  by  cross-assignment  of  error  which  tte 
parties  have  agreed  may  be  filed  in  this  court,  that  the  court  erred  in 
permitting  to  be  read  in  evidence  the  depositions  of  W.  B.  Sheppaid, 
one  of  the  plaintiffs,  wherein  he  stated  that  he  bought  the  land  in  coih 
troversy  from  the  heirs  of  William  C.  Hays,  and  that  said  Hays  wis 
a  soldier  in  the  war  of  the  Texas  revolution,  and  that  he  died  in  Texas, 
and  that  his  widow  was  named  Elizabeth,  and  afterward  married  one 
Davis,  and  that  Mary  E.  Smith  and  Hester  A.  Hays  were  his  only  diil- 
dren  and  heirs,  and  that  he  learned  these  facts  from  the  Hays  famUj 
at  the  time  he  bought  the  land  in  controversy;  to  all  which  defendant 
objected,  because  (1)  the  same  was  hearsay;  (2)  the  same  could  not  be 
given  as  family  history,  the  witness  not  being  a  member  of  the  family 
and  not  qualifying  himself  to  detail  family  history;  (3)  if  said  an- 
swers showed  that  said  Elizabeth  Davis  and  Mary  E.  Smith  and  Hester 
A.  Hays,  were  the  surviving  wife  and  children  of  W.  C.  Hays,  their 
declarations  to  that  effect  were  self-serving,  and  therefore  inadnussible; 
(4)  no  letters  having  been  introduced  nor  their  absence  accounted  for, 
their  contents  could  not  be  shown;  but  the  objections  were  overmleii 
and  the  court  permitted  the  depositions  to  be  read,  as  shown  by  bill  of 
exception  number  2.  The  bill  of  exception  shows  that  plaintiff  offered 
to  read  depositions  of  W.  B.  Sheppard,  and  defendant  objected  to  that 
portion  set  out,  because  the  witness  had  already  testified  that  he  ner^ 
knew  William  C.  Hays,  and  the  depositions  objected  to  showed  thai 
he  acquired  his  knowledge  of  the  fact  of  heirship  of  the  parties  who 
conveyed  to  him  as  the  heirs  of  William  C.  Hays,  from  the  parties  who 
executed  said  conveyance;  that  their  declarations  of  heirship  were  srif- 
serving  and  hearsay;  but  objections  were  overruled,  and  the  depositiocs 
were  read  as  follows: 

"We  (Cas'taine  and  witness)  bought  of  William  C.  Hays  heirs;  I 
bought  and  acquired  all  the  land  I  owned  in  Williamson  County,  Texas. 
from  the  heirs  of  William  C.  Hays,  deceased:  I  negotiated  the  purch^e 
of  the  land,  and  all  the  rights  of  the  heirs  of  William  C.  Hays,  de- 
ceased, and  I  was  present  at  the  execution  of  said  deed,  and  accompanied 
the  grantors  therein,  together  with  several  other  neighbors,  to  the 
Commissioner's  office,  where  said  grantors  signed  and  acknowledged  tbe 
same  before  the  Commissioner,  N".  H.  McGuffy,  who  questioned  fte* 
severally  and  closely  as  to  the  heirship  and  their  identity  as  such  heiis.' 
To  the  court's  action  in  allowing  said  answers  to  be  read  in  eTidenoe. 
the  defendants  then  and  there  excepted. 

*^And  thereafter  on  said  trial  the  plaintiffs  further  offered  the  fft- 
lowing  question  and  answer  propounded  to  said  witness  W.  B,  Shepptf^ 
and  answered  by  him.  Question:  Did  you  know  the  said  William  C 
Hays  ?    If  yes,  state  if  you  knew  his  coming  to  Texas,  and  when  k 
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came  and  whether  he  is  dead  or  alive,  and  if  dead,  when  and  where  he 
died,  and  your  means  of  knowing.  Answer:  I  did  not  know  said  Wil- 
liam C.  Hays  personally,  or  of  my  own  personal  knowledge,  but  knew 
of  his  being  in  Texas  as  a  soldier  before  he  died,  by  and  through  com- 
munications, letters,  and  messages  to  his  family  and  friends,  who  were 
expecting  him  to  speedily  return  from  Texas.  Instead  of  returning 
from  Texas  as  expected,  they  received  communication  of  his  death, 
which  fact  they  specially  made  known  to  me.  Then-  his  heirs,  after 
learning  something  of  his  rights,  made  application  for  whatever  was 
coming  to  said  William  C.  Hays,  deceased,  under  his  rights  as  a  soldier 
who  did  military  service  in  the  army  of  Texas. 

"Question  5.  What  connection  did  the  said  Elizabeth  Davis,  Mary 
E.  Smith,  and  Hester  A.  Hays  bear  to  the  said  William  C.  Hays?  Did 
the  said  Hays  leave  any  but  the  two  children? 

"Answer  5.  The  said  Elizabeth  Davis,  who  sometimes  signed  her 
name  Mary  Elizabeth  Davis,  was  well  known,  beyond  a  doubt,  to  have 
been  the  widow  of  the  late  William  C.  Hays,  deceased,  and  that  the 
said  Mary  E.  Smith  and  Hester  A.  Hays,  the  latter  a  minor  then,  were 
the  only  children  and  heirs  of.  said  William  C.  Hays,  deceased,  and 
were  the  only  children  left  by  him. 

"Defendant  read  from  the  answer  of  said  witness  to  cross  interroga* 
tory  number  2,  'I  did  not  know  any  of  the  Hays  people  personally,  im- 
til  I'  met  them  seeking  information  about  the  Texas  law  in  favor  of 
soldiers  who  were  in  the  army  of  Texas  f  and  then  objected  to  the  read- 
ing in  evidence  of  the  foregoing  answers,  (1)  because  the  same  were 
hearsay;  (2)  because  the  same  could  not  be  given  as  family  history, 
the  witness  not  being  a  member  of  the  family  and  not  qualifying  him- 
self to  detail  family  history;  (3)  because  if  said  answers  showed  that 
said  Elizabeth  Davis  and  Mary  E.  Smith  and  Hester  A.  Hays  were  the 
surviving  wife  and  children  respectively  of  said  Hays,  their  declara- 
tions to  that  effect  were  self-serving,  and  therefore  inadmissible;  (4) 
because,  no  letters  having  been  introduced  nor  their  absence  accounted 
for,  their  contents  could  not  thus  be  shown.  All  the  objections  were 
overruled,  and  defendants  excepted  and  reserved  bill,  which  was  allowed 
and  the  testimony  admitted.^' 

It  was  shown  that  Hays,  his  surviving  wife  and  two  children  were 
dead.  The  certificate  for  the  1280  acres  of  land  was  issued  to  his  heirs 
and  so  was  the  patent.  The  testimony  of  William  Sheppard,  which  it 
is  insisted  was  improperly  admitted  in  evidence,  is  substantidly  as  fol- 
lows: He  was  82  years  old  and  resided  in  Hamilton  County,  Ohio, 
where  he  had  resided  since  1841.  He  says:  "I  bought  all  the  land  I 
ever  owned  in  Williamson  County,  Texas,  from  the  heirs  of  William 
C.  Hays,  deceased.  In  reference  to  the  deed  on  record  in  Williamson 
Connty,  dated  September  29,  1854,  and  signed  by  Elizabeth  and 
Thomas  Davis  and  others  claiming  to  be  the  widow  and  children  of 
William  C.  Hays,  deceased,  to  W.  B.  Sheppard  and  J.  Castaine,  I  ne- 
gotiated the  purchase  of  the  land  and  all  the  rights  of  the  heirs  of  Wil- 


484  28  Texas  Civil  Appeals  Reports.  [Sd  District, 

liam  C.  Hays,  deceased,  and  was  present  at  the  execution  of  the  deed, 
and  accompanied  the  grantors  therein,  together  with  several  of  their 
neighbors,  to  the  Commissioners  OflSce,  signed  and  acknowledged  the 
same  before  the  Commissioner,  A.  H.  McGufFey,  who  questioned  than 
severally  closely  as  to  their  heirship  and  their  identity  as  such  heirs." 

The  following  questions  and  answers  were  admitted  over  objections 
of  defendant :  "4.  Did  you  know  the  said  William  C.  Hays  ?  If  jes* 
state  of  (if)  you  know  of  his  going  to  Texas,  and  when  he  came,  and 
whether  he  is  dead  or  alive,  and  if  dead,  when  and  where  he  died,  and 
your  means  of  knowing? 

"To  which  question  said  witness  answered  as  follows:  I  did  not 
know  said  William  C.  Hays  personally  or  of  my  own  personal  knowl- 
edge, but  knew  of  his  being  in  Texas  as  a  soldier  before  he  died  and  by 
and  through  communications  and  letters  and  messages  to  his  family 
and  friends  who  were  expecting  him  to  speedily  return  from  Texas* 
and  who  expected  also  to  be  removed  by  him  to  Texas." 

To  which  question  and  answer  the  defendants  by  counsel  in  open 
court  objected,  because  the  same  was  hearsay,  the  witness  stating  tiiat 
he  never  knew  said  William  C.  Hays,  and  was  not  qualified  so  as  to 
detail  family  history,  which  objection  was  overruled,  to  which  acti<Hi 
of  the  court  defendants  objected  in  open  court  at  the  time,  and  now 
here  save  their  bill  of  exception. 

"Plaintiffs  also  propounded  to  the  witness  the  following  question: 

5.  What  connection  did  the  said  Elizabeth  Davis,  Mary  E.  Smith,  and 
Hester  A.  Hays  bear  to  the  said  William  C.  Hays?  Did  the  said  Hajs 
leave  any  but  two  children  ?  To  which  question,  the  witness  responded 
as  follows:  The  said  Elizabeth  Davis,  who  sometimes  signed  her  name 
as  Mary  Elizabeth  Davis,  was  well  known  beyond  a  doubt  to  have  been 
the  widow  of  the  late  William  C.  Hays,  deceased,  and  the  said  Mair 
E.  Smith  and  Hester  A.  Hays,  the  latter  then  a  minor,  were  the  only 
children  and  heirs  of  said  William  C.  Hays,  deceased,  and  were  the  on^ 
children  left  by  him. 

*To  which  question  and  answer  defendants  on  the  trial  objected  be- 
cause the  same  was  hearsay,  which  objection  was  by  the  court  overruled, 
and  the  answer  permitted  to  go  to  the  jury,  to  which  action  of  the 
court  the  defendants  duly  excepted,  and  now  save  their  bill  of  exception. 

"Plaintiffs  also  propounded  to  said  witness  the  following  question: 

6.  Prom  the  deed  above  referred  to,  it  seems  that  the  witness  White 
knew  these  parties.  Do  you  know  where  he  is  now  or  where  any  of  the 
Hays  people  are.     Where  and  when  did  you  last  hear  of  him  and  them? 

"To  which  question,  the  said  witness  made  answer  as  follows:  I 
have  not  heard  anything  of  the  Hays  people  for  a  long  while,  and  when 
I  did  start  out  to  find  some  of  them  to  take  their  depositions,  late  in 
the  winter  or  early  spring  of  this  year,  I  learned  that  they  were  dead. 
I  made  inquiry  among  old  neighbors  and  church  members  and  learned 
that  the  whole  family  were  dead  and  had  been  for  quite  a  long  while: 
Then  I  found  one  James  J.  Davis  and  his  wife,  who  had  not  removed 
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entirely  out  of  reach  of  the  neighborhood,  and  who  knew  these  parties 
as  church  members.  Said  Davis'  deposition  has  already  been  taken.  I 
don't  know  where  said  White  is.  I  called  on  Mr.  McGuflEey  and  he 
does  not  remember  anything  about  him.  I  had  no  acquaintance  with 
him. 

^To  which  question  and  answer,  the  defendants  objected  because  the 
same  is  hearsay,  but  which  objection  was  overruled  by  the  court  and 
said  answer  permitted  to  be  read  to  the  jury,  to  which  action  of  the 
court  the  defendants  by  their  counsel  in  open  court  objected  and  now 
here  tender  their  bill  of  exception. 

'Tlaintiifs  read  the  defendant's  second  cix)S8-interrogatory  to  said 
witness :  Did  you  not  testify  in  your  former  depositions  that  you  never 
knew  William  C.  Hays,  and  that  you  did  not  know  whether  or  not  he 
was  dead  or  alive,  or  if  dead  whether  he  left  a  wife  or  children?  To 
which  said  witness  made  answer:  I  think  I  answered  then  as  I  answer 
now  as  to  my  knowledge  of  all  the  parties  except  Thomas  Davis.  I 
knew  him  some  time  before  I  knew  any  of  them  and  before  he  married 
William  C.  Hay's  widow.  I  did  not  know  any  of  the  Hays  people  per- 
sonally before  I  met  them  seeking  information  about  the  Texas  law  in 
favor  of  volunteers  who  were  in  the  army  of  Texas.  After  the  death 
of  said  William  C.  Hays,  the  heirs  made  application  for  his  rights  un- 
der the  Texas  law.  Some  time  thereafter,  said  Thomas  Davis  became 
the  husband  of  the  widow  of  said  William  C.  Hays,  and  I  concluded  to 
deal  with  them  for  all  of  their  claims  under  said  right,  and  had  trans- 
ferred to  me  their  rights.  The  said  William  C.  Hays  left  a  wife  and 
two  female  children. 

'To  said  question  and  its  answer  the  defendants  in  open  court  ob- 
jected on  the  trial,  because  said  answer  was  hearsay,  which  objection 
was  by  the  court  overruled  and  the  answer  permitted  to  go  to  the  jury, 
to  which  action  of  the  court  defendants  by  their  counsel  in  open  court 
excepted,  and  now  here  save  their  bill  of  exception. 

'Tlaintiflb  also  read  defendant's  third  cross-interrogatory  to  said  wit- 
ness as  follows:  Is  it  not  a  fact  that  you  did  not  know  said  William 
C.  Hays  and  that  you  do  not  know  whether  he  is  living  or  dead  and 
whether  he  had  wife  or  children.  You  could  not  know  such  facts  and 
not  know  the  man,  could  you? 

*'The  following  portion  of  said  witness'  answer  to  said  question  was 
by  the  court  permitted  to  be  read  in  evidence :  I  am  sure  said  William 
C.  Hays  is  dead  and  was  at  the  time  the  heirs  made  application  for  land 
under  his  rights.  That  I  am  ready  to  afiSrm  as  that  (General  Sam 
Houston  and  General  Washington  are  dead. 

'To  said  question,  and  so  much  of  the  answer  as  above  stated  which 
was  permitted  to  go  to  the  jury  the  defendant  objected  because  the 
same  was  hearsay  and  argumentative,  which  objection  was  by  the  court 
overruled,  to  which  action  of  the  court  the  defendants  in  open  court  ex- 
cepted." 
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We  believe  the  declarations  of  the  parties^  members  of  the  familr 
now  deceased^  were  admissible  in  evidence  as  to  pedigree  in  the  inquiiy 
as  to  pedigree  then  being  made.  The  testimony  was  not  objectioMble 
hearsay.  To  prove  heirship,  the  testimony  objected  to  was  admissibk 
See  Nehring  v.  McMurrain,  57  S.  W.  Rep.,  945,  division  2  of  the  opin- 
ion, and  authorities  cited.    See  also  1  Greenl.  on  Ev.,  sees.  103, 104. 

We  find  no  error  in  the  ruling  admitting  the  testimony;  but  becsiR 
of  the  error  pointed  out  in  the  first  part  of  this  opinion,  as  requested 
by  appellant,  the  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

I  do  not  concur  in  the  disposition  made  of  this  case  and  will  file  ib 
opinion  assigning  the  reasons  for  my  dissent. 

Key,  Associate  Justice. 

On  certificate  of  dissent  this  case  was  carried  before  the  Supreme 
Court,  where,  on  May  26,  1902,  the  ruling  of  the  majority  on  the  ques- 
tion of  limitation  was  affirmed.  Sheppard  v.  Avery,  95  Texas,  501.  The 
dissenting  opinion  of  Justice  Key,  in  the  Court  of  Civil  Appeals,  eio- 
bodied  in  the  certificate,  is  there  published. 


Woodmen  op  the  World  v.  Priscilla  Locklik. 

Decided  March  5,  1902. 

1.— Benefit  Insnranoe— ^'Good  Health." 

Evidence  considered  and  held  to  support  a  finding  that  insured  ins  a 
''good  health,"  within  the  meaning  of  the  policy,  at  the  time  it  was  delrnnd 
to  him. 

S.— Trial— Special  Israes, 

It  is  discretionary  with  the  trial  court  whether  a  case  shall  be  snbDiULi 
to  the  jury  on  special  issues. 

S.— Charge— Omission. 

It  was  not  error,  in  a  charee  defining  the  term  "good  health,"  as  wed  is 
a  contract  of  insurance,  as  not  having  any  disease  ''of  a  serious  nature"  vitk- 
out  further  explaining  what  was  meant  by  disease  "of  a  serious  nature,"  in  tte 
absence  of  a  request  for  such  explanation. 

4.— Evidence  Warranting  Issue. 

Evidence  considered  and  held  to  warrant  the  submission  to  the  JuiT  jrf  ^ 
question  whether  the  insured  was  sick  at  the  time  his  policy  was  oeliTeR^ 
also  the  question  whether  his  illness,  if  any,  was  of  a  serious  nature. 

5.— Insurance — Good  Health  at  Delivery  of  Policy. 

A  condition  in  contract  of  insurance  avoiding  it  if  insured  was  not  is  pf^ 
health  when  it  was  delivered,  did  not  make  the  policy  void  for  a  trivial  iSlif^ 
not  affecting  the  risk,  though  it  shortly  developed  into  a  disease  causing  dsttk 

Appeal  from  Milam.    Tried  below  before  S.  0.  Jones,  Esq.,  Spefl*l 
Judge. 
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Brome  £  Burnett  and  Monta  J.  Moore,  for  appellant. 
N.  H.  Tracy  and  Henderson,  Streetman  &  Freeman,  for  appellees. 

COLLARD,  Associate  Justice. — Suit  by  appellee,  Priscilla  Locklin, 
against  the  Woodmen  of  the  World,  a  mutual  beneficiary  association,  to 
insure  lives  of  members,  chartered  in  the  State  of  Nebraska,  to  recover 
upon  a  beneficiary  certificate  issued  by  the  association  to  William  H. 
Locklin,  for  the  benefit  of  appellee,  upon  the  death  of  Locklin,  for  $2000, 
to  be  paid  in  case  of  his  death  while  in  good  standing,  and  also  for  $100 
for  a  monument  upon  his  grave,  plaintiff  alleging  that  the  insured  had 
complied  with  all  conditions  of  the  certificate  which  was  delivered  to 
him,  he  having  died  August  18,  1899.  Defendant  filed  a  general  denial, 
and  set  up  that,  by  the  constitution  of  the  order,  its  agents  had  no  power 
to  deliver  the  certificate  to  William  H.  Locklin,  for  that  he  was  not  in 
good  health  when  it  was  delivered  to  him,  and  was  in  fact  at  that  time 
sick,  of  which  sickness  he  afterwards  died. 

Trial  by  jury  and  verdict  and  judgment  for  plaintiff  for  $21000, 
April  30,  1901,  from  which  this  appeal  is  taken. 

We  find  the  facts  as  follows,  giving  to  the  verdict  its  proper  weight : 
The  certificate  sued  on  is  a  benefit  certificate,  issued  July  31,  1899,  by 
the  Sovereign  Camp,  Woodmen  of  the  World,  to.  Sovereign  William  H. 
Locklin,  member  of  San  Gabriel  Camp  No.  734,  located  at  San  Oabriel, 
Texas,  entitling  him  to  participate  in  beneficiary  fund  to  the  amount  of 
$2000,  and  $100  for  a  monument,  payable  at  his  death  to  his  wife, 
Priscilla  Locklin,  by  the  sovereign  camp.  The  certificate  contained 
many  conditions,  among  which  is  one  stipulating  that  the  sovereign  camp 
shall  not  be  liable  for  payments  of  benefits  under  it,  until  the  beneficiary 
^%ad  delivered  to  him  his  beneficiary  certificate  while  in  good  health,'* 
which  conditions  were  made  a  part  of  the  consideration  of  the  contract 
as  conditions  precedent  to  the  payment  of  benefits  under  it. 

Locklin  complied  with  all  the  conditions  required  by  the  certificate 
and  the  laws  of  the  order,  and  no  question  is  made  as  to  the  liability  of 
the  order,  except  that  it  is  contended  that  he  was  not  in  "good  health^' 
at  the  time  the  certificate  was  delivered  to  him. 

It  was  shown  that  Locklin  had  his  benefit  certificate  in  possession  on 
the  7th  day  of  August  after  its  issuance,  and  that  it  had  been  delivered 
to  him  at  that  time,  or  possibly  on  the  5th  of  the  month  prior  thereto. 
The  testimony  authorized  the  jury  in  finding  that  it  was  delivered  at 
least  on  the  7th,  at  which  time  Locklin  was  in  good  health,  within  the 
meaning  of  the  certificate. 

Dr.  S.  M.  Hubbard  testified  as  follows :  *T  have  not  been  engaged  in 
the  general  practice  of  medicine  for  the  last  twelve  months,  but  was  a 
practicing  physician  at  San  Gabriel,  in  Milam  County,  in  1899.  I  was 
acquainted  with  W.  H.  Locklin,  having  known  him  since  June,  1893. 
I  was  the  family  physician  of  Mr.  Locklin.  From  the  time  I  first  be- 
came acquainted  with  him  up  to  the  2d  or  3d  of  August,  1899,  the  gen- 
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eral  condition  of  his  health  was  good.  I  never  had  any  occasion  to  pre- 
scribe any  medicine  for  him  before  August,  1889.  The  first  time  I  eier 
prescribed  for  him  was  on  the  7th  day  of  August,  1899 ;  if  he  ever  com- 
plained before  that,  I  don't  know  it.  I  made  an  examination  of  him  at 
that  time.  It  was  nothing  more  than  an  ordinary  bilious  attack.  I  pro- 
ceeded to  treat  the  case,  giving  him  a  hepatic  stimulant  and  tonic.  There 
was  nothing  peculiar  about  the  case  for  several  days.  I  next  visited  him 
on  the  9th.  His  condition  then  was  just  about  the  same  as  it  was  when 
he  first  came  to  see  me,  only  there  seemed  to  be  a  little  more  engorge- 
ment. He  had  gone  to  bed  at  that  time,  and  there  were  no  serious  symp- 
toms at  that  time.  The  next  time  I  saw  him  was  on  the  12th,  when  be 
and  his  father  came  to  my  house.  The  12th  was  on  Saturday.  He  came 
for  medicine  and  I  prescribed  for  him.  I  next  saw  him  on  the  evening 
of  the  16th,  when  I  went  to  his  house,  having  been  sent  for  by  the 
family.  At  that  time  the  engorgement  seemed  to  be  increasing,  and  hia 
condition  seemed  to  be  pretty  serious.  I  stayed  with  him  about  an 
hour  that  visit.  When  I  left,  I  told  him  I  would  be  back  the  next  even- 
ing, but  the  next  morning,  the  16th,  they  sent  for  me,  and  I  went  and 
stayed  all  day.  He  was  not  in  bed  when  I  went  to  see  him  until  the 
morning  of  the  16th.  As  far  as  I  know  he  was  getting  about  all  the 
time  until  the  16th.  On  the  morning  of  the  16th  his  condition  was 
critical. '  I  notified  the  family  at  noon  that  his  case  was  critical,  and 
that  without  a  very  radical  change  soon  he  would  die,  and  asked  for 
counsel.  He  died  on  the  18th,  the  second  day  afterwards.  The  case 
was  nothing  more  than  a  bilious  attack,  but  it  terminated  to  be  ob- 
structed jaundice.  The  first  attack  that  he  had  was  common  to  the 
coimtry, — ^people  had  it  frequently, — ^and  I  prescribed  the  same  for  him 
that  I  did  for  others.  In  the  majority  of  cases,  the  result  of  the  pre- 
scription is  to  arouse  the  secretions  of  the  liver  and  everything  passes 
off  all  right  and  it  cures  the  patient.  In  this  case  I  could  not  get  any 
secretion  whatever  from  the  liver.  I  called  in  assistance  on  the  16th; 
that  was  the  first  serious  alarm  that  I  had  of  the  case.  When  I  first  pre- 
scribed for  him  the  symptoms  were  nothing  more  than  a  kind  of  dnll, 
heavy  feeling;  a  person  with  a  bilious  attack  feels  sluggish  and  indis- 
posed. In  my  opinion,  it  was  not  serious  in  the  beginning.  He  did  not 
have  any  fever;  he  had  a  subnormal  temperature.  I  took  his  tempera- 
ture on  the  16th.  It  continued  about  the  same  way  from  the  first  np 
to  the  day  he  died.  About  noon  on  the  day  of  his  death,  his  temperature 
came  up.  There  were  no  sjmtiptome  of  serious  disease  that  I  detected 
imtil  the  15th,  at  least,  or  the  16th. 

^'Cross-examination :  I  first  visited  Mr.  Locklin  on  the  9th  of  August 
I  prescribed  for  him  on  the  7th.  I  don^t  know  now  whether  he  came  to 
me  or  whether  he  sent  to  me  on  the  7th.  But  I  gave  him  medicine  on 
that  day.  I  presume  I  saw  him  on  that  day.  I  would  have  known  hov 
to  prescribe  for  him  if  I  hadn't  seen  him,  as  the  party  who  came  could 
have  told  me  what  was  the  matter.  In  other  words,  the  party  sent 
would  guess  and  then  I  would  guess;  prescribing  in  that  way  would  be 
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a  sort  of  double  guess,  I  reckon.  My  best  recollection,  however,  is  that 
he  came  to  me  and  I  examined  him  on  the  7th,  and  from  the  examina- 
tion I  concluded  he  had  a  bilious  attack  and  prescribed  accordingly.  If 
it  had  been  simply  an  ordinary  case  of  biliousness  I  suppose  I  could  hare 
cured  it.  The  liver  never  did  act  from  the  time  I  first  prescribed  for 
him,  and  the  obstructed  jaimdice  on  the  l5th,  as  I  found  it,  was  the 
direct  cause,  from  my  judgment,  from  the  failure  of  his  liver  to  act. 
Obstructed  jaundice  is  anything  that  will  prevent  the  flow  of  the  bile 
from  the  liver.  Sometimes  a  stone  brings  about  the  condition  that  pre- 
vents bile  from  flowing  from  the  liver.  In  this  case  I  don't  know  the 
cause,  as  we  did  not  hold  a  post  mortem  examination.  I  presume  it  was 
mucus  or  accumulated  bile  that  lodged  in  the  duct  that  leads  from  the 
liver,  from  the  gall  bladder  to  the  duodenum.  It  was  really  an  accumu- 
lation of  the  stuff  that  is  thrown  off  from  the  liver  into  that  duct.  It 
was  an  obstruction  of  that  duct  in  some  way  that  prevented  it  from  being 
cast  off  into  the  natural  channel.  That  is  my  opinion  of  Mr.  Locklin's 
condition.  It  was  not  the  result  of  a  stone.  I  am  of  the  opinion  that 
it  was  either  mucus  or  coagulated  bile.  As  far  as  I  know  Mr.  Locklin 
was  a  stout,  healthy  man  in  every  other  particular.  He  was  not  an 
overly  large  man.  He  weighed  something  like  170  poimds  when  he  was 
at  himself.  I  don't  know  how  long  that  duct  had  been  locked  up,  but 
suppose  that  it  had  been  no  great  length  of  time.  In  some  cases  those 
conditions  may  not  be  but  a  day  or  two  before  there  is  any  symptom  of 
obstruction,  while  in  other  cases  it  may  be  for  months.  From  Mr. 
Locklin's  general  condition,  being  acquainted  with  him  all  the  time,  I 
do  not  think  the  accumulation  had  been  there  any  length  of  time.  I 
presume  the  obstruction  had  begun  on  the  7th,  when  I  first  prescribed 
for  him.  The  obstruction  of  the  duct  proper  might  not  have  been  at 
that  time;  there  might  have  been  coagulation  in  the  gall  bladder,  and 
passed  on  into  the  duct  from  the  stimulation  the  medicine  gave,  but  I 
don't  know  that  to  be  a  fact.  At  least,  one  or  the  other  condition  must 
have  prevailed  at  that  time.  The  duct  I  have  referred  to  is  the  ductus 
choliticus  communicis.  It  carried  bile  from  the  gall  bladder  to  the  in- 
testines ;  a  little  short  duct,  an  inch  and  a  half  or  two  inches  long.  The 
canal  in  it  is  not  larger  than  a  knitting  kneedle.  I  have  no  certain 
opinion  as  to  how  long  prior  to  the  7th  the  duct  was  either  dammed  up 
or  the  coagulation  had  taken  place  in  the  gall.  It  may  have  been  one 
day  and  it  may  have  been  longer.  These  cases  come  on  from  the  im- 
proper action  of  the  liver,  and  a  person  may  be  feeling  well  to-day,  and 
take  a  little  cold  or  something  and  to-morrow  he  is  feeling  a  little  bad. 
And  they  just  come  that  way.  When  I  first  saw  him,  this  condition  must 
have  existed  prior  to  that  time.  I  did  not  take  his  temperature  on  the 
7th  nor  did  I  do  so  on  the  9th ;  that  is,  I  only  took  his  temperature  by 
feeling  of  him.  I  felt  of  him  on  the  8th.  His  temperature  was  not 
above  normal;  but  I  don't  know  whether  it  was  subnormal  or  not.  I 
could  not  say  whether  his  temperature  was  subnormal  on  the  9th  or  not. 
He  did  not  have  any  fever  then,  consequently  did  not  take  his  tempera- 
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ture.  The  next  time  I  saw  him  was  on  the  16th.  I  did  not  take  his 
temperature  on  the  15th,  as  I  saw  that  he  had  no  fever.  His  tempera- 
ture was  not  elevated  at  that  time.  The  next  day,  the  16th,  we  took  his 
temperature  and  it  was  subnormal  two  degrees.  That  was  a  dangerous 
symptom.  If  his  temperature  had  been  subnormal  on  the  9th,  that 
would  have  been  a  dangerous  symptom.  I  hardly  think  he  had  a  sub- 
normal temperature  on  the  9th.  I  presume  it  was  normal  then,  as  a 
man  can't  have  a  subnormal  temperature  many  days.  If  he  had  a  sub- 
normal temperature  on  the  7th,  it  was  not  likely  he  would  have  lived  as 
long  as  he  did.  I  identify  this  letter  shown  me.  It  is  my  handwriting. 
It  states  the  condition  of  Mr.  Locklin  on  the  days  and  at  the  times  I 
visited  him.  This  says  something  about  the  prescription  given  Mr. 
Locklin  on  the  7th.  The  reason  of  that  is  I  wrote  it  before  I  posted  my 
books.  I  well  remember  that  the  fifirst  time  that  I  prescribed  for  him 
was  on  the  7th. 

**Redirect  examination :  When  the  duct  is  obstructed,  instead  of  dis- 
charging bile  into  its  natural  channels  it  discharges  it  into  the  system. 
Jaundice  means  yellow.  When  a  person  is  jaimdiced,  some  of  the  symp- 
toms are  a  yellow  skin,  and  the  whites  of  the  eyes  become  yellow.  When 
Mr.  Locklin  first  came  to  me  he  was  not  jaundiced.  Death  may  result 
in  two  or  three  days  from  the  time  the  obstruction  begins.  As  to  the 
amount  of  bile  that  is  discharged  by  the  liver  in  twenty-four  hours,  it 
differs  in  diflferent  persons,  and  authors  diflfer  some  in  regard  to  it  It 
ranges  from  fifteen  ounces  to  three  pints  in  twenty-four  hours.  Average 
would  be  about  a  quart  a  day.  If  the  flow  were  entirely  obstructed  for 
three  or  four  days  it  would  go  to  three  or  four  quarts  or  possibly  a  gallon. 
It  accumulates  in  the  liver ;  the  liver  enlarges,  and  when  the  blood  passes 
through  the  liver,  there  is  a  certain  amoimt  of  the  poisonous  matter 
absorbed  into  the  system  and  death  may  be  caused  by  that  through  the 
urea.  The  urates  are  manufactured  in  the  liver.  Symptoms  of  uremic 
poison  developed  on  the  17th.  There  had  been  no  symptoms  of  that  kind 
prior  to  that  time. 

^^Becross-examination :  In  cases  of  obstructed  jaundice,  it  does  not 
always  follow  that  the  fluid  or  poison  goes  out  through  the  system  and 
makes  appearance  in  the  eyes  and  face  right  at  the  beginning.  It  takes 
some  days  before  that  occurs.  The  general  system,  when  it  can*t  throw  off 
the  false  matter  through  the  natural  channels,  will  undertake  to  throw 
it  off  through  the  other  channels,  either  through  the  skin  or  the  kidney?, 
and  there  will  be  a  yellow  color  in  the  eyes  and  face.  Whenever  it  is 
taken  up  in  the  circulation  it  is  distributed  all  in  the  system  and  the 
yellow  cast  appears  in  the  skin.  The  uremic  poison  was  the  nec^sary 
result  of  the  condition  of  his  liver.  The  uremia  in  the  case  was  origin- 
ated from  the  liver  trouble,  as  the  urea  was  absorbed.^' 

In  support  of  the  finding  that  the  certificate  was  delivered  to  Locklin 
as  early  as  the  7th  of  August,  we  cite  the  testimony  of  witness  Glass- 
cock, as  follows: 

"I  live  at  San  Gabriel,  Milam  County,  and  was  acquainted  with  W-  H. 
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Locklin  during  his  lifetime.  I  know  M.  E.  Lincoln.  I  am  a  member 
of  the  Woodmen  of  the  World,  having  joined  the  camp  on  August  2, 
1899.  Mr.  Locklin  became  a  member  of  the  camp  the  same  night  I 
joined.  I  suppose  his  health  was  good  at  that  time,  as  I  did  not  hear 
him  complaining  any.  I  knew  Mr.  Locklin  all  his  life;  we  were  raised 
there  together.  I  think  he  was  about  40  years  old,  and  he  was  the  health- 
iest man  we  had  in  the  neighborhood  that  I  know  of.  The  camp  was 
organized  that  night,  and  we  all  went  in  as  charter  members.  He  ap- 
peared all  right  and  was  as  jovial  as  the  balance  of  us,  and  we  had  a 
good  deal  of  fun  that  night.  I  received  my  benefit  certificate  the  night 
I  joined.  I  got  mine  from  Mr.  Willis,  the  organizer.  I  don't  think  I 
met  Mr.  Locklin  any  more  until  the  7th,  at  Mr.  Lincoln's  drugstore  in 
San  Gabriel.  On  the  night  the  camp  was  organized  Mr.  Lincoln,  the 
secretary,  was  absent  in  Austin,  and  Mr.  Willis  delivered  part  of  the 
certificietes  that  might,  saying  we  would  have  them  signed  up  by  Mr* 
Lincoln  when  he  returned  home.  He  delivered  mine  that  night  and  I 
paid  the  money  over,  and  he  said  I  could  have  it  signed  by  ^r.  Lincoln 
when  he  returned.  Monday  I  went  over  to  Thomdale  and  bought  a  load 
of  lumber,  and  at  noon,  when  I  came  back,  the  carpenter  building  my  bam. 
told  me  he  had  forgotten  to  tell  me  I  would  have  to  have  some  nails,  and  I 
went  after  some  nails,  and  happened  to  think  of  my  certificate  and 
thought  I  would  get  Mr.  Lincoln  to  sign  it.  I  went  to  the  drugstore, 
and  Mr.  Locklin  was  sitting  on  the  counter.  Mr.  Locklin's  certificate 
was  not  delivered  on  the  2d,  but  Mr.  Willis  said  he  would  receive  it  in 
a  short  time.  Just  as  I  handed  my  certificate  to  Mr.  Lincoln  to  be 
signed  by  him,  I  asked  Mr.  Locklin  if  he  had  gotten  his  certificate.  He 
said  he  had,  and  drew  it  out  of  his  pocket,  showed  it  to  me,  and  asked 
me  if  it  was  all  right,  and  when  Mr.  Lincohi  handed  me  mine  back,  they 
were  alike.  Mr.  Locklin  remarked,  *I  have  just  had  mine  signed  up.' 
I  was  banker  of  the  camp  and  hadn't  received  any  money  up  to  that 
time.  It  was,  I  reckon,  a  month  before  I  received  any  money;  we  just 
paid  it  over  to  Mr.  Willis.  I  didn't  seee  Mr.  Locklin  any  more  until 
the  day  before  he  died,  about  the  17th  I  think.  I  think  the  camp  met 
on  Wednesday,  the  9th,  two  days  after  I  saw  Mr.  Locklin  on  the  7th.  I 
think  we  met  at  the  schoolhouse  at  San  Gabriel  on  the  9th,  and  the  next 
meeting  was  at  the  church  across  the  river  on  Saturday  night,  the  12th. 
I  can't  be  right  certain,  but  it  appears  to  me  that  Mr.  Locklin  was  pres- 
ent at  the  meeting  on  the  9th,  but  he  was  not  at  the  meeting  on  the  12th. 
Mr.  Locklin  was  not  in  arrears  of  any  dues  or  assessments.  He  paid  up 
every  cent  on  the  night  of  the  2d.  Now  I  will,  explain  a  little  there : 
Dues  are  not  due  until  the  first  of  the  month.  I  was  the  banker  of  the 
institution,  but  Mr.  Willis  received  the  money;  Mr.  Lincoln,  the  secre- 
tary, forwarded  the  money  to  the  national  lodge,  and  they  refunded  that 
money  and  said  they  could  not  accept  it  until  after  the  Ist  of  the 
month, — ^that  is  the  first  dues,  the  monthly  dues.  Locklin  paid  all  that 
was  required  on  the  night  of  the  2d.    My  recollection  is  that  Mr.  Willis 
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received  the  imtiation  fee  and  the  first  monthly  dues  that  night  and 
turned  over  the  money  to  Mr.  Lincobi,  who  forwarded  it,  as  I  have 
stated.  The  national  secretary  returned  the  money,  stating  that  he 
could  not  now  receive  it  until  the  Ist  of  September.  The  membership, 
including  Locklin,  paid  over  to  the  constituted  authorities  all  the  money 
ihat  was  demanded;  I  saw  Mr.  Locklin  pay  his  money.  On  the  7th,  as 
stated,  I  went  to  San  Gabriel  for  the  purpose  of  getting  some  nails.  I 
went  to  Mr.  Lincoln  to  have  him  countersign  my  policy  and  he  did  so. 
I  want  to  explain  a  little  there;  Mr.  Lincoln  dated  the  certificates  the 
"^d,  and  the  true  date  was  the  7th.  And  after  I  got  home  I  looked  at 
mine  and  noticed  it,  and  the  nerfc  meeting  I  called  his  attention  to  it 
'^Well,'  he  said,  T  did  that  so  that  all  charter  members  will  come  up  to- 
other.' I  know  that  Mr.  Lincoln  signed  mine  on  the  7th.  We  got  into 
Sf  discussion  in  regard  to  the  date.  When  we  referred  to  my  certificate 
I  told  Mr.  Lincoln  he  made  a  mistake  in  dating  it  the  2d.  I  said,  Ton 
made  a  mistake  in  dating  Mr.  LockUn's  the  2d.'  I  knew  it  was  the  7th. 
Lincoln  said,  'No,  it  was  the  14th.'  I  said,  'No,  it  can't  be  the  14th. 
Now,  ni  tell  you  what  I'll  do  to  make  it  certain ;  I  will  leave  it  to  Mr. 
EUiotf  s  books  at  Thomdale.'  I  told  him  I  would  refer  to  the  books  the 
first  time  I  went  to  Thomdale,  and  I  asked  Mr.  Elliott  to  refer  to  his 
l)ooks  to  see  when  I  got  the  lumber  and  paid  him  $50,  on  the  7th  or 
14th,  and  he  referred  to  the  books,  and  the  books  showed  I  was  there 
on  the  7th,  and  I  know  that  is  why  I  oould  not  be  mistaken.  As  I  have 
stated,  I  went  to  Thomdale  on  the  7th  and  got  lumber  and  paid  Mr. 
Elliott  $50,  and  went  home  after  dinner,  and  went  to  San  Gabriel  and 
met  Locklin  in  the  drugstore.  If  there  was  anything  wrong  with  Locklin 
when  I  saw  him  in  the  drugstore,  I  could  not  see  it.  We  were  laughing 
and  talking  there  about  the  Woodmen  and  some  side  degrees  and  the 
fun  we  had.    He  was  apparently  in  his  usual  health. 

''Cross-examination:  I  am  a  farmer.  I  think  the  conversation  be- 
tween Mr.  Lincoln  and  myself  with  reference  to  the  date  of  the  delivery 
of  the  certificates  and  the  signing  of  them  by  Mr.  Lincoln  was  two  or 
three  weeks  after  the  death  of  Mr.  Locklin.  The  conversation  did  not 
-occur  after  this  suit  was  brought,  it  occurred  long  before  the  suit  was 
brought.  I  think  it  may  have  been  at  the  first  meeting  after  Mr.  Lock- 
lin's  death.  Mr.  Lincoln  'contended  that  Mr.  Locklin's  certificate  was 
-delivered  on  the  13th  and  I  thought  it  was  on  the  7th.  I  buy  nearly  all 
my  lumber  from  Mr.  Elliott,  at  Thomdale.  I  had  been  buying  a  good 
deal  of  lumber  at  that  time.  About  that  time  I  j)ut  up  additions  to  my 
dwelling  house  and  put  up  my  bam.  I  could  not  tell  you  in  regard  to 
the  number  of  loads  I  bought  from  Mr.  Elliott  about  that  time ;  I  just 
hauled  the  loads  as  the  carpenter  needed  lumber.  My  wagons  went  over 
there  nearly  every  day.  I  think  the  carpenters  were  at  work  twenty  or 
thirty  days,  and  my  wagons  went  over  to  Thomdale  nearly  every  day.  I 
sent  part  of  the  time,  and  part  of  the  time  I  went  myself  for  the  limiber. 
I  could  not  tell  you  the  amount  of  my  lumber  bill  at  EUiotf  s  during  the 
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time  the  work  was  going  on.  It  was  not  as  much  as  $500.  I  think  it 
was  somewhere  in  the  neighborhood  of  $400.  I  did  a  credit  business 
with  Elliott  and  paid  him  along  at  intervals.  About  that  time  I  made 
more  payments  than  $50.  I  think  the  time  I  have  stated  was  the  only 
time  I  paid  him  $50.  I  paid  him  off  the  final  account^  but  don't  remem- 
ber how  much  it  was — $20  or  $30  may  be.  I  could  not  tell,  without 
referring  to  my  book,  when  I  paid  Elliott  the  last  payment.  It  was  on 
the  7th  of  August  that  I  had  this  conversation  with  Locklin  in  the  store 
and  he  showed  me  his  certificate.  I  don^t  know  whether  that  was  the  day 
they  worked  the  road  or  not.  I  used  to  work  that  road,  but  am  over  age 
now.  I  have  heard  that  Locklin  was  overseer  of  that  road.  It  was  in 
the  afternoon  between  1  and  3  o'clock  when  I  saw  Mr.  Locklin  at  the 
drug  store.  I  could  not  say  who  was  present  besides  Locklin^  Lincoln, 
and  myself.  It  appears  to  me  like  old  man  Davis  was  there,  and  I  asked 
him  about  it,  and  he  said  he  remembered  about-  being  there  and  about 
us  talking  about  the  Woodmen,  but  he  could  not  be  certain  about  the 
date.  Mr.  Davis  is  not  a  member  of  the  Woodmen.  I  do  not  recollect 
that  Locklin's  father  was  with  him  that  day.  The  order  was  organized 
on  the  2d  of  August,  at  night,  at  the  San  Gabriel  schoolhouse.  To  the 
best  of  my  recollection  we  met  next  time  on  Wednesday^  the  9th,  that  was 
also  at  the  schoolhouse.  That  night  there  was  some  complaint  raised 
about  the  order  meeting  at  the  schoolhouse  on  account  of  spitting  on  the 
floor,  and  we  got  permission  to  move  to  the  church,  and  passed  an  order 
making  it  a  fine  to  spit  on  the  floor.  The  next  meeting  after  the  9th 
was  on  the  12th,  at  the  church.  On  the  9th  we  selected  Wednesday  night 
as  the  regular  meeting  night.  Mr.  Willis  wanted  to  close  the  charter 
and  we  insisted  on  his  closing  that  night,  the  9th,  but  he  said  if  we  gave 
him  a  few  more  days  we  could  get  more  members.  He  insisted  on  more 
time  on  the  2d  and  also  on  the  9th,  and  we  gave  him  until  the 
12th  to  close  up.  The  12th  was  Saturday.  Mr.  Locklin  was  not  there 
on  Saturday  night,  the  12th;  he  was  reported  sick  that  night  If  Mr. 
Locklin  was  present  at  the  meeting  on  the  night  of  the  9th,  I  don't 
remember  it.  To  the  best  of  my  recollection,  the  only  time  That  Mr. 
Locklin  met  with  us  was  on  the  night  of  the  2d.  I  don't  remember 
whether  there  was  some  of  the  certificates  that  had  not  been  received 
at  the  time  of  the  meeting  on  the  9th.  I  don't  remember  whether 
Mr.  Willis  got  any  new  members  from  the  night  of  the  9th  to  the 
12th.  He  did  not  want  the  time  extended  until  the  night  of  the  12th 
in  order  to  get  all  the  benefit  certificates  back  and  delivered;  he 
wanted  to  get  more  members.  You  see  he  gets  so  much  money  for 
organizing  a  lodge  of  twenty  members,  and  if  he  does  not  he  loses  so 
much.  On  the  night  of  the  9th,  it  appears  to  me  like  the  membership 
was  from  fourteen  to  sixteen.  I  don't  think  he  ever  got  the  full  quota 
of  twenty.  I  signed  my  benefit  certificate  on  the  2d,  and  Mr.  Jenning, 
consul  commander,  signed  it.  Mr.  Lincoln  was  gone  to  Austin  that  night 
and  he  signed  it  on  the  7th,  is  my  recollection.    I  signed  and  swore  to 


494  28  Texas  Civil  Appeals  Reports.         \_Sd  District, 

this  proof  of  death  before  Mr.  H.  N.  Roberts  on  the  9th  of  September, 
1899.  My  recollection  is  that  Mr.  Locklin  paid  his  dues  and  fees  on 
the  night  of  the  2d,  and  some  other  who  got  their  certificates  gave  their 
notes  for  the  amount,  being  trusted  until  the  certificates  came.  My 
recollection  is  that  Mr.  Willis  collected  the  dues  and  fees  on  the  night 
of  the  2d  and  turned  the  money  over  to  Mr.  Lincoln.  I  don't  think  any 
of  the  dues  were  paid  to  me  as  banker.  This  statement,  which  I  swore 
to,  says  that  the  deceased  last  made  payment  on  the  13th  day  of  August, 
1899,  of  assessment  No.  105,  amounting  to  $1.15.  The  date  is  a  mistake, 
because  the  13th  is  Sunday.  I  didn't  get  the  date,  but  it  was  a  mistake. 
I  would  not  have  signed  the  death  claim  and  sworn  to  it  without  reading 
the  statements  in  it,  but  that  is  a  mistake.  I  don't  suppose  I  thought  it 
was  a  mistake  at  the  time  I  signed  it.  The  only  way  I  can  understand 
is  just  simply  this:  The  death  claim  was  dated  and  he  is  liable  to.  re- 
port the  pajmtient  any  time,  just  like  he  made  the  mistake  in  sending  the 
money  up  to  the  national  order  and  it  was  turned  back.  I  signed  this 
in  a  hurry,  and  sometimes  in  signing  up  a  paper  that  way  I  don't  read 
the  thing  through,  and  I  didn't  notice  that.  This  is  the  first  time  I 
ever  took  notice  of  the  statement  that  he  paid  his  assessment  on  the 
13th  of  August.  I  don't  know  how  that  statement  came  in  there,  but  it 
is  a  mistake  of  the  man  who  wrote  it.  The  day  I  signed  this  paper  was 
only  a  short  time  after  Locklin's  death,  but  the  facts  would  not  be  so 
fresh  in  the  mind  of  a  man  that  has  business  to  attend  to.  That  is  my 
explanation  in  regard  to  this  statement. 

"Redirect  examination:  At  the  meeting  at  the  church  on  the  12th 
it  was  reported  to  the  lodge  that  Locklin  was  sick.  That  was  the  first 
I  had  heard  of  his  being  sick.  Some  one  reported  him  as  sick,  and 
there  was  a  general  mention  made  of  it  that  some  one  of  us  ought  to  go 
to  see  him.  Mr.  Ed.  Kirkland  sploke  up  and  said,  ^I'll  go  to-night,  and 
after  to-night,  if  he  is  sick,  we  will  appoint  a  committee  to  wait  on  him.' 
It  appears  to  me  like  Locklin  died  before  we  had  time  to  get  together  and 
appoint  a  committee.  Several  members  went  to  see  him,  however.  I 
think  Mr.  Roberts  prepared  this  proof  of  death.  I  don't  know  why  he  in- 
serted the  13th  day  of  August  as  the  date  of  payment.  Part  of  this  is 
not  in  Mr.  Roberts^  handwriting.  It  must  be  Mr.  Lincoln's  handwrit- 
ing. I  say  that  the  date  of  the  13th  is  a  mistake,  because  August  13, 
1899,  was  Sunday  and  the  lodge  did  not  transact  business  on  Sunday." 

Mrs.  Locklin  testified  that  her  husband,  the  member,  died  August  18, 
1899,  and  "my  husband  was  overseer  of  the  road  of  the  week  commenc- 
ing August  7th,  and  died  the  next  week.  He  worked  on  the  road  on 
the  7th  day  of  August.  I  don't  know  that  my  husband  was  in  bad  health 
on  the  morning  of  the  7th,  but  he  was  a  little  puny  that  morning.  He 
was  down  on  the  road  all  that  day.  He  came  home  for  his  dinner." 
The  foregoing  testimony  is  stated  in  support  of  our  conclusion  that 
Locklin  was  in  "good  health,"  within  the  meaning  of  the  terms  of  the 
policy,  on  the  7th  of  August,  at  which  time  he  had  possession  of  his 
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benefit  certificate,  and  at  which  time  it  had  been  delivered  to  him  by 
proper  authority  of  the  order.  The  testimony  justifies  the  verdict  on 
the  question  of  ^^good  health^'  under  the  charge  of  the  court. 

Opinion. — -1.  It  was  discretionary  with  ithe  trial  judge,  whether  he 
should  submit  the  case  to  the  jury  on  special  issues,  as  requested  by  de- 
fendant. Gen.  Laws  1899,  190;  Railway  v.  Jackson,  54  S.  W.  Kep., 
1023.    The  assignment  of  error  upon  the  question  is  overruled. 

2.  It  was  not  error  to  refuse  a  charge  asked  by  defendant  directing 
the  jury  to  find  for  defendant. 

3.  It  is  claimed  by  appellant  that  the  court  erred  in  instructing  the 
jury  in  the  following  language :  "Upon  the  law  of  the  case  you  are  in- 
structed that  if  at  the  time  the  benefit  certificate  in  question  was  de- 
livered to  W.  H.  Locklin  he  was  in  good  health,  then  plaintiff  is  entitled 
to  recover.  In  this  connection  you  are  instructed  that  by  being  in  good 
health  is  meant  that,  at  the  time  of  the  delivery  of  the  b«iefit  certificate, 
W.  H.  Locklin  did  not  have  any  disease  of  a  serious  nature.^'  It  is  urged 
that  the  portion  of  the  charge  indicated  is  erroneous  in  this;  that  unless 
the  deceased  was  affected,  at  the  time  the  certificate  was  delivered  to  him, 
with  any  disease  or  sickness  of  a  serious  nature,  they  are  to  find  for 
plaintiff;  but  nowhere  are  the  jury  instructed  as  to  what  is  a  sickness  of 
a  serious  nature,  and  of  this  they  are  left  to  conjecture,  without  guide  or 
direction  from  the  court.  "The  uncontradicted  evidence/'  the  assign- 
ment declares,  "shows  that  the  sickness  or  disease  with  which  he  was  af- 
fected at  the  time  the  certificate  was  delivered  to  him,  while  not  at  the 
time  apparently  of  a  serious  nature,  really  culminated  in  his  death.  The 
uncontradicted  evidence  also  shows  that  the  certificate  was  delivered  to 
deceased  on  the  date  plaintiff's  witnesses  testified  to  its  delivery,  and  the 
plaintiff  seeks  to  fix  the  time  of  delivery,  to  wit,  on  the  7th  of  August, 
1899,  a  time  deceased  was  affected  with  a  sickness  known  as  biliousness 
and  not  probably  an  illness  considered  by  the  jury  as  a  disease  of  a 
serious  nature,  but  which  illness  brought  about  and  superinduced  an  ill- 
ness that  culminated  in  his  death."  If  the  charge  needed  further  ex- 
planation, as  claimed  by  defendant,  as  to  what  "a  disease  of  a  serious 
nature  was,"  defendant  should  have  asked  an  instruction  upon  the  point 
to  raise  the  question  intended.  The  issue  submitted  by  the  court  is  sim- 
ple, and  the  jury  must  have  understood  it  in  the  proper  sense,  and  we 
can  not  see  that  they  were  misled  by  the  court's  charge. 

It  is  also  assigned  that  the  court  erred  in  the  instruction:  "But  if 
you  believe  from  the  evidence  that  W.  H.  Locklin  at  the  time  said 
beneficiary  certificate  was  delivered  to  him  was  not  sick,  then  you  will 
find  for  plaintiff."  Appellant  argues  that  this  part  of  the  charge  is 
erroneous,  because  the  uncontradicted  evidence  shows  that  Locklin  was 
sick  when  the  certificate  was  delivered.  We  do  not  find  any  error  in 
the  charge  objected  to.  The  evidence  warranted  the  charge,  and  it  was 
not  improper  to  submit  the  question. 
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Again,  the  following  part  of  the  court's  charge  is  attacked  by  assign- 
ment of  error:  "Or  if  you  believe  from  the  evidence  that  at  the  time 
the  beneficiary  certificate  was  actually  delivered,  the  said  W.  H.  Lock- 
lin  was  unwell,  but  that  the  illness  was  not  of  a  serious  nature,  and  did 
not  affect  the  risk  or  the  pn)bable  duration  of  his  life,  then  you  are  in- 
structed that  within  the  meaning  of  the  conditions  of  the  certificate 
said  Locklin  was  in  good  health/^  Appellant  claims  that  the  charge  is 
not  supported  by  any  evidence,  as  it  was  shown  that  he  was  affected  at 
tlie  time  by  a  disease  which  brought  on  his  death.  And  again  it  is 
claimed  that  charge  does  not  define  an  illness  of  a  serious  nature  or  the 
phrase  "risk  to  be  assumed,^'  or  who  assumed  it,  and  is  calculated  to 
impress  the  jury  with  the  idea  that  it  was  some  duty  assumed  by  de- 
ceased, and  that  the  charge  is  confusing,  unintelligible,  and  unsupported 
by  any  evidence,  and  the  charge  did  not  explain  what  was  meant  by  ill- 
ness affecting  the  duration  of  life,  but  left  the  jury  to  infer  that  al- 
though deceased  may  have  died  of  an  illness  different  in  name  from  the 
illness  affecting  him  at  the  time  of  the  delivery  of  the  certificate,  yet 
which  was  produced  by  the  very  illness  he  did  have  at  the  time  of  de- 
livery, they  should  still  find  for  plaintiff,  there  being  evidence  tending 
to  show  that  he  was  affected  with  an  illness  not  precisely  the  same  as 
that  which  caused  his  death,  but  that  he  was  affected  with  illness  at  the 
time  of  delivery  of  the  certificate  which  produced  and  ran  into  the  ill- 
ness which  caused  his  death. 

The  assignment  is  not  well  taken.  It  was  not  error  to  fail  to  define 
what  was  meant  by  a  disease  of  a  serious  nature,  further  than  waB 
stated  by  the  court^s  charge  as  an  illness  that  did  not  affect  the  risk. 

We  do  not  find  other  criticisms  of  the  charge  well  taken,  nor  that  the 
result  of  the  trial  should  be  changed  on  that  account.  If  deceased  was 
not  well  at  the  time  the  certificate  was  delivered,  but  such  illness  did  not 
affect  the  risk,  and  was  not  included  in  the  policy  rendering  it  void  or 
uncollectible,  such  illness  would  be  immaterial  and  not  available  as  a 
defense.  A  trivial  ilhiess  such  as  does  not  affect  the  risk  would  not 
under  this  policy  be  construed  to  defeat  its  collection,  in  case  of  subse- 
quent death.  Life  Association  v.  Bozeman,  52  S.  W.  Rep.,  94;  Society 
V.  Reutlinger,  25  S.  W.  Rep.,  837. 

It  is  shown  by  the  testimony  that  if  Locklin  was  sick  at  the  time  that 
the  policy  or  certificate  was  delivered  to  him,  the  illness  was  not  serious; 
that  he  was  not  prevented  from  attending  to  his  business  or  his  duties 
as  road  overseer;  and  the  jury  were  authorized  to  conclude  that  such 
ailment  did  not  result  in  his  death,  but  that  death  was  caused  by  a 
change  in  his  sickness  after  the  delivery  of  the  policy. 

The  court  correctly  informed  the  jury  as  to  the  meaning  of  the  term 
"good  health^^  as  used  in  the  certificate;  and  that  if  they  should  find  that 
Locklin  was  unwell  when  the  certificate  was  delivered  to  him,  but  that 
his  illness  was  not  of  a  serious  nature,  and  did  not  affect  the  risk  as- 
sumed or  thfe  probable  duration  of  life,  then  within  the  meaning  of  the 
certificate  and  the  terms  of  the  contract  he  was  in  good  health.    The 
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charge  asked  by  appellant  on  the  subject  was  not  correct  and  was  prop- 
erly refused.  The  court^s  charge  was  sufficient,  and  the  jury  upon  satis- 
factory evidence  having  determined  the  issues  in  favor  of  the  plaintiff, 
the  verdict  should  not  be  disturbed. 

We  have  considered  every  question  raised  by  the  brief  of  appellant, 
and  find  no  cause  for  reversing  the  judgment,  and  it  is  affirmed. 

Affirmed. 


Port  Worth  &  Rio  Grande  Railway  Company  t. 
Mrs.  M.  L.  Sivells  et  al. 

Decided  March  12,  1902. 

1.-— Death— Damagea— Charge— Aggregate  of  Expected  Contrihationa. 

In  an  action  for  injuries  by  causing  the  death  of  the  supporter  of  the 
family,  it  is  error  to  direct  the  awarding  of  an  amount,  as  damages,  equal  to 
the  sum  of  the  contributions  plaintiffs  would  have  received  from  deceased 
during  his  lifetime,  had  he  not  been  killed. 

9. — Same— Correcting  Erroneous  Charge. 

Error  in  directing  the  assessment  in  damages  for  loss  of  expected  future 
contributions  from  deceased  of  the  aggregate  of  such  sums  was  not  cured  by  a 
general  direction  to  assess  such  damages  as  woidd  compensate  plaintiffs  for  the 
loss  sustained. 

S.^Erroneous  Charge— Motion  for  New  TriaL 

Error  in  the  court's  charge  is  not  waived  by  failing  to  urge  it  as  a  ground 
for  new  trial. 

4. — Opinion  Evidence. 

The  question  whether  an  ordinarily  gentle  horse  "will  stand  when  cars  are 
bumping  together  right  by  his  head"  is  not  within  the  scope  of  expert  evidence 
and  the  testimony  should  not  be  allowed. 

Appeal  from  Brown.    Tried  below  before  Hon.  John  W.  Goodwin. 

Appellant's  eighth  assignment  of  error  was  as  follows:  The  court 
erred"  in  allowing  the  witness,  M.  C.  Howard,  to  testify  over  defendant's 
objection,  as  shown  by  its  bill  of  exception  number  11. 

The  bill  showed  that  plaintiffs'  witness  Howard,  a  drayman  in  Brown- 
wood,  was  asked  ^Vhether  or  not  an  ordinary  horse^  that  is,  a  horse 
that  is  regarded  as  ordinarily  gentle,  will  stand  when  cars  are  bumping 
together  right  by  his  head."  Defendant  objected  to  this  question  as 
immaterial,  incompetent,  and  irrelevant,  which  objection  was  over- 
ruled, and  the  defendant  excepted.  Witness  was  allowed  to  state  that 
most  of  them  will  jump  away  from  the  cars,  when  they  come  together, 
or  when  the  engine  gets  close  to  them. 

N.  E.  Lassiter,  T,  C.  Wilkinson,  and  Robert  Harrison,  for  appellant. 

Jenkins  &  McCartney  and  Coffee  &  Scott,  for  appellees. 

Vol.  28  Civil— 32. 
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KEY,  AssooiATB  Justice. — ^This  is  a  statutory  action  by  the  sua* 
viving  wife  and  children  of  W.  B.  Sivells  to  recover  damages  on  ac- 
count of  his  death,  alleged  to  have  been  caused  by  the  negligence  of 
appellant  railway  company.  Prom  a  judgment  in  favor  of  the  plain- 
tiffs, the  company  has  appealed  and  assigned  numerous  errors. 

As  to  the  measure  of  damages,  the  trial  court  gave  the  following  in- 
struction: "If  you  find  for  plaintiffs,  you  will  award  them  such  sum 
as  you  may,  under  the  evidence,  reasonably  believe  plaintiffs  would 
have  received  from  the  assistance  of  W.  B.  Sivells,  had  he  not  been 
killed,  and  you  may  in  estimating  such  damages  consider,  under  the 
evidence  before  you,  iiie  age  of  W.  B.  Sivells  at  the  time  of  his  death, 
the  time  he  might  live,  and  other  evidence  tending  to  show  what  dam- 
age, if  any,  plaintiflb  may  have  received  by  reason  of  the  killing  of  W. 
B.  Sivells.  You  will  find  for  plaintiffs  such,  damages  under  the  in- 
structions herein  given  you  as  you  think  will  compensate  them  for  the 
loss  sustained  by  the  killing  of  said  Sivells.^' 

This  instruction  is  assigned  as  error,  and  the  assignment  must  be  sus- 
tained.    Railway  v.  Carstens,  49  S.  W.  Rep.,  2 ;  Railway  v.  Loeffler,  51 
S.  W.  Rep.,  536 ;  Railway  v.  Morrison,  56  S.  W.  Rep.,  745.     The  first 
part  of  this  charge  specifically  and  distinctly  directed  the  jury,  if  they 
found  for  the  plaintiffs,  to  award  them  a  sum  of  money  equal  to  the 
aggregate  of  all  the  pecuniary  benefits  that  the  plaintiffs  would  have 
received  from  W.  B.  Sivells,  if  he  had  not  been  killed.    In  other  words, 
the  jury  were  told  that  if  the  defendant  was  liable  for  the  death  of 
Sivells,  it  must  pay  in  advance  a  sum  of  money  equal  to  all  of  the 
pecuniary  benefits  the  plaintiffs  would  have  obtained  from  SiveUs  in 
the  future.    A  charge  similar  to  this  was  condemned  by  our  Supreme 
Court  in  Railway  v.  Morrison,  supra.    But  it  is  contended  on  behalf 
of  appellees  that  the  last  sentence  in  the  charge  imder  consideration 
modifies  and  corrects  the  preceding  sentence,  and  leaves  the  charge  free 
from  just  groimd  of  complaint.     This  position  is  untenable.     The  sent- 
ence referred  to  does  not  attempt  to  change,  explain,  or  restrict  the 
former;  but,  on  the  contrary,  seems  to  refer  the  jury  thereto  for  the 
correct  rule  as  to  the  measure  of  damages,  because  it  directs  the  jury 
to  proceed  **under  the  instructions  herein  given  you.'*    But  if  it  could 
be  held  that  the  last  sentence  states  the  law  correctly,  then  it  would  fol- 
low that  it  is  in  conflict  with  the  sentence  immediately  preceding  it;  and 
as  it  does  not  attempt  to  withdraw  or  modify  the  objectionable  sentence, 
it  would  leave  the  jury  without  any  proper  guide  on  the  subject  re- 
ferred to,  and  would  constitute  reversible  error.    Railway  v.  Lehman, 
3  Texas  Ct.  Rep.,  866. 

Counsel  for  appellees  object  to  this  court^s  considering  the  assign- 
ment of  error  addressed  to  the  charge  in  question,  because  it  was  not 
complained  of  in  appellant's  motion  for  a  new  trial  in  the  court  below; 
the  contention  being  that  all  questions,  including  questions  of  law,  not 
presented  in  a  motion  for  new  trial,  are  to  be  considered  as  waived  on 
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appeal.    As  to  questions  of  law,  this  contention  is  untenable.    Tele- 
graph Co.  V.  Mitchell,  89  Texas,  441. 

We  also  sustain  the  eighth  assignment  of  error.  The  evidence  given 
by  the  witness  Howard,  and  complained  of  in  that  assignment,  does 
not  fall  within  the  scope  of  expert  testimony,  and  should  have  been 
excluded. 

We  also  suggest  upon  another  trial  the  charge  to  the  jury  be  so 
framed  as  to  submit  more  distinctly  and  clearly  the  question  of  proper 
care  and  contributory  negligence  on  the  part  of  the  deceased,  in  the 
manner  of  attempting  to  stop  his  team. 

On  all  the  other  assignments  presenting  questions  of  law  we  rule 
against  appellant.  We  express  no  opinion  upon  the  merits  of  the  case 
as  developed  by  the  testimony. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


H.  G.  Ghimbeblain  v.  John  W.  Baker  et  al. 

Decided  March  12,  1902. 

1.— Clond  on  Title— Injunction— Ezecation  Sale. 

Sale  of  plaintifTs  land  on  execution  against  another  will  not  be  enjoined, 
as  casting  a  cloud  on  title,  when  the  purchaser,  and  not  the  owner  see  Icing 
injunction,  would  be  the  one  compelled  to  resort  to  evidence  extrinsic  of  the  con- 
veyances, to  show  title  in  himself  if  sale  were  completed. 

S.— Same. 

An  attempt  to  sell  land  under  execution  against  plaintiff's  vendor,  claiming 
the  conveyance  to  him  to  be  in  fraud  of  the  plaintiff  in  such  execution,  does  not 
threaten  such  cloud  on  plaintiff's  title  as  to  furnish  him  ground  to  enjoin  the 
eale. 

S.— Frandnlent  Sale— Pleading. 

Pleadings  considered  and  held  to  sufficiently  negative  the  inference  of  fraud 
in  the  purdiase  on  credit  of  land  of  an  insolvent  debtor,  following  the  rules 
announced  in  Paddock  v.  Jackson,  41  Southwestern  Reporter,  700. 

Appeal  from  McLennan.  Tried  below  before  Hon. '  Marshall  Sur- 
ratt. 

John  0.  Winier,  for  appellant. 

H.  N.  Atkinson,  for  appellees. 

FISHEE,  Chief  Justice. — ^This  is  an  action  by  appellant  against 
John  W.  Baker,  sheriff  of  McLennan  County,  and  A.  J.  Sewell,  plain- 
tiff in  execution,  to  enjoin  and  restrain  the  sale  of  certain  land  de- 
scribed in  plaintiff's  petition,  under  execution  sale,  which  was  levied 
upon  as  the  property  of  one  Leland,  in  a  suit  wherein  Sewell  was  plain- 
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tiff  and  Leland  defendant.  The  petition  alleges  that  the  plaintiff  was 
the  owner  of  the  land  at  the  time  that  the  writ  was  levied,  and  was  in 
possession  of  the  same,  the  same  having  been  conveyed  to  him  by  deed 
executed  by  Leland,  which  was,  before  the  levy  of  the  writ,  didy  and 
properly  recorded  in  the  county  where  the  land  is  situated.  And  also 
alleges  that  the  levy  of  said  execution,  and  the  sale,  if  permitted  to  be 
made  by  virtue  of  it,  would  create  a  cloud  upon  the  plaintiff's  title; 
and  goes  on  to  allege  other  facts,  which,  it  is  claimed  by  the  plaintiff, 
will  affect  the  market  value  of  his  land  and  interfere  with  the  use  and 
disposition  thereof  by  the  plaintiff,  if  the  threatened  cloud  is  not  pre* 
vented.  The  appellee  in  answer  averred  that  the  deed  from  Leland  to 
the  plaintiff  conveying  the  land  was  made  in  fraud  of  the  creditors  of 
Leland,  among  whom  at  that  time  was  appellee  Sewell. 

Plaintiff  replied  denying  this  allegation;  but  in  his  pleadings,  in 
effect,  it  is  alleged  that  Leland  was  insolvent,  and  that  the  land  was 
worth  about  $25,000,  and  that  he  paid  Leland  or  executed  to  him  his 
notes  therefor,  in  consideration  of  the  sale  to  him,  in  the  sum  of  about 
$800,  and  agreed  to  assume  and  pay  off  a  mortgage  debt  on  the  prem- 
ises of  about  $20,000.  There  are  also  some  averments  to  the  effect  that 
this  mortgage  debt  is  partly  due  and  is  pressing,  and  that  the  only  way 
open  to  the  plaintiff  to  settle  the  same  is  by  the  proceeds  arising  from 
the  use  of  the  land  or  by  incumbering  or  selling  a  portion  of  the  same, 
in  order  to  procure  money  to  pay  off  and  satisfy  the  mortgage  debt. 

Upon  final  hearing  the  court  dissolved  the  injunction  and  dismissed 
the  plaintiff's  case. 

If  the  question  was  an  open  one  in  this  State,  we  would  be  inclined 
to  agree  with  the  contention  of  appellant  that  the  facts  stated  consti- 
tuted a  threatened  cloud  upon  title,  and  that  equity  by  injunction  would 
be  the  proper  remedy  to  prevent  it.  Such  a  ruling,  in  our  opinion, 
would  be  in  keeping  with  principle  and  the  better  reason  that  should 
govern  this  subject,  which  is  indicated  in  the  following  authorities: 
17  Enc.  of  PL  and  Prac,  285-289,  330;  6  Am.  and  Eng.  Enc.  of  Law, 
2  ed.,  150,  152,  153,  163,  166;  1  High  on  Injunc,  sees.  372-375;  Stod- 
dard V.  Prescott,  68  Mich.,  546;  Thompson  v.  Lynch,  29  Cal.,  190; 
Van  Wyck  v.  Kneables,  106  IJ.  S.,  370;  Pixley  v.  Higgins,  15  Cal.,  130; 
Bea  V.  Longstreet,  54  Ala.,  293,  294;  Lyon  v.  Alley,  130  TJ.  S.,  186; 
Verden  v.  City  of  St.  Louis,  131  Mo.,  74;  Byerly  v.  Humphrey,  95  N. 
C,  154;  Johnson  v.  Cooper,  24  Am.  Dec.,  508;  Wood  v.  Seeley,  32  X. 
Y.,  113;  Thompson  v.  Etowah  Iron  Co.,  91  Qa.,  539;  Stout  v.  Cook, 
37  111.,  285;  Ames  v.  Sankey,  128  111.,  526;  Bomer  v.  Mayo,  19  Fla., 
543;  Cassiano  v.  Ursuline  Academy,  64  Texas,  676;  Day  Cattle  Ca 
V.  State,  68  Texas,  526. 

These  authorities  indicate  the  general  rule  to  be  that  where  the  title 
or  right  asserted  by  the  defendant  would  prevail  unless  the  plaintiff 
would  introduce  extrinsic  evidence  to  defeat  it,  a  cloud  upon  title  would 
result,  and  that  in  such  a  case  the  jurisdiction  of  a  court  of  equity  may 
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be  invoked,  not  only  to  remove  a  cloud  but  to  prevent  its  creation,  when 
the  possible  danger  therefrom  is  imminent  and  real^  in'  that  it  is  of  a 
nature  calculated  to  prevent  the  plaintiff  in  the  use  and  enjoyment  and 
disposition  of  his  property;  or  that  may  materially  affect  its  market 
value.  The  authorities  cited  show  that  these  principles  have  been  ap- 
plied in  cases  where  the  plaintiff  and  defendant  are  asserting  title  from 
the  same  grantor.  In  some  of  the  cases  cited  it  was  even  held  that 
although  the  title  asserted  by  the  defendant  may  be  void,  it  could  and 
would,  under  some  circumstances,  have  created  a  cloud  upon  title,  and 
that  a  court  of  equity  would  remove  it.  This  view  was  to  some  extent 
discussed  and  approved  in  Day  Cattle  Co.  v.  State,  68  Texas,  supra. 

The  invalidity  of  the  title  of  the  defendant  complained  of  in  the 
allegations  of  the  plaintiff,  if  the  execution  sale  was  permitted  to  go 
on  and  conveyance  be  made  to  the  defendant  in  pursuance  of  it,  would 
not  appear  upon  the  face  of  the  defendant's  title,  and  if  title  to  the  land 
was  asserted  under  it,  plaintiff  would  be  required  to  introduce  extrinsic 
evidence  in  order  to  defeat  it.  Although  the  plaintiff's  title  might  be 
superior,  and  the  records  of  deeds  of  the  county  where  the  land  was 
situated  might  show  this  fact,  still,  nevertheless,  the  existence  of  a 
purported  title  in  the  defendant  from  the  same  vendor  imder  whom  the 
plaintiff  claims  would  throw  some  suspicion  upon  the  superiority  of  the 
plaintiff's  title,  and  would,  to  some  extent,  impair  its  efficiency  and  af- 
fect its  market  value.  But  the  decided  cases  coming  from  the  courts 
of  this  State  are,  to  a  great  extent,  opposed  to  the  views  above  expressed, 
and  are  so  numerous  upon  this  subject,  commencing  with  the  early  his- 
tory of  the  Supreme  Court  and  extending  up  almost  to  the  present  time, 
that  we  do  not  feel  at  liberty  to  disregard  them,  and  to  undertake  to 
imsettle  the  rule  that  has  in  this  State  been  so  firmly  established  and 
that  has  so  long  existed.  Such  an  undertaking  by  this  court  would  be 
merely  persuasive  and  of  little  force.  Upon  the  subject  just  discussed, 
the  disposition  of  this  case  by  the  trial  court  is  sustained  by  the  following 
cases:  Carlin  v.  Hudson,  12  Texas,  203;  Henderson  v.  Morrow,  12 
Texas,  1;  Witman  v.  Willis,  51  Texas,  422,  and  the  same  case,  431; 
Purgeson  v.  Herring,  49  Texas,  130 ;  Purington  v.  Davis,  66  Texas,  456 ; 
Spencer  v.  Rosenthal,  58  Texas,  4;  Canard  v.  Mabry,  78  Texas,  158; 
Mann  v.  Wallace,  Landes  &  Co.,  75  Texas,  613 ;  Heath  v.  Bank,  32  S. 
W.  Rep.,  779;  Paddock  v.  Jackson,  41  S.  W.  Rep.,  700;  Cook  v.  Rail- 
way,  3  Texas  Civ.  App.,  145 ;  Ivey  v.  Kempner,  2  Texas  Civ.  App.,  477 ; 
Wofford  V.  Recker,  10  Texas  Civ.  App.,  173. 

On  the  issue  that  the  appellant's  title  was  acquired  in  fraud  of  the 
rights  of  appellee  tod  other  creditors  of  Leland,  and  that  the  averments 
of  the  petition  do  not  sufficiently  negative  the  existence  of  facts  from 
which  the  inference  of  fraud  might  arise  by  reason  of  the  transactions 
disclosed  by  the  pleadings,  we  are  of  the  opinion  that  the  case  of  Pad- 
dock V.  Jackson,  41  Southwestern  Reporter,  700,  is  in  point  upon  this 
subject,  and  will  support  the  judgment  of  the  trial  court. 
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We  do  not  think  the  case  made  by  the  petition  comes  within  the  mie 
announced  in  the  latter  part  of  the  opinion  of  the  court  in  Sumner  t. 
Crawford,  91  Texas,  131. 

The  judgment  of  the  trial  court  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


L.  y.  Manniko  et  al.  v.  Elviba  Morris. 

Decided  March  19,  1902. 

Liquor  Dealer— Bondsmen— Acts  of  Agents. 

A  liquor  dealer  and  the  sureties  on  his  bond  are  liable  for  the  acts  of  his 
employes  in  permitting  a  minor  to  enter  and  remain  on  his  premisea. 

Appeal  from  Hamilton.    Tried  below  before  Hon.  W.  J.  Oxford. 

Eidson  &  Eidson,  for  appellants. 

Main  &  Chesley,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  on  a  liquor  dealer's  bond, 
brought  by  a  parent  to  recover  damages,  as  provided  by  statute.  The 
petition  contained  two  coimts,  one  charging  that  the  defendant  Man- 
ning permitted  the  plaintiff's  minor  son  to  enter  and  remain  in  Man- 
ning's place  of  business;  and  the  other  charging  an  unlawful  sale  of 
liquor  to  the  minor.  The  jury  fotuid  for  the  plaintiff  on  the  first  issue, 
awarding  $500  damages,  and  the  defendants  have  appealed. 

The  testimony  shows  that  the  defendant  Manning  was  engaged  in 
the  retail  liquor  business  in  Hamilton,  Texas,  and  the  other  defendants 
were  sureties  on  his  statutory  bond.  That  during  Manning's  absence, 
J.  J.  Cleveland  and  J.  F.  BuUard,  his  employes  in  charge  of  his  busi- 
ness, without  his  knowledge  or  consent,  permitted  Willie  M.  Bryan, 
the  plaintiff's  minor  son,  to  enter  and  remain  in  Manning's  place  of 
business. 

We  overrule  the  contention  that  Manning  and  the  sureties  on  his 
bond  are  not  responsible  for  the  acts  of  the  agents  left  in  charge  of 
Manning's  business.  As  held  by  the  Court  of  Civil  Appeals  at  Galves- 
ton, in  Maier  v.  State,  we  think  it  was  the  purpose  of  the  Legislature 
in  enacting  the  statute  requiring  liquor  dealers  to  give  bond,  to  hold 
the  dealer  responsible  for  the  maimer  in  which  hi§  business  is  con- 
ducted, whether  conducted  by  him  in  person  or  by  an  agent  selected 
by  him. 

We  also  hold  that  the  charge  of  the  court  is  not  subject  to  the  criti- 
cisms urged  against  it. 

Affirmed. 
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Alex.  Williams  et  al.  v.  Intebnational  &  Great  Nobthbrn 
Railroad  Company. 

Decided  March  19,  1902;  April  30,  1902. 

1.— Carrier  of  Pataensera— Separate  Coach  Law— Whites  in  Negro  Coach. 

Evidence  in  case  of  a  neffro  crowded  out  of  the  coach  provided  for  his  race, 
which  was  partly  occupied  by  whites,  onto  the  car  platform,  where  he  was 
pushed  from  the  train  while  in  motion,  held  to  require  the  giving  of  a  reauested 
instruction  as  to  the  duty  of  company  to  have  removed  the  whites  from  tne  car. 

S.— Riding  on  Platform— Contributory  Negligence. 

Whether  it  was  contributory  negligence  under  the  facts  considered,  for  a 
passenger  to  ride  on  the  platform  when  there  was  no  room  in  the  car  provided 
for  his  race,  held  a  question  of  fact,  not  justifying  a  charge  relieving  him  from 
such  imputation  as  matter  of  law. 

^.—Overcrowded  Train— Sections  of  Ezcorsion  Train. 

Under  pleadings  and  evidence  presenting  that  issue  it  was  the  duty  of  the 
court  to  submit  the  question  whether  the  railway  was  negligent,  when  the  first 
section*  of  an  excursion  train  became  overcrowded,  in  failing  to  put  the  second 
section,  not  so  crowded,  in  advance,  and  to  refuse  an  instruction  relieving  it  of 
this  duty  if  it  gave  notice  to  passengers  at  the  depot  to  wait  for  the  second 
section,  which  notice  plaintiff  did  not  appear  to  have  neard. 

4.— Ezcnrsion— Advertisement— —Svidence. 

Where  the  conduct  of  a  railway  company  in  permitting  its  train  to  be  over- 
crowded was  in  issue  as  an  element  of  negligence,  it  was  proper  to  prove  its 
advertisement  of  excursions  for  that  day  as  bearing  on  the  number  of  pas- 
sengers it  should  have  anticipated  and  provided  for. 

6.— Overcrowding  Train— Notifying  Passenger  to  Take  Another. 

Giving  notice  to  passengers  to  wait  for  the  second  section  of  an  excursion, 
when  the  first  was  overcrowded,  did  not  in  law  make  a  passenger  boarding  the 
first  asume  the  risk  from  ite  crowded  condition;  he  may  not  have  heard  the 
notice,  or,  hearing  it,  not  have  known  there  was  room  on  the  second  for  persons 
of  his  race;  and  the  question  of  his  negligence  in  boarding  the  first  was  one  of 
fact. 

8.— Passenger— Carrier— Degrees  of  Negligence. 

A  passenger  is  bound  only  to  the  use  of  ordinary  care;  a  carrier  to  a  high 
degree  of  care  in  furnishing  seats  to  its  passengers  and  protecting  them  from  the 
danger  from  overcrowded  cars ;  but  the  proprie^  of  the  expression  of  its  duty  as 
''the  highest  degree  of  care,"  is  doubtful. 

7.— Evidence— Hazinless  Error. 

The  rejection  of  evidence  that  plaintiff's  ticket  was  for  a  first  class  passage 
was  improper,  but  not  reversible  error  where  his  rights  in  the  matters  at  issue 
were  the  same  whether  it  was  first  or  second  class. 

8.— Passenger  Carrier— Mail  Train. 

The  fact  that  a  passenger  train  carries  the  United  Stetes  mail  can  not  affect 
the  obligation  of  the  carrier  in  regard  to  ite  proper  operation  for  the  safety  of 
passengers. 

Error  to  Comal.    Tried  bebw  before  Hon.  L.  W.  Moore. 

F.  J.  Mater  (N.  A.  Stedman,  of  counsel),  for  plaintiff  in  error. 

S.  B.  Fisher,  for  defendant  in  error. 

FISHEE,  .Chief  Justice. — This  is  an  action  for  damages  by  the 
appellant  against  the  railroad  company  on  account  of  injuries  sus- 
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tained  by  Alex.  Williams,  when  a  passenger  on  board  of  one  of  appel- 
lant's trains,  by  falling  therefrom  while  the  same  was  in  motion.  Ver- 
dict and  judgment  were  in  favor  of  the  railroad  company. 

The  case  made  by  the  plaintiffs  petition  is  to  the  effect  that  Alex. 
Williams,  a  negro,  and  on  the  21st  of  April,  1900,  at  New  Braunfek, 
Texas,  purchased  a  first  class  ticket  over  defendant's  road  from  that 
point  to  San  Antonio  and  return.     He  boarded  the  train  at  New  Bratin- 
fels  to  take  passage  to  San  Antonio,  and  at  once  sought  the  negro  coach. 
There  were  no  vacant  seats  in  that  coach.     Most  of  the  same  were  occu- 
pied by  white  men.    The  other  coaches  were  crowded,  and  it  is  averred 
that  plaintiff  was  not  permitted,  by  virtue  of  the  law,  to  enter  therein, 
as  he  was  a  negro.    He  entered  the  negro  coach  and  found  standing 
room  only;  and  while  in  the  coach,  and  after  the  train  had  left  New 
Braunfels  more  white  men  entered  that  coach,  until  there  was  no  stand- 
ing room ;  all  of  which,  it  is  alleged,  the  defendant  and  its  servants  knew. 
By  reason  of  the  crowded  condition  of  the  car,  the  plaintiff  was  crowded 
therefrom  onto  the  platform.     At  that  time  there  were  passengers  on 
the  platform,  and  others  thereafter  went  upon  the  platform.     When  the 
train  was  running  at  full  speed,  and  at  the  time  that  Alex.  Williams 
was  standing  upon  the  platform  holding  fast  to  the  car,  and  in  as  safe 
and  comfortable  position  as  he  could  get,  without  negligence  upon  his 
part,  it  is  alleged  that,  the  train  going  around  a  curve,  owing  to  the 
movement  thereof  and  the  swaying  of  the  car,  some  of  the  passengers 
on  the  platform  were  thrown  against  the  plaintiff  and  he  was  overbal- 
anced and  thrown  from  the  train.     The  petition  then  proceeds  to  min- 
utely allege  the  result  of  the  accident,  and  the  manner  in  which  the 
plaintiff  was  injured,  and  the  damages  and  loss  sustained.     Then  fol- 
low averments  to  the  effect  that  the  defendant  carelessly  and  negligently 
failed  and  refused  to  provide  sufficient  cars  and  accommodation  to  haul 
in  safety  all  of  the  passengers  to  whom  the  defendant  had  sold  tickets 
and  who  were  rightfully  upon  that  train ;  that  all  the  seats  were  full  and 
the  aisles  were  crowded,  and  that  by  reason  of  this  condition  many  were 
compelled  to  stand  upon  the  platforms,  which  platforms  were  open  and 
without  protection  on  the  sides;  and  that  the  defendant  wrongfully, 
negligently,  and  carelessly  took  passengers  on  the  train  after  all  the 
seats  were  occupied,  and  after  standing  room  in  the  aisles  was  exhausted, 
and  carelessly  and  negligently  arranged  and  operated  its  different  trains 
so  as  to  overcrowd  the  train;  and  negligently  and  carelessly  placed  its 
fullest  and  most  crowded  trains  in  those  places  and  positions  where  the 
largest  number  of  people  were  waiting  to  board  the  train,  and  then  care- 
lessly and  negligently  still  more  crowded  the  same.     That  it  wrongfully 
and  negligently  and  in  disregard  of  the  law  violated  its  duty  in  permit- 
ting white  passengers  to  go  into  and  occupy  the  negro  coach,  and  thereby 
to  crowd  the  plaintiff  out  onto  the  platform;  and  that  the  facts  alleged 
were  known  to  the  defendant  and  its  servants,  and  they  took  no  steps 
to  prevent  the  same. 
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The  defendant  pleaded  the  general  denial,  and  also  alleged  that  plain- 
tiff was  on  the  platform  contrary  to  the  rules  of  the  company  and  was 
guilty  of  contributory  negligence;  that  the  defendant  furnished  two 
other  special  trains,  which  were  amply  sufficient  to  accommodate  all; 
that  one  was  only  six  minutes  behind  the  train  the  plaintiff  took  and 
the  other  six  minutes  behind  the  second;  that  the  defendant  and  its 
agents  informed  the  plaintiff  of  this  and  requested  him  to  go  on  to  one 
of  the  other  trains,  but  the  plaintiff  still  recklessly  and  negligently 
crowded  on  to  the  first  train,  after  the  same  was  full. 

Appellant's  fifth  assignment  of  error  complains  of  the  refusal  of  the 
court  to  give  the  following  instructions:  **It  was  the  duty  of  the  rail- 
road company  to  provide  separate  coaches  for  the  accommodation  of 
white  and  negro  passengers.  Conductors  on  passenger  trains  provided 
with  separate  coaches  have  authority  to  refuse  white  passengers  seats 
in  negro  coaches,  and  to  refuse  negro  passengers  seats  in  coaches  for 
white  people,  and  it  is  the  duty  of  the  railroad  company  to  remove  all 
white  passengers  from  negro  coaches,  and  to  remove  all  negro  passengers 
from  tiie  coaches  for  the  whites.  Therefore,  if  you  believe  from  the  evi- 
dence that  the  plaintiff  Alex.  Williams  is  a  negro,  that  he  entered  the 
negro  coach,  that  said  negro  coach  would  have  had  room  for  him  if 
white  people  had  not  been  in  it,  that  white  men  went  into  said  coach, 
occupied  the  seats  and  room,  and  thereby  the  said  negro  coach  became 
so  crowded  that  there  was  not  room  in  it  for  the  plaintiff,  and  that  on 
this  occasion  the  plaintiff  Alex.  Williams  was  crowded  out  on  the  plat- 
form of  said  negro  coach,  and  that  he  fell  from  said  platform,  or  was 
pushed  or  thrown  from  said  platform  by  other  passengers  being  thrown 
against  him  from  the  swaying  of  the  cars,  and  was  injured  without  con- 
tributory negligence  on  his  part,  you  will  find  a  verdict  in  favor  of  the 
plaintiff  and  assess  the  damages  as  explained  in  other  portions  of  this 
charge.'^ 

Special  instructions  number  5  asked  by  plaintiff  and  refused  by  the 
court  is  as  follows:  '^If  the  plaintiff  Alex.  Williams  is  a  negro,  he 
had  no  right  to  go  into  any  coach,  for  the  purpose  of  riding  therein, 
which  was  intended  for  whites,  whether  there  were  seats  or  other  room 
therein  or  not;  but  he  only  had  a  right  to  ride  in  coaches  which  were 
intended  for  negroes,  and  therefore  you  are  instructed  that  it  was  not 
negligence  on  the  part  of  said  plaintiff  to  stand  on  the  platform,  if  there 
was  no  room  for  him  in  the  negro  coaches,  even  if  these  was  plenty  of 
room  for  him  in  the  coaches  for  white  people.^' 

The  only  charge  given  by  the  court  upon  this  subject  is  in  the  follow- 
ing language :  "It  is  the  duty  of  said  company  to  have  separate  coaches 
or  compartments  thereof  for  whites  and  negroes. '* 

There  is  evidence  in  the  record  to  the  effect  that  the  plaintiff  pur- 
chased at  New  Braunfels  on  the  day  in  question  an  excursion  ticket 
from  that  point  to  San  Antonio  and  return,  and  that  he  was  a  negro, 
and  immediately  upon  boarding  the  train  went  into  the  coach  used  for 
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the  purpose  of  transporting  negro  passengers  in  order  to  procure  a  seat; 
that  the  coach  was  crowded  and  all  the  seats  were  occupied^  and  that 
many  were  standing  in  the  aisles^  and  after  he  entered  the  car^  others 
came  in  and  he  was  crowded  out  of  the  car  onto  the  platform,  and  when 
there,  holding  on  as  best  he  could,  by  the  movement  of  the  train  and  the 
jostling  of  the  crowd  he  was  thrown  to  the  ground  while  the  train  was 
rapidly  moving,  and  sustained  some  of  the  injuries  complained  of. 
There  is  evidence  tending  to  show  that  he  was  exercising  proper  care  at 
the  time  of  the  accident.  While  the  evidence  of  the  conductor  is  to  the 
effect  that  he  does  not  recollect  whether  the  negro  coach  contained  white 
people  or  not,  there  is  positive  testimony,  upon  the  part  of  the  plain- 
tiff and  others,  that  there  were  white  people  in  the  negro  coach,  some 
of  whom  were  occupying  some  of  the  seats.  The  plaintiff,  and  one  of 
his  companions  who  boarded  the  train  with  him,  testifies  that  when  the 
conductor  took  up  their  tickets  they  asked  permission  to  change  to  one 
of  the  trains  following,  all  of  which  was  refused  by  the  conductor;  and 
the  witness  Horace  Sichardson  testifies  that  they  stated  to  the  conductor 
as  a  reason  for  this  request  that  the  car  was  badly  crowded  and  that 
they  could  not  get  seats,  and  that  there  was  hardly  standing  room. 
Whereupon  the  conductor  informed  the  plaintiff  and  Richardson  to  re- 
main on  that  train.  The  conductor  testified  that  he  had  the  authority, 
when  occasion  required,  to  give  a  passenger  a  transfer  authorizing  him 
to  ride  on  a  train  following  the  one  in  his  control.  There  is  also  evi- 
dence to  the  effect  that  the  conductor  made  no  effort  to  get  the  white 
people  out  of  the  negro  coach,  and  that  the  whites  were  occupying  the 
same  when  the  conductor  passed  through  the  coach  taking  up  tickets. 

In  view  of  the  averments  upon  this  subject  and  the  facts  as  stated, 
it  was  clearly  the  duty  of  the  court  to  give  the  first  of  the  instructions 
above  set  out.  It  substantially  embraced  the  law  upon  this  subject 
Rev.  Stats.,  arts.  4509,  4516;  Wood  v.  Railway,  42  S.  W.  Rep.,  349; 
Railway  v.  Williams,  60  S.  W.  Rep.,  732.  It  is  an  imperative  duty  re- 
quired by  law,  resting  upon  the  railway  companies,  to  furnish  separate 
coaches  or  compartments  in  its  cars  for  whites  and  blacks,  and  it  is  a 
violation  of  the  law  to  permit  the  whites  to  occupy  the  coaches  set  apart 
for  negroes;  and  the  law  makes  it  the  duty  of  the  conductor  to  prevent 
such  occupancy  and  to  remove  whites  when  found  in  the  n^gro  coaches. 

The  inference  from  the  facts  is  clear,  that  if  the  conductor  in  this 
instance  had  discharged  his  duty  and  removed  from  the  negro  coach 
the  whites  that  were  occupying  it,  room  could  have  been  found  ilierein 
for  the  appellant  and  others  of  his  race,  and  crowding  and  forcing  him 
upon  the  platform,  a  place  of  danger,  would  have  been  obviated.  The 
fact  that  he  remained  upon  the  platform  under  the  circumstances  as 
stated  would  not  necessarily  charge  him  with  contributory  negligence. 
Under  the  law  he  had  no  right  to  occupy  the  other  coaches  upon  the 
train,  which  were  assigned  to  whites;  and  when  the  circumstances  were 
such  that  he  found  no  room  in  the  negro  coach,  he  had  the  right  to  do 
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the  best,  in  view  of  his  comfort  and  safety^  that  the  circumstaneeB  al- 
lowed. 

In  the  Williams  case,  supra^  it  is  held  that  a  negro  passenger  under 
such  circumstances  as  those  detailed^  was  not  guilty  of  contributory  neg- 
ligence in  riding  upon  the  platform.  In  fact,  the  case  cited,  upon  many 
of  the  main  features,  is  very  similar  to  the  one  before  us;  but  in  view 
of  the  facts  of  this  case,  we  can  not  say  absolutely  that  the  appellant 
was  or  was  not  guilty  of  contributory  negligence  in  riding  on  the  plat- 
form. Therefore  the  second  special  instruction  as  above  set  out  was 
properly  refused,  because  it  contained  a  statesient  to  the  effect  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  in  standing  on  the 
platform.  Whether  under  the  facts  and  circumstances  he  was  guilty  of 
contributory  negligence  or  not  was  a  question  of  fact  for  the  jury;  and 
doubtless  upon  another  trial  a  charge  upon  this  branch  of  the  case  will 
be  BO  framed  as  to  meet  this  view  of  the  question. 

The  first  instruction  as  above  set  out  substantially  embraced  the  law^ 
and  the  court  should  have  given  it  in  charge  to  the  jury.  The  petition 
averred  that  the  defendant  carelessly  arranged  and  operated  its  different 
trains  so  as  to  overcrowd  some  of  its  trains,  and  negligently  and  care- 
lessly placed  its  fullest  and  most  crowded  trains  in  those  places  and 
positions  where  the  largest  number  of  people  were  awaiting  to  board 
the  train,  and  then  carelessly  and  negligently  still  more  crowded  the 
same. 

In  view  of  these  averments  and  evidence  to  the  effect  that  the  rail- 
road company  had  advertised  excursions  upon  that  date  to  San  Antonio, 
and  that  there  was,  following  the  train  upon  which  plaintiff  took  pas- 
sage, two  other  trains  which  were  not  so  crowded,  and  upon  which  there 
was  room  for  many  of  the  passengers  who  crowded  upon  the  first  train, 
and  that  these  trains  were  following  close  behind  the  one  that  was 
boarded  by  the  plaintiff,  the  plaintiff  offered  to  prove  that  the  over- 
crowded train  was  kept  ahead  all  the  way  to  San  Antonio,  and  stopped 
along  the  route  where  large  crowds  were  waiting  at  stations  to  take  pas- 
sage ;  and  that,  by  keeping  the  empty  trains  behind,  passengers  boarded 
the  overcrowded  train  in  front,  when  if  the  empty  trains  had  been  placed 
to  the  front  there  would  have  been  room  sufficient  to  have  accommodated 
the  crowd.  And  there  are  some  facts  in  connection  with  this  which 
tend  to  show  that  this  could  have  been  done  with  little  inconvenience 
to  the  railway  company. 

The  court  declined  to  permit  this  issue  to  be  submitted  to  and  con- 
sidered by  the  jury;  but  upon  the  contrary,  by  a  request  from  the  de- 
fendant, instructed  the  jury  as  follows:  "If  you  believe  from  the  evi- 
dence that  when  train  No.  1  reached  New  Braunfels  it  was  crowded,  and 
that  the  defendant  desired  and  gave  notice  of  its  desire  to  take  no  more 
passengers  thereon,  and  if  you  further  believe  that  said  train  was  being 
followed  by  two  trains  a  few  minutes  behind,  in  which  there  was  ample 
room  to  accommodate  persons  at  New  Braunfels  intending  to  take  pas- 
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sage  from  that  point  to  San  Antonio  or  intermediate  points,  then  you 
are  instructed  that  the  defendant  rested  under  no  duty  or  obligation  to 
Alex.  Williams,  or  other  persons  at  New  Braunfels  intending  to  go  from 
there  to  San  Antonio  or  intermediate  points,  to  side-track  or  lay  out 
its  train  No.  1,  to  enable  the  trains  following  to  take  on  and  carry  to 
Sffli  Antonio  or  intermediate  points  said  Alex  Williams  or  other  in- 
tending passengers;  and  you  are  instructed  to  disregard  and  not  con- 
sider any  evidence  to  that  effect,  and  that  such  a  course  could  have  been 
pursued  by  the  defendant  or  its  agents.*' 

In  this  connection  it  is  well  also  to  state  that  the  crowded  condition 
of  the  train  upon  which  the  appellant  took  passage  at  New  Braunfels 
was  apparent  when  that  train  arrived  at  San  Marcos,  before  it  reached 
New  Braunfels  going  south.  A  dispatch  was  sent  from  that  point  to 
the  agent  at  New  Braunfels  to  the  effect  to  keep  the  crowd  off  of  the 
train  known  as  No.  1,  and  on  which  the  plaintiff  and  other  passengers 
at  New  Braunfels  took  passage.  There  was  a  large  crowd  gathered  at 
the  station  at  New  Braunfels  when  the  train  arrived,  many  of  whom 
immediately  boarded  that  train,  among  whom  was  the  plaintiff.  The 
facts  authorize  the  inference  that  the  plaintiff  did  not  hear  the  notice 
given  of  the  crowded  condition  of  the  train,  and  that  the  trains  follow- 
ing were  not  crowded  and  had  room  sufficient  to  accomodate  the  plaintiff 
and  other  passengers ;  and  there  is  also  evidence  to  the  effect  that  no 
effort  was  made  to  prevent  him  from  boarding  the  train.  There  is  evi- 
dence to  the  effect  that  the  station  agent'  and  the  city  marshal  of  New 
Braunfels  and  the  conductor,  in  a  general  way,  notified  the  crowd  there 
present  at  the  depot  who  were  intending  to  go  as  passengers  to  San  An- 
tonio that  that  train  was  crowded  and  to  board  one  of  the  trains  follow- 
ing. There  is  evidence  of  the  plaintiff  and  others  to  the  effect  that  they 
did  not  hear  any  such  statement. 

It  is  contended  by  appellant  that,  in  view  of  the  crowded  condition 
of  the  first  train,  the  railway  company  should  have  put  either  one  or 
both  of  its  empty  trains  to  the  front,  in  order  to  accommodate  the  crowd 
that  was  awaiting  transportation  at  New  Braunfels  and  other  points 
along  the  route  to  San  Antonio ;  and  that  if  this  had  been  done,  plain- 
tiff could  and  doubtless  would  have  boarded  one  of  these  trains,  and 
thereby  have  procured  a  seat  in  one  of  the  coaches  assigned  to  his  race, 
or  that  the  crowded  condition  of  the  car  in  which  he  first  entered  would 
not  have  likely  resulted,  if  the  passengers  awaiting  transportation  could 
have  been  afforded  the  opportunity  first  of  entering  the  trains  that  were 
comparatively  empty.  The  pleadings  and  the  evidence  upon  this  sub- 
ject justified  the  submission  of  this  issue.  It  was  the  duiy  of  the  rail- 
way company  to  use  a  high  degree  of  care  to  furnish  its  passengers  seats 
and  safe  transportation,  and  if  this  result  could  have  been  accomplished 
by  placing  trains  to  the  front  that  were  then  convenient,  in  order  to 
relieve  the  crowded  condition  of  one  of  its  trains  or  to  prevent  such 
train  from  becoming  overcrowded,  it  was  a  question  of  fact  to  be  submit- 
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ted  to  the  jury  whether  or  not  their  failure  to  resort  to  these  means  for 
the  safety  of  the  passengers^  under  the  circumstances,  was  negligence. 
Therefore,  we  are  of  the  opinion  that  the  court  should  have  submitted 
this  issue  to  tiie  jury,  and  erred  in  giving  the  charge  complained  of  in 
appellant's  third  assignment  of  error. 

The  evidence  which  was  sought  to  be  admitted,  as  shown  in  the  bill 
of  exceptions  imder  the  fifth  assignment  of  error,  was  admissible.  The 
purpose  of  this  testimony  was  to  show  that  upon  this  special  occasion 
the  railroad  had  advertised  two  excursions,  one  to  San  Antonio  and  an- 
other excursion  over  its  line  of  road.  The  object  of  this  testimony  was 
to  establish  the  fact  that  the  railway  company,  in  the  nature  of  things, 
should  have  expected  and  did  expect  that  a  large  crowd  would  be  assem- 
bled at  the  depot;  and  such  being  the  case,  the  defendant  was  called 
upon  to  exercise  such  diligence  and  care  in  handling  its  trains  as  was 
calculated  to  accommodate  the  crowd  that  it  was  to  be  expected  its  ad- 
vertisement of  the  excursions  would  call  to  its  depots.  Railway  v. 
Fister,  63  S.  W.  Eep.,  952. 

The  court  in  subdivision  6  of  its  charge  instructed  the  jury  as  fol- 
lows: **If  you  believe  the  defendant  did  furnish  the  necessary  passen- 
ger coaches  by  running  in  sections  different  trains  in  close  and  con- 
venient proximity,  and  the  public  was  duly  advertised  of  this  fact,  then 
the  railway  company  in  this  particular  performed  its  duty.  If  under 
such  circumstances  the  first  train  in  such  section  was  overcrowded,  and 
if  said  company  had  performed  its  duty  in  trying  to  prevent  such  over- 
crowding, and  should  the  plaintiff  knowing  this  overcrowded  train  take 
passage  thereon  with  knowledge  of  the  other  incoming  trains  to  convey 
passengers  to  his  destination,  then  the  plaintiff  could  not  complain  of 
this  condition.'* 

The  only  notice  given  to  the  crowd  assembled  at  the  depot  that  trains 
were  following,  and  of  the  crowded  condition  of  the  train  upon  which 
the  plaintiff  took  passage,  was  the  public  statement  by  the  conductor, 
that  time  would  affect  him,  and  what  effect  might  be  attributed  to 
the  effect  that  this  statement  was  not  heard  by  all,  and  that  the  plaintiff 
did  not  know  of  this  condition  before  he  left  New  Braunf els.  The  plain- 
tiff would  not  necessarily  be  charged  with  notice  given  at  this  time;  nor 
can  it  be  said  that  it  would  follow  that  he  was  guilty  of  contributory 
negligence  or  want  of  proper  caution  if  he  boarded  the  train  under  the 
circumstances  shown  by  the  testimony.  Whether  the  notice  given  at 
that  time  would  affect  him,  and  what  effect  might  be  attributable  to 
his  conduct  in  getting  upon  the  crowded  train  under  the  circumstances, 
were  questions  of  fact  to  be  passed  upon  by  the  jury,  and  it  was  error 
for  the  court  to  assume  that  the  combination  of  facts  presented  in  the 
charge  quoted  would  affect  the  right  of  the  plaintiff  to  recover.  Whether 
the  plaintiff  had  notice  of  the  crowded  condition  of  the  train,  and  that 
other  trains  were  following  ugon  which  there  was  room  for  people  of 
his  color,  were  all  questions  of  fact  to  be  passed  upon  by  the  jury.  He 
may  have  known  or  he  may  have  had  reason  to  believe  that  there  were 


510  28  Texas  Civil  Appeals  Reports.         [Sd  District, 

other  trains  following  a  short  time  behind  the  one  that  he  boarded,  but 
he  may  not  have  known  of  the  empty  condition  of  those  trains,  and  that 
there  was  room  thereon  in  the  car  assigned  to  people  of  his  color. 

This  view  also  disposes  of  appellant's  ninth  and  tenth  assignments 
of  error.  The  charge  as  complained  of  in  these  assignments  should  have 
been  so  framed  as  to  have  left  the  jury  free  to  pass  upon  these  issues, 
and  should  not  have  assumed,  as  a  matter  of  law,  that  the  facts  as  stated 
constituted  contributory  negligence  or' assumed  risk. 

The  eleventh  assignment  of  error  complains  of  the  general  charge  of 
the  court  and  special  charge  number  3,  requested  by  defendant  on  the 
definition  of  negligence.  In  that  branch  of  the  case  that  relates  to  con- 
tributory negligence,  the  plaintiff  was  only  reqxiired  to  do  what  a  per- 
son of  ordinary  prudence  would  have  done  under  like  circumstances; 
but  when  it  comes  to  the  duty  and  care  to  be  exercised  by  the  railway 
company,  a  different  rule  prevails.  In  the  case  of  Parvin  v.  Railway, 
54  Southwestern  Reporter,  638>  a  high  degree  of  care  is  required;  and 
in  Railway  v.  Williams,  60  Southwestern  Reporter,  734,  this  degree  of 
care  is  required  in  furnishing  seats  to  passengers,  and  in  protecting 
them  from  an  overcrowded  condition  of  its  cars,  in  order  that  they  may 
not  be  forced  to  ride  in  positions  more  exposed  to  danger. 

The  complaint  made  to  the  charge  by  the  twelfth  assignment  of  error 
will  doubtless  be  corrected  on  another  trial.  It  will  be  made  plain  upon 
the  subject  pointed  out  in  the  assignment. 

What  we  have  said  in  effect  disposes  of  the  thirteenth  assignment  of 
error.  But  however,  to  be  explicit,  we  think  it  best  for  us  to  say  that 
the  objections  urged  to  the  charge  are  well  taken,  and  the  court  in  sub- 
mitting this  question  again  should  so  frame  its  charge  as  to  leave  all 
the  issues  of  fact  embraced  therein  to  the  determination  of  the  jury. 

The  fourteenth  assignment  of  error  complains  of  the  ruling  of  the 
court  in  refusing  to  give  plaintiff's  special  instructions  numbers  2  and 
4.  These  instructions  both  use  the  expression  ^'highest  degree  of  care,*' 
and  in  effect  request  the  court  to  instruct  the  jury  that  the  railway 
company  must  exercise  the  highest  degree  of  care  in  its  conduct  towards 
a  passenger.  Special  instruction  number  4  undertakes  to  defiLne  what 
is  meant  by  the  expression  *^he  highest  degree  of  care/'  and  the  defi- 
nition there  given  of  the  care  that  should  be  exercised  by  the  railway 
company  is  proper ;  but  in  view  of  the  authorities  in  this  State  upon  the 
subject,  we  are  doubtful  whether  the  expression  'Tiighest  degree  of  care" 
should  be  used  in  a  charge  in  instructing  the  jury  what  care  should  be 
exercised  by  railway  companies.  What  the  law  exacts  is  a  high  degree 
of  care,  and  we  think  the  most  approved  charge  upon  that  subject  is  that 
stated  in  Railway  v.  Williams,  supra,  and  in  other  cases  from  the  courts 
of  this  State  (Railway  v.  Welch,  86  Texas,  204),  where  a  similar  efaaige 
has  been  approved.  It  is  to  the  effect  that  it  is  the  duty  of  a  railroad 
company  towards  passengers  to  exercise  that  high  degree  of  care  and 
prudence  that  would  be  used  by  very  cautious,  prudent  and  competent 
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persons  under  like  circumstances^  in  order  to  the  safe  transportation  of 
the  passenger  to  his  destination. 

We  are  of  the  opinion  that  in  a  case  like  this^  where  the  railway  com- 
pany has  advertised  excursions  and  in  the  nature  of  things  would  expect 
a  large  crowd,  and  that  more  than  usual  provision  should  be  made  for 
the  transportation  of  passengers,  that  they  rest  under  the  duty  to  exer- 
cise a  high  degree  of  care  to  furnish  a  suiBcient  number  of  cars,  in  one 
or  more  trains,  if  necessary,  in  order  to  transport  the  passengers,  with 
a  view  to  their  comfort  and  safety,  which  they  had  the  right  to  expect 
would  avail  themselves  of  the  inducements  offered  by  the  excursion 
rates.  Under  the  facts  of  this  case  it  would  have  been  proper  for  the 
court,  when  requested,  to  have  given  a  charge  presenting  this  phase  of 
the  case  in  accord  with  the  definition  given  in  this  opinion  of  the  de- 
gree of  duty  required  of  railway  companies  in  transporting  passengers, 
and  furnishing  cars  and  seats  sufBcient  for  their  safety. 

The  point  presented  in  the  fifteenth  assignment  is  not  reversible  error. 
There  is  no  question  but  that  the  plaintiff  was  a  passenger,  and  was  en- 
titled to  ttansportation,  whether  his  ticket  was  first  class  or  second  class ; 
and  there  is  no  question  but  what  he  entered  the  coach  that  he  was 
entitled  to  enter;  but  there  would  have  been  no  error  if  the  court  had 
admitted  the  ticket  in  evidence,  as  set  out  in  the  bill  of  exceptions. 
But,  however,  upon  another  trial,  if  there  is  a  controversy  over  the 
subject  of  the  right  of  the  plaintiff  as  a  passenger  upon  the  train,  and 
as  to  whether  he  was  a  first  or  second  class  passenger,  we  would  suggest 
that  the  evidence  be  admitted. 

The  courts  definition  of  contributory  negligence  is  in  substantial 
compliance  with  the  rule  announced  by  the  authorities  upon  that  subject. 

We  have  in  effect  disposed  of  the  question  raised  in  the  seventeenth 
assignment  of  error,  but  to  remove  all  doubt  upon  this  subject,  it  is  well 
enough  to  say  that  the  objection  to  the  charge  is  well  taken.  It  was  a 
question  for  the  jury  to  determine  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  in  entering  the  train.  It  was  an  inva- 
sion of  their  province  for  the  court  to  say  that  giving  notice  of  the 
•crowded  condition  of  the  train  would  absolutely  charge  plaintiff  with 
negligence  in  going  upon  it  as  a  passenger.  These  were  questions  of 
fact  for  the  jury. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

OPINION  ON  REHEABING. 

Appellee  on  the  first  page  of  its  motion  for  rehearing  makes  this 
statement : 

'TEt  is  respectfully  submitted  that  the  findings  of  fact  regarding  the 
operation  of  the  three  trains  which  defendant  ran  on  this  occasion  be- 
tween New  Braunfels  and  San  Antonio  do  not  conform  to  the  facts 
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proven,  and  the  same  appears  to  be  taken  from  appellant's  brief,  which 
misstates  and  entirely  perverts  said  facts,  as  appears  from  the  record  in 
this  case  and  from  the  pages  of  appellee's  brief  heretofore  referred  to. 
On  the  occasion  of  the  accident  of  which  appellant  complains,  defendant 
ran  from  New  Braunfels  to  San  Antonio  three  trains  at  intervals  of 
about  six  minutes.  The  first  train  was  a  regular  mail  and  passenger 
train  which  carried  mail  and  passengers  through  from  St.  Louis.  The 
two  following  trains  were  excursion  trains,  one  originating  at  Heame, 
the  other  at  Taylor,  From  the  language  of  the  opinion  of  the  court, 
it  appears  that  the  court  has  taken  no  notice  of  the  fact  that  the  first 
train  was  a  regular  mail  and  passenger  train  and  that  the  second  trains 
were  excursion  trains.  It  is  not  believed  that  the  court  is  aware  that 
this  was  the  fact,  for  there  is  neither  reason  nor  authority  to  support 
the  proposition  that  the  regular  mail  and  passenger  train  should  be 
laid  out  to  allow  excursion  trains  to  precede  it.'' 

We  made  no  findings  of  fact,  but  stated  what  we  understood  to  be  the 
facts  as  stated  by  the  record,  and  we  gathered  the  facts  from  neither  the 
briefs  of  the  appellant  nor  of  the  appellee,  but  they  were  taken  from 
the  statement  of  facts  found  in  the  record.  There  is  no  statement  in 
the  brief  of  appellant  that  we  find  of  a  misleading  character,  nor  do 
we  find  that  he  has  perverted  or  misstated  the  facts.  We  fully  under- 
stood at  the  time  of  the  disposition  of  this  case  by  the  court  that  the 
train  boarded  by  appellant  as  a  passenger  was  a  mail  and  passenger 
train.  We  did  not  mention  this  fact,  because  we  did  not  deem  it  one 
of  importance,  and  do  not  so  now  consider  it. 

We  know  of  no  rule  of  law  that  from  the  mere  fact  that  a  train  car- 
ries the  United  States  mail  it  can  be  so  operated  by  the  railway  com- 
pany as  to  relieve  it  of  the  responsibility,  duty,  and  care  it  owes  to  its 
passengers.  It  is  shown  by  the  evidence  that  the  mail  train  in  question 
took  on  passengers  who  were  traveling  upon  excursion  tickets.  Their 
stopping  at  stations  and  taking  such  passengers  upon  the  trains  can  be 
regarded  as  an  invitation  to  passengers  traveling  upon  that  class  of 
tickets  to  board  it.  If  in  the  exercise  of  the  duty  and  obligation  rest- 
ing upon  the  railway  company  to  those  that  had  procured  tickets,  and 
were  waiting  at  the  depot  as  passengers,  it  should  become  necessary  or 
proper  to  delay  the  mail  train  for  a  reasonable  time,  by  side-tracking 
it  and  allowing  other  trains  which  were  empty  to  receive  passengers, 
we  do  not  see  why  the  railway  company  should  be  relieved  of  this  duty, 
solely  on  the  ground  that  the  delayed  train  carried  the  United  States 
mail.  Whether  the  railroad  rested  under  such  a  duty,  and  whether  it 
should  in  the  particular  instance  be  performed,  were  questions  of  fact 
for  the  jury. 

This  is  tiie  onhf  question  that  we  desire  to  notice  in  the  motion  for 
rehearing. 

Motion  overruled. 
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International  &  Great  Northern  Railroad  Company  v. 
Thomas  Richmond. 

Decided  March  26,  1902;   April  23,  1902. 

1.— Railway— Killing  Stock— Fencing. 

The  statute  making  a  railway  liable  for  stock  killed  when  it  fails  to 
fence  its  track  is  for  the  protection  of  the  public,  and  not  merely  of  the  land- 
owner; and  when  by  agreement  with  the  latter  an  opening  in  the  fence  is  left, 
for  his  convenience,  at  a  point  where  it  is  not  a  way  of  necessity  nor  required  by 
statute,  the  fence  is  not  such  as  is  necessary  to  relieve  from  iiability  for  killing 
stock  of  a  third  person,  not  a  party  to  the  agreement,  which  entered  on  the  track 
from  the  premises  of  such  landowner,  through  such  opening. 

2.— Case  Criticised. 

The  ruling  of  the  Supreme  Court  in  Railway  y.  Hancock,  93  Texas,  446, 
criticised  but  distinguished. 

Appeal  from  the  County  Court  of  Hays.  Tried  below  before  Hon. 
Ed  R.  Kone. 

0,  W,  Allen  J  for  appellant. 

Will  0.  Barber,  for  appellee. 

FISHER,  Chief  Justice. — This  suit  was  brought  by  appellee  to  re- 
cover of  appellant  the  value  of  one  horse  alleged  to  have  been  killed  by 
the  appellant's  cars  and  locomotives,  and  for  damages  to  one  muk  al- 
leged to  have  been  injured  at  the  same  time  and  in  the  same  maimer, 
appellee  charging  that  appellant  was  a  railroad  corporation  operating  a 
line  of  railroad  at  the  point  where  the  said  stock  were  injured,  and  that 
said  injury  was  caused  by  the  negligence  of  defendant  and  its  employes 
in  operating  its  said  cars  and  engines,  and  in  failing  to  keep  in  reason- 
able repair  a  fence  along  its  right  of  way.  Suit  was  instituted  in  the 
Justice  Court  and  appellee  recovered  a  judgment;  appellant  appealed 
to  the  County  Court,  and  appellee  there  obtained  judgment  for  the  sum 
of  $185,  the  entire  amount  sued  for,  from  which  judgment  appellant 
brings  the  case  to  this  court  for  review. 

The  animal  killed  and  the  one  injured  were  the  property  of  appellee. 
The  animals,  when  in  the  possession  of  a  tenant  of  appellee  who  had 
stopped  for  the  night  with  his  uncle,  who  was  a  tenant  upon  the  farm 
of  Mr.  Tom  Johnson,  were  placed  in  the  stable  that  belonged  to  the 
Johnson  farm.  Around  the  stable  was  a  lot  fence  which  had  a  gate 
opening  into  a  field  owned  by  Mr.  Johnson.  After  the  animals  were 
placed  in  the  stable  for  the  night,  the  stable  door  and  the  gate  that  led 
into  the  field  were  closed.  Some  time  during  the  night  the  animals 
escaped  from  the  stable  and  lot  and  entered  Johnson's  field  through  the 
gate,  and  went  across  the  field  to  an  opening  in  the  appellant's  right  of 
way  fence,  which  separated  the  right  of  way  from  Johnson's  field,  the 
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latter  adjoining  the  right  of  way  on  the  west.  The  animals  went 
through  this  opening  in  the  right  of  way  fence  onto  the  track,  where 
the  horse  was  killed  and  the  mule  injured  by  one  of  appellant's  trains. 
Johnson  did  not  own  the  land  east  of  the  track.  Along  the  right  of 
way  fence  upon  the  east  side  was  a  public  road.  The  opening  in  tiie 
fence  that  separates  the  right  of  way  from  Johnson's  inclosure  was  put 
there  for  the  convenience  of  the  latter^  so  ah  to  leave  him  a  conYenient 
way  to  the  public  road  on  the  east  side  of  the  track.  This  opening  and 
way  was  not  one  of  necessity,  as  there  were  accessible  to  Johnson  and 
his  tenants  other  convenient  ways  open  to  the  public  road.  There  was 
no  gate  or  bars  to  the  opening  in  the  right  of  way  fence  through  which 
the  animals  escaped,  nor  had  the  opening  been  closed  for  some  time. 
The  evidence  does  not  show  that  appellee  ever  used  the  opening  in  the 
right  of  way  fence  in  Johnson's  field,  or  that  he  had  any  control  of 
the  same;  nor  does  it  appear  that  he  was  a  party  to  the  arrangement 
between  the  railway  company  and  Johnson,  by  reason  of  which  the 
opening  was  made  for  the  convenience  of  the  latter. 

Article  4528,  Sayles'  Civil  Statutes,  makes  every  railroad  company 
liable  to  the  owner  for  the  value  of  stock  killed  or  injured  by  its  loco- 
motives or  cars  in  running  over  their  respective  railways.  And  if  the 
railroad  company  fence  its  road,  it  shall  only  be  liable  in  case  of  injnry 
resulting  from  want  of  ordinary  care^  It  is  not  pretended  that  appel- 
lant is  liable  by  reason  of  any  want  of  ordinary  care,  as  provided  for 
in  the  latter  part  of  that  article  of  the  statute. 

Articles  4427  to  4434  provide  for  what  are  termed  neighborhood 
crossings;  and  articles  4434  and  4435  provides  for  crossings  of  public 
roads  and  streets.  The  crossings  over  the  tracks  and  openings  in  the 
right  of  way  fence  provided  for  in  the  preceding  articles  4427  to  4435 
inclusive,  except  the  openings  provided  for  in  the  concluding  part  of 
article  4427,  are  for  the  benefit  of  the  public;  and  it  is  clear  from  the 
facts  as  stated,  that  the  opening  in  appellant's  fence  in  question  does 
not  fall  within  that  class,  for  it  was  made  solely  for  the  use  of  John- 
son, the  owner  of  the  field  bounding  the  track  on  the  west,  and  the  pub- 
lic have  no  interest  in  it.  The  concluding  part  of  article  4427  provides 
that  if  the  right  of  way  fence  divides  any  inclosure,  at  least  one  opening 
shall  be  made.  And  this  has  been  construed  to  mean  that  such  opt- 
ing is  solely  for  the  benefit  of  the  owner  of  the  inclosure,  so  as  to  admit 
access  and  passage  to  and  from  those  parts  of  the  inclosure  divided  by 
the  right  of  way  fence.  Railway  v.  Hanacek,  55  S.  W.  Bep.,  1117. 
The  opening  in  question  does  not  fall  within  the  above  class,  becanee 
Johnson's  inclosure  only  extended  to  the  right  of  way  fence  west  of 
the  track,  and  he  did  not  own  east  of  it.  The  opening  was  not  made  in 
order  to  admit  passage  from  one  part  of  an  inclosure  to  another  part. 
There  was  no  inclosure  divided  by  the  right  of  way  fence.  We  hate 
cited  all  the  provisions  of  the  statute  relating  to  this  subject,  and  by 
none  is  the  opening  in  question,  placed  in  the  right  of  way  fence  for  the 
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convenienoe  of  Johnson,  authorized ;  nor  can  it  be  allowed  on  the  ground 
that  it  was  a  way  of  necessity,  because  the  facts  show  that  he  was  not 
entitled  to  the  opening  for  any  such  purpose.  There  existed  other  con- 
venient ways  in  use  open  to  the  public  road. 

This  state  of  facts  presents  the  question  whether  the  railway  company 
can  be  excused  from  liability  to  the  public  and  persons  other  than  the 
owner  of  the  premises  for  whose  benefit  the  opening  is  made,  when  it 
leaves  openings  in  its  right  of  way  fence  when  such  openings  are  not 
provided  for  or  authorized  by  law  or  the  owner  is  not  entitled  to  same 
as  a  way  of  necessity. 

Article  4528  creates  liability  for  all  stock  killed  or  injured  when  the 
road  is  not  fenced.  And  when  such  is  the  case^  liability  for  value  of 
stock  killed  becomes  absolute;  although  it  might  be  made  to  appear  that 
a  fence  at  that  particular  place  would  not  have  excluded  the  animals 
from  the  track,  or  that  by  reason  of  the  circumstances  a  fence  would 
not  have  prevented  the  injury.  Railway  v.  Hudson,  77  Texas,  497. 
The  question  was  directly  passed  upon  in  the  case  cited,  and  was  in 
effect  also  so  decided  in  Railway  v.  Childress,  64  Texas,  347  and  Rail- 
way V.  Cocke,  64  Texas,  153. 

A  debarment  within  the  meaning  of  the  statute  is  a  fence  which  is 
reasonably  sufficient  to  prevent  live  stock  from  going  upon  the  track 
(16  American  and  English  Encyclopedia  of  Law,  second  edition,  485; 
12  American  and  English  Encyclopedia  of  Law,  second  edition,  1081) ; 
and  the  duty  rests  upon  the  railway  company  to  exercise  reasonable  dili- 
gence or  ordinary  care  to  maintain  it  in  that  condition.  16  Am.  and 
Eng.  Enc.  of  Law,  2  ed.,  493;  Railway  v.  Cash,  28  S.  W.  Rep.,  387. 

The  statute  imposing  liability  for  failure  to  fence  does  not  apply  to 
places  which  public  necessity  and  convenience  require  should  be  left 
unfenced  (Railway  v.  Cocke,  64  Texas,  154) ;  or  at  places  where  the 
articles  of  the  statute  previously  mentioned  excuse  tiie  railway  from 
fencing;  but  as  to  all  other  places,  it  is  clear  that  liability  exists  if  the 
fence  is  not  erected  and  proper  diligence  used  to  maintain  it  in  condi- 
tion to  exclude  stock  from  track.  When  openings  are  left  in  the  right 
of  way  fence  where  the  railway  is  not  required  to  leave  them,  or  in  other 
words,  where  they  are  not  authorized  by  law,  the  fence  is  not  complete; 
and  it  would  be  no  defense  that  this  condition  was  attributable  to  an 
arrangement  with  an  adjoining  owner,  so  far  as  the  rights  of  the  public 
or  third  parties  may  be  affected  by  the  failure  to  fence  at  that  particular 
place. 

Statutes  such  as  ours,  creating  liability  to  the  owner  of  stock  killed  or 
injured  when  track  is  not  fenced,  are  held  to  imply  the  duty  to  fence, 
and  the  purpose  of  such  law  is  not  merely  for  the  benefit  of  the  adjoin- 
ing landowner,  but  is  generally  for  the  protection  of  live  stock,  and  the 
more  important  purpose  of  promoting  the  security  of  persons  and  prop- 
erty passing  over  the  railroads.  12  Am.  and  Eng.  Enc.  of  Law,  2  ed., 
1066. 
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In  Railway  v.  Childress,  64  Texas,  346,  it  was  held  that  the  object  of 
the  statute  was  to  compel  railway  companies  to  fence  their  tracks  for 
the  purpose  of  preventing  damage  to  live  stock  and  the  still  more  im- 
portant purpose  of  protecting  the  traveling  public.  This  ruling  was 
approved  in  Railway  v.  Rowland,  70  Texas,  303;  and  Railway  v.  Ben- 
der, 87  Texas,  100.  This  is  th'e  purpose  and  object  that  is  generally 
given  to  these  statutes,  and  prevails  in  the  Supreme  Court  of  the  United 
States,  and  we  believe  in  every  State  within  the  Union,  so  far  as  otir 
investigation  has  extended,  with  the  exception  of  two.  The  following 
authorities,  with  many  others -that  could  be  cited,  maintain  this  view: 
Hays  V.  Railway,  111  U.  S.,  235;  Railway  v.  Johnson,  59  Ind.,  190; 
Railway  v.  Roads,  33  Kan.,  641;  Gillam  v.  Railway,  26  Minn.,  269; 
Dickson  v.  Railway,  124  Mo.,  140;  same  case,  46  Am.  St.  Rep.,  433; 
Blair  v.  Railway,  20  Wis.,  254;  Pordyce  v.  Jackson,  66  Ark.,  597;  Key- 
ser  V.  Railway,  56  Mich. ;  same  case.  Am.  St.,  Rep.,  405 ;  Stinttgen  v. 
Railway,  80  Wis.,  498;  Isabel  v.  Railway,  60  Mo.,  484;  Railway  v. 
Grablin,  38  Neb.,  90;  Domegan  v.  Ehrhard,  119  N.  Y.,  472;  Sullivan 
V.  Railway,  19  Ore.,  323;  Welsh  v.  Railway,  53  Iowa,  634;  Railway  v. 
Beckwith,  129  U.  S.,  326;  Norris  v.  Railway,  63  Am.  Dec.,  623;  Oill- 
man  v.  Railway  Co.,  60  Me.,  244. 

In  Sullivan  v.  Railway  the  Supreme  Court  of  Oregon,  ai^d  in  Welsh 
V.  Railway  the  Supreme  Court  of  Iowa,  and  in  Railway  v.  Beckwith  the 
Supreme  Court  of  the  United  States,  in  construing  statutes  which,  like 
ours,  did  not  in  express  terms  require  railways  to  fence  their  traeka, 
but  made  them  liable  for  value  of  animals  killed,  held  that,  by  impli- 
cation, the  duty  to  fence  was  required,  in  order  to  protect  the  public 
as  well  as  animals.^ 

In  Norris  v.  Railway  it  is  said  that  the  duty  to  fence  is  not  only  for 
protection  to  those  living  contiguous  to  the  track,  but  for  the  public, 
and  when  they  do  not  fence,  they  must  know  that  injuries  may  probably 
result. 

The  court  in  Railway  v.  Roads,  33  Kansas,  641,  in  construing  a  some- 
what similar  statute  to  ours,  held  that  the  purpose  of  the  statute  was 
not  alone  for  the  protection  of  domestic  animals,  but  also  to  promote  the 
security  of  persons  and  property  passing  over  the  roads,  and  was  not 
designed  merely  to  protect  adjoining  owners.  That  the  duty  to  fence 
was  an  obligation  to  the  public  generally.  To  the  same  effect  in  con- 
struing a  similar  statute  is  Gillam  v.  Railway,  26  Minnesota,  269. 

Hays  V.  Railway,  Dickson  v.  Railway,  Donnegan  v.  Ehrhard,  and 
some  of  the  other  cases  cited,  supra,  were  for  injuries  sustained  to  per- 
sons by  reason  of  failure  of  railways  to  fence,  and  in  which  failure  to 
fence  was  relied  upon  as  grounds  of  recovery.  The  doctrine  as  above 
announced  was  recognized  and  the  statute  concerning  the  duty  to  fence 
track  was  applied,  and  the  failure  to  comply  therewith  was  r^arded  as 
negligence. 

In  Railway  v.  Wilson,  79  Texas,  371,  it  is  held  that,  in  view  of  the 
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law  that  permits  a  railway  to  fence  its  right  of  way,  and  if  this  is  not 
done  and  derailment  of  a  train  is  caused  by  collision  with  an  animal 
on  the  track,  it  is  a  fact,  in  a  personal  damage  case,  that  may  be  looked 
to  on  the  question  of  care. 

If  the  purpose  of  the  statute  is  not  solely  for  the  benefit  of  the  ad- 
joining landowners,  and  is  also  for  the  protection  of  the  public,  the 
railway  companies  and  the  owners  of  land  adjoining  the  tracks  can  not, 
by  arrangements  between  themselves,  contract  away  the  rights  of  the 
public  or  interfere  with  or  prevent  the  operation  of  the  statute  at  places 
where  the  road  should  be  fenced.  The  adjoining  owner,  by  agreement 
with  the  railway  company,  may  dispense  with  the  performance  of  the 
duty  to  fence,  so  far  as  his  rights  may  be  affected,  but  no  such  agree- 
ment between  them  can  be  given  the  effect  of  relieving  the  railway  com- 
pany of  the  burden  imposed  by  the  statute  when  the  failure  to  fence  may 
affect  the  rights  of  one  not  a  party  to  such  arrangement. 

In  Bailway  v.  Thomas,  84  Indiana,  196,  the  court  says:  "A  private 
way  is  not  one  in  which  the  public  have  an  interest,  and  closing  it  by 
fence  or  gate  can  affect  only  the  person  to  whom  it  belongs.  We  are 
unable  to  see  any  principle  upon  which  railroad  companies  can  be  ab- 
solved from  the  duty  to  fence  such  a  way.  If  they  are  relieved  from 
fencing  any  private  way,  where  can  any  line  be  drawn,  for  there  are 
many  kinds  of  private  ways  differing  in  size  and  character,  but  all 
agreeing  in  the  one  particular,  that  in  them  the  public  have  no  inter- 
est. *  *  *  A  railroad  company  can  not  escape  the  performance  of 
the  duty  devolved  upon  it  by  law,  by  showing  a  contract  with  an  adja- 
cent land  owner  to  maintain  the  fence.  This  is  so  expressly  decided  in 
Bailway  v.  Bidge,  54  Indiana,  39.  There  are  cases  holding  that  the 
person  who  contracts  with  the  railroad  company  and  fails  to  perform 
Ms  contract,  precludes  himself  from  maintaining  an  action,  and  this 
we  think  is  a  correct  conclusion.  Bailway  v.  Smith,  16  Ind.,  102; 
Bailway  v.  Shiner,  17  Ind.,  295.  But  the  rule  laid  down  in  these  cases 
by  no  means  leads  to  the  conclusion  that  such  a  contract  will  deprive 
a  man  who  is  a  stranger  to  it  of  the  right  conferred  upon  him  by  law  to 
«ue  the  railway  company,  and  drive  him  to  an  action  against  the  person 
with  whom  the  company  contracted.  A  man  can  not  be  deprived  of  his 
law  given  right  by  a  contract  to  which  he  is  a  stranger.*'  To  the  same 
effect  is  Oillman  v.  Bailway,  60  Me.,  244;  Warran  v.  Bailway,  41  Iowa, 
484;  Bailway  v.  Williamson,  104  Ind.,  154;  Bailway  v.  Todd,  36  111., 
414.  In  these  cases  where  this  principle  was  applied,  the  stock  of  one 
not  a  party  to  the  agreement  between  the  railway  companies  and  the 
owners  of  adjoining  lands  trespassed  upon  the  inclosure  of  such  adjoin- 
ing owners,  and  from  there  went  upon  the  track  through  openings  in 
i:he  right  of  way  fence,  placed  there  for  the  convenience  of  the  owner 
of  the  inclosure.  This  principle  was  recognized  by  the  court  in  Bailway 
T.  Bellows,  39  Southwestern  Beporter,  1000. 

A  case  much  in  point  is  Bailway  v.  Wessendorf,  39  Southwestern  Be- 
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porter,  132,  which  confltrues  Railway  v.  Glenn,  30  Southwestern  Re- 
porter, to  apply  to  openings  in  fence  where  track  diyides  an  inclosnre; 
hut  holds  that  where  the  track  divides  the  lands  of  two  different  owners, 
and  in  the  right  of  way  fence  on  one  side  is  placed  a  gate  for  the  con- 
venience of  the  owner  of  the  premises  upon  that  side,  it  is  not  such  an 
opening  as  is  authorized  by  law,  and  that  if  the  animal  of  some  third 
party  goes  upon  the  track  through  such  gate  and  is  injured,  the  railway 
company  is  liable.  In  other  words,  the  effect  of  the  ruling  is  that  an 
owner  who  is  not  entitled  to  an  opening  can  not,  by  arrangement  for 
one  between  him  and  the  railway  company,  affect  the  rights  of  third 
parties  whose  stock  may  enter  upon  the  track  through  such  opening. 

In  Railway  v.  Patterson,  8  Texas  Civil  Appeals,  368,  it  is  held  that 
a  fence  around  an  inclosure  through  which  the  track  may  run  is  not  a 
fencing  of  the  right  of  way  within  the  meaning  of  the  statute. 

In  Oillam  v.  Railway,  26  Minnesota,  269,  it  was  held  that  the  owner- 
ship by  the  railway  company  of  the  section  of  land  through  which  the 
track  was  located  did  not  excuse  it  from  the  duty  of  fencing.  In  this 
case,  it  was  said :  '^Of  the  cases  that  consider  statutes  of  this  kind,  we 
think  those  are  decided  upon  the  better  reason  which  hold  that  such 
statutes  are  police  regulations,  designed  for  the  protection  of  all,  and 
not  merely  rules  for  constructing  division  fences  between  adjoining 
owners,  for  neglect  of  which  only  an  adjoining  owner  may  complain;'* 
and  in  support  of  this  principle  cites  Corwin  v.  Railway,  13,  N.  Y.,  42 ; 
Shepard  v.  Railway,  36  N.  Y.,  641;  B/owne  v.  Railway,  12  Gray,  5o; 
Spence  v.  Railway,  25  Iowa,  139;  Railway  v.  Townsend,  10  Ind.,  38; 
Stewart  v.  Railway,  32  Iowa,  561. 

In  Railway  v.  White,  94  Indiana,  257,  and  Railway  v.  McGarock,  90 
Virginia,  507,  it  is  held  that  the  duty  to  fence  is  not  excused  because  the 
adjoining  landowners  may  have  erected  fences  along  the  right  of  way. 
In  order  to  accomplish  the  purpose  of  the  statute,  the  public  and  own- 
ers of  animals  which  may  be  injured  may  look  to  the  law  for  the  meas- 
ure and  extent  of  the  liability  of  the  railway  companies,  and  such  lia- 
bility can  not  be  bartered  away  and  discarded  except  as  to  those  who 
may  consent  that  it  may  be  done;  nor  can  the  duty  imposed  by  law  for 
the  public  good  be  delegated  upon  others  by  these  corporations,  so  as  to 
absolve  the  latter  from  liability  to  those  who  do  not  by  contract,  ex- 
press or  implied,  assume  such  burdens. 

A  private  opening  in  the  right  of  way  fence,  placed  there  for  the 
benefit  of  the  owner  of  the  adjoining  inclosure,  may  and  doubtless  would 
charge  him  with  the  duty  of  keeping  it  closed  by  gate  or  otherwise,  in 
so  far  as  his  rights  may  be  affected;  but  if  it  was  at  a  place  where  a 
fence  was  required,  the  duty  imposed  by  the  statute  upon  the  railway 
company,  so  far  as  the  public  are  concerned,  would  require  of  the  rail- 
way company,  in  order  to  fully  discharge  that  duty,  to  see  that  such 
gates  were  closed.  The  inconvenience  to  the  railway  company  in  per- 
forming that  duty  is  no  reason  why,  in  the  interest  of  tiie  public,  it 
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should  not  be  burdened  with  it.  If  openings  were  permitted  at  any  and 
every  place  in  the  right  of  way  fence,  merely  for  the  private  convenience 
of  the  adjoining  owners,  with  the  consequence  that  railway  companies 
were  thereafter  excused  from  the  exercise  of  any  care  at  such  places  in 
maintaining  a  fence  reasonably  calculated  to  exclude  stock  from  the 
track,  the  principal  purpose  and  object  of  the  statute  would  be  defeated. 
The  admission  of  such  a  doctrine  would  practically  nullify  the  statute, 
which  ought  not  to  be  encouraged  further  than  the  advance  made  in 
that  direction  by  the  Supreme  Court  in  the  recent  case  of  Railway  v. 
Hanacek,  55  Southwestern  Reporter,  1117.  If  by  such  an  arrange- 
ment between  the  railway  company  and  the  adjoining  owner  the  former 
may  be  excused,  for  the  same  reason  a  railway  company  may  be  ex- 
cused from  fencing  any  part  of  its  track  whenever  the  adjoining  owners 
along  the  same  may  by  agreement  relieve  it  of  that  duty.  The  letter, 
spirit,  and  purpose  of  the  law  which  imposes  the  duty  to  fence  con- 
demns any  such  construction.  And,  in  view  of  the  positive  and  une- 
quivocal terms  of  the  statute  upon  this  subject,  it  would  be  judicial 
legislation,  in  the  nature  of  a  judicial  repeal,  for  this  court,  or  any  other, 
to  so  pervert  the  law  and  give  it  such  effect. 

The  facts  of  this  case  distinguish  it  from  Railway  v.  Hanacek,  supra, 
where  the  Supreme  Court  in  effect  held  that  where  the  track  divided  an 
inclosure,  and  private  openings  were  left  in  the  right  of  way  fence  for 
the  convenience  of  the  owner,  in  order  to  admit  access  to  both  sides  of 
the  inclosure,  the  railway  company  rested  under  no  duty  to  keep  the 
openings  closed  to  third  parties  whose  stock  may  enter  the  inclosure  and 
wander  upon  the  track  through  such  openings.  The  futility  of  the  ef- 
forts of  this  court  possibly  amount  to  folly,  when  attention  is  called  to 
errors  committed  by  the  Supreme  Court  in  passing  upon  questions 
which  they  have  deliberately  considered,  but  in  this  instance  we  can  not 
forbear  an  assertion  of  our  privilege  of  directing  attention  to  what  we 
conceive  to  be  the  error  committed  by  that  court  in  deciding  Railway 
V.  Hanacek. 

The  law  which  required  or  authorized  railways  to  fence  their  tracks 
was  in  existence  long  prior  to  the  enactment  of  the  law  which  authorized 
private  openings  in  inclosures.  It  was  not  the  purpose  of  the  latter  act 
to  repeal  the  former  or  qualify  and  limit  its  operation,  so  as  to  deprive 
the  public  of  the  benefit  of  the  statute,  or  to  give  it  an  operation  incon- 
sistent with  its  object  and  purpose.  Private  openings  in  inclosures  for 
the  benefit  of  the  owners  thereof  were  intended  merely  for  the  conven- 
ience of  such  owners,  who,  as  between  them  and  the  railway  company, 
were  charged  with  the  duty  of  keeping  the  same  closed.  But  if  the  duty 
rested  upon  the  railway,  in  the  interest  of  the  public,  to  erect  and  main- 
tain a  fence,  what  provision  of  the  law  or  rule  of  construction  consistent 
with  the  general  purpose  of  the  statute  would  authorize  the  railway 
company  to  dispense  with  this  requirement  and  relieve  it  of  its  duty  to 
the  public,  merely  for  the  convenience  of  an  individual  ?    There  is  noth- 
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ing  upon  the  face  of  the  statute  that  would  justify  such  a  construction. 
It  is  true,  openings  in  the  right  of  way  for  the  benefit  of  the  indiyidual 
owners  of  inclosures  are  permitted,  but  it  does  not  by  any  means  follov 
that  from  this  grant  of  statutory  privilege  to  such  ovmers,  the  implica- 
tion ncessarily  follows  that  the  railway  companies  ceased  to  owe  any 
duty  to  the  public  to  maintain  their  fences.  It  is  clear  that  it  was  not 
the  purpose  of  the  statute  to  dispense  with  right  of  way  fences  when  the 
track  ran  through  inclosures;  and  it  is  clear  from  the  unquestioned 
weight  of  authority  upon  the  subject  where  statutes  similar  to  ours  have 
been  construed,  that  they  are  not  passed  simply  for  the  benefit  of  ad- 
joining ovmers,  but  for  the  more  enlarged  purpose  of  protecting  the 
public.  If  this  is  true,  it  logically  foUovra  that  when  the  Supreme  Court, 
in  the  Hanacek  case,  in  effect  held  that  when  private  openings  were 
made  for  the  convenience  of  the  owners  of  the  inclosures  at  the  request 
of  the  latter,  and  that  thereafter  no  duty  rested  upon  such  corporations 
to  the  public  at  such  places,  the  effect  was  to  practically  dispense  vnth 
the  requirement  to  erect  fences  through  inclosures,  and  that  any  ar- 
rangement looking  to  this  end,  made  between  the  owners  thereof  and 
the  railway  companies,  were  matters  of  private  concern  in  which  the 
public  had  no  interest. 

It  is  believed  that  it  would  practically  defeat  the  purpose  and  object 
of  the  statute  to  relieve  railway  companies  from  fencing  their  tracks 
whenever  the  owners  of  adjacent  lands  might  excuse  them  from  so 
doing,  or  when  such  owners  may  fence  their  lands  and  thereby  bring 
them  within  inclosures  through  which  the  track  may  run.  Suppose  tiie 
case  of  a  railway  constructed  through  a  large  pacture  inclosed  by  a 
fence  erected  by  the  owner,  and  by  arrangement  between  the  latter  and 
the  railway  company,  for  the  convenience  of  the  ovmer,  no  right  of  way 
fence  is  built,  or  if  one  is  erected  it  is  agreed  that  the  owner  of  the 
premises  shall  maintain  it  in  proper  condition,  or  that  the  railway 
shall  leave  such  openings  as  the  ovmer  may  desire,  and  by  reason  of  a 
defect  in  the  inclosure  fence  the  stock  of  a  third  party  should  enter  the 
pasture  and  go  upon  the  track;  it  is  clear,  in  such  a  case,  to  be  consis- 
tent with  the  statute  and  principles  which  underlie  this  question  as 
determined  by  nearly  all  the  cases  upon  the  subject,  that  the  railway 
company  would  be  liable,  yet  the  rule  announced  in  the  Hanacek  case 
would  excuse  it  from  liability. 

If  the  duty  to  fence  can  not  be  contracted  away  and  exists  in  favor 
of  the  public,  and  a  train  is  derailed  by  reason  of  collision  vrith  ATiims^k 
that  came  upon  the  track  at  places  where  the  fence  was  defective  or 
not  complete,  and  that  condition  existed  by  reason  of  an  arrangement 
for  the  private  convenience  of  the  owner  of  the  adjacent  lands,  it  is 
clear,  under  some  of  the  authorities  cited,  that  the  opening  left  in  the 
fence  for  the  convenience  of  the  owner  could  not  be  interposed  as  a 
defense  to  defeat  the  liability  of  the  railway  company  for  injuries  sus- 
tained by  some  one  in  the  collision.  In  these  instances  and  others  of  a 
like  kind  which  could  be  given,  the  Hanacek  case,  logically  considered, 
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would  have  the  effect  of  excusing  liability.  Where  the  opening  is  al- 
lowed for  the  private  convenience  of  the  owner  of  the  inclosure,  it  cer- 
tainly was  not  the  purpose  of  the  statute,  by  the  use  of  the  expression 
"opening/^  to  altogether  dispense  with  something  in  the  nature  of  gates, 
bars,  or  shutters  provided  for  the  purpose  of  closing  the  opening  when 
not  being  used,  in  order  to  make  the  fence  at  that  point  complete.  To 
leave  such  opening  without  some  provision  of  this  character  being  made 
would  purposely  have  the  effect  of  relieving  the  railway  company  from 
fencing.  The  law  does  not  say  how  wide  the  opening  shall  be,  and  if  an 
opening  is  left  such  as  may  be  provided  for  by  a  contract  between  the 
railway  company  and  the  owners,  and  no  provision  is  made  for  closing 
it  and  keeping  it  closed,  stock  at  that  place  could  enter  upon  the  track 
as  easily  as  if  there  was  no  right  of  way  fence  erected  at  all. 

Where  such  openings  are  made  for  the  convenience  of  the  owner  of 
the  adjacent  lands,  the  railway  company,  in  order  to  guard  against  the 
negligence  or  the  want  of  care  on  the  part  of  the  owner  in  keeping  the 
openings  closed,  could,  by  reason  of  its  duty  to  the  public  looking  to 
that  end,  so  shape  its  contract  with  the  owner  as  to  hold  him  liable  in 
the  event  such  company  is  held  responsible  for  its  negligence  in  this 
respect.  And  in  cases  where  this  exaction  can  not  be  imposed  upon  the 
owner  of  the  premises,  and  where  the  private  opening  is  made  for  his 
benefit,  and  he,  by  virtue  of  his  duty  to  the  railway  company  to  keep  it 
closed  fails  to  do  this,  he  might  be  held  responsible  to  the  company, 
where  his  negligence  has  caused  the  injury.  In  keeping  with  the  policy 
of  the  law,  which  imposes  the  burden  upon  the  railway  company  to 
fence  its  track,  the  public  or  any  person  who  may  not  be  connected  with 
the  arrangement  between  it  and  the  owner  of  the  premises  is  entitled 
to  look  to  the  railway  company  for  the  performance  of  this  duty  and 
may  hold  it  primarily  liable  when  it  fails  in  this  respect,  and  can  not 
be  forced  to  an  action  solely  against  the  defaulting  owner  of  the 
premises. 

It  has  been  held,  and  correctly  so,  that  the  railway  company  must 
erect  its  fences  along  its  right  of  way,  and,  when  so  done,  is  only 
charged  with  ordinary  diligence  to  maintain  them  in  proper  condition. 
Now  the  railway  company  in  fencing  its  track,  in  order  to  guard  against 
danger  from  private  openings  in  its  right  of  way  fence,  could  provide 
means  by  cattle  stops  and  guards  in  order  to  prevent  animals  from  wan- 
dering upon  the  track;  or,  in  the  absence  thereof,  could  and  should  be 
held,  in  the  interest  of  the  public,  to  exercise  reasonable  diligence  to 
see  that  the  means  used  for  closing  the  openings  in  the  right  of  way 
fence  are  properly  shut  and  kept  closed.  It  is  not  meant  by  this  that 
the  railway  company  must  have  stationed  at  each  private  opening  a 
watchman  or  guard,  in  order  to  keep  the  same  closed ;  but  the  idea  in- 
tended to  be  conveyed  is  that,  to  accomplish  this  purpose,  they  must 
exercise  some  sort  of  diligence  commensurate  with  the  requirements  of 
the  law  upon  this  subject.  There  are  places,  such  as  public  streets, 
roads,  etc.,  at  which  the  railway  company  is  not  required  to  fence  its 


522  28  Texas  Civil  Appeals  Eepohts.        [Sd  Digtrid, 

track;  but  it  is  clear,  from  reading  the  provisions  of  the  statute  upon 
this  subject  and  the  decisions  of  the  various  courts  where  such  statutes 
have  been  construed,  that  it  was  not  the  purpose  to  relieve  the  railway 
company  from  using  some  means  to  guaiad  its  track  at  these  particular 
places  so  as  to  prevent  animals  from  entering  upon  it.  The  whole  tenor 
of  the  law  upon  this  subject  is,  that  because  the  railway  company  need 
not,  at  a  particular  place,  make  its  fence  complete,  it  is  not,  however, 
relieved  from  the  exercise  of  diligence  at  such  places  to  guard  the  same 
in  the  interest  of  the  public.  If  the  burden  is  imposed  and  the  duty  is 
not  dispensed  with  at  these  public  crossings,  why  should  it  not  be  re- 
quired when  the  failure  to  fence  and  close  up  openings  is  made  for  the 
private  convenience  of  land  owners  adjacent  to  the  track?  It  can  not 
be  said  that  the  railway  company  is  absolved  from  all  duty  and  care  at 
these  particular  places,  and  that  the  public  have  no  interest  in  the  fenc- 
ing of  the  track  at  such  places.  Collision  of  trains  with  animals  upon 
the  track  entering  through  such  openings  are  just  as  likely  to  occur  as 
with  animals  entering  upon  the  track  at  public  crossings;  and  the  dis- 
aster to  the  traveling  public  may  be  as  great  in  the  one  case  as  in  the 
other. 

The  Court  of  Civil  Appeals,  in  the  case  of  Railway  v.  Glenn,  30 
Southwestern  Reporter,  845,  quotes  with  approval  so  much  of  the  opin- 
ion in  Adams  v.  Railway,  26  PaciiBc  Reporter,  439,  by  the  Supreme 
Court  of  Kansas,  to  the  effect:  "To  place  upon  the  railroad  company 
the  responsibility  of  keeping  the  gates  closed  would  require  that  an 
employe  of  the  company  should  be  stationed  at  every  crossing,  to 
see  that  the  landowner  performs  the  required  obligation  resting  upon 
him  to  close  the  gate  provided  for  his  special  benefit.  This  would  be 
an  impracticable  and  unreasonable  burden,  and  was  manifestly  not 
within  the  contemplation  of  the  Legislature.*' 

Where  the  action  is  brought  for  damages  sustained  by  the  landowner, 
on  account  of  his  animals  entering  upon  the  track  through  the  open 
gate,  this  rule  would  be  correct,  for  he  by  his  arrangement  with  the 
railroad  has  assumed  the  duty,  so  far  as  he  is  concerned,  of  keeping  the 
gate  closed,  and  if  he  fails  to  do  this  he  has  no  just  ground  of  complaint 
But  this  rule  can  not  apply  where  the  public  interest  or  the  rights  of 
some  third  party  are  involved  and  it  is  certainly  a  novel  doctrine  that 
public  duties  may  be  dispensed  with  by  railroad  companies,  because  they 
may  be  put  to  extra  expense  and  inconvenience  in  performing  them. 
Really,  from  the  performance  of  these  duties  the  railway  company  might, 
and  doubtless  would,  receive  a  corresponding  benefit,  because  if  they 
exercised  reasonable  diligence  at  these  particular  places  to  keep  sudi 
openings  closed,  in  order  to  prevent  stock  from  entering  upon  the  track, 
collisions  with  which  are  the  frequent  causes  of  derailment  of  trains,  it 
would  have  a  tendency  to  prevent  accidents.  The  consequence  necessar- 
ily follows  that  from  every  wreck  or  derailment  of  trains  some  damage 
or  loss,  more  or  less,  is  sustained  by  the  railway  companies. 

As  indicated  in  a  previous  portion  of  this  opinion,  after  the  fence  is 
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once  erected  the  railway  company  is  only  charged  with  the  exercise  of 
ordinary  care  in  maintaining  it  in  a  proper  condition^  so  as  to  exclude 
stock  from  the  track.  The  intimation  in  the  Kansas  case  quoted^  as  to 
■  the  burden  of  diligence  that  would  be  imposed  upon  railway  companies, 
in  order  to  perform  their  duty,  to  the  extent  of  keeping  watchmen  at 
each  private  crossing,  would  not,  under  the  rule  that  prevails  in  this 
State,  be  absolutely  required.  If  the  openings  in  the  fence  were  once 
provided  with  the  proper  means  of  closing  the  dime,  the  railway  com- 
pany at  such  places  would  only  be  required  to  exercise  ordinary  care 
to  see  that  the  means  for  closing  were  in  proper  condition,  and  also  to 
exercise  like  care  to  see  that  they  were  properly  kept  closed.  The  duty 
at  these  points  would  be  no  greater  than  that  of  maibtaining  the  right 
of  way  fences  along  the  road. 

As  said  in  Railroad  Commission  v.  Railway,  16  Texas  Civil  Appeals, 
137,  in  their  relation  to  the  public  many  duties  are  imposed  upon  rail- 
way companies,  the  observance  of  which  might  and  doubtless  would 
cause  some  extra  expense  and  inconvenience;  but  this  fact  has  never 
been  recognized  as  an  excuse  for  the  failure  or  refusal  to  perform  these 
duties  when  the  interest  of  the  public  required  their  observance. 

We  have  great  respect  for  our  Supreme  Court,  and  generally  defer 
to  their  superior  learning  and  ability  and  most  usually  acquiesce  with- 
out murmur  in  tHeir  decisions.  It  is  in  no  captious  spirit  that  this  con- 
tention is  made,  but  solely  with  a  view  to  drawing  attention  to  this 
question,  so  that  if  again  presented,  the  suggestions  made  may  be  con- 
sidered. 

Our  statute  evidently  intends  (and  those  of  other  States  that  are 
similar  have  been  so  construed)  to  make  the  railway  companies  liable, 
although  the  animals  injured  were  upon  the  track  contrary  to  the  wishes 
of  the  company,  and  were  technically  trespassing. 

The  general  rule  upon  this  subject,  where  liability  is  made  to  depend 
upon  statute,  when  right  of  way  fence  is  not  erected,  is  that  the  railway 
companies  are  liable,  although  the  animals  injured  may  trespass  upon 
the  inclosure  from  which  they  enter  upon  the  track.  16  Am.  and  Eng. 
Enc.  of  Law,  495 ;  Gilliam  v.  Railway,  26  Minn.,  268 ;  Railway  v.  Roads, 
33  Kan.,  642;  Spinner  v.  Railway, '67  N.  Y.,  153;  Searles  v.  Railway, 
35  Iowa,  490;  Witthouse  v.  Railway,  64  Mo.,  523,  same  case,  17  Am. 
Rep.,  296. 

In  Corwin  v.  Railway,  13  New  York,  42-64,  it  is  said  the  law  requires 
railroad  companies  to  inclose  their  tracks  with  fences  to  prevent  animals 
from  coming  on  the  track,  and  that  one  method  provided  for  securing 
that  object  is  the  provision  charging  the  companies  with  damages  for 
injuries  done  to  animals,  ani  that  it  is  not  material  from  whence  and 
under  what  circumstances  the  animals  enter  upon  the  track,  provided 
they  are  enabled  to  get  there  by  the  absence  of  fences  or  cattle  guards. 
In  the  absence  of  a  stock  law  which  is  enforced  to  prevent  animals  from 
leaving  the  premises  of  their  owners,  it  may  be  expected  that  animals, 
by  reason  of  their  instinct,  will  likely  wander  into  inclosures  which  are 
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invitingly  left  open  or  not  securely  fenced.  Under  such  circumstances, 
they  are  not  so  regarded  as  trespassers  in  the  sense  that  no  duty  or  care 
need  be  exercised  by  the  owner  of  the  premises  or  the  railway  company 
looking  to  their  protection.  This  rule  has  been  applied  in  a  variety  of 
instances,  even  to  the  protection  of  children  of  immature  years  who  may 
wander  into  places  of  danger  left  open  and  unguarded  by  the  owner  of 
the  premises.    Railway  v.  McDonald,  152  U.  S.,  2r9,  280. 

The  deductions  to  be  drawn  from  the  evidence  sufficiently  indicate 
that  the  injuries  which  subsequently  developed  upon  the  mule  were  at- 
tributable to  collision  with  the  train. 

We  rule  against  appellant  on  the  subject  of  taxing  costs  in  the  item 
of  witness  fees.  The  witnesses  were  duly  subpoenaed  to  attend  the  jus- 
tice court,  and  were  informed,  when  the  case  was  appealed,  to  also  at- 
tend the  county  court,  which  they  did,  without  the  service  upon  them 
of  additional  subpoenas.  So  far  as  the  disposition  of  this  question  is 
concerned,  it  is  only  necessary  for  us  to  state  that,  in  our  opinion,  the 
facts  stated  by  the  trial  court  in  the  order  entered  in  disposing  of  this 
question  in  effect  shows  that  the  witnesses  waived  the  issuance  of  sub- 
poenas, and  that  conduct  was  tantamount  to  an  agreement  to  attend  the 
county  court  as  witnessed  without  the  necessity  of  further  subpoenas. 
The  statute  authorizes  a  subpoena  to  be  issued  for  a  witness,  but  there 
is  nothing  in  the  statute  that  forbids  the  witness  to  waive  the  issuance 
of  such  process,  and  to  attend  upon  the  trial  in  obedience  to  such  waiver. 
And  when  such  is  the  case,  we  think  he  is  entitled  to  his  witness  fees, 
which,  like  other  costs,  should  be  taxed  against  the  unsuccessful  party. 
The  judgment  is  affirmed. 

Affirmed, 

OPINION  ON  REHEABINO  AND  ON  MOTION  TO  CERTIFY. 

FISHER,  Chief  Justice. — In  the  written  argument  on  motion  for 
rehearing,  counsel  for  appellant  makes  this  statement:  "We  respect- 
fully submit  that  the  court  is  not  justified,  under  the  facts  in  this  case, 
in  finding  that  there  were  accessible  to  Johnson,  the  owner  of  the  land 
adjoining  appellant's  right  of  way  where  the  animals  went  upon  the 
track,  and  his  tenants,  other  convenient  ways  open  to  the  public  road. 
According  to  the  testimony  of  William  Creed,  the  uncle  of  the  yoimg 
man  who  had  the  stock  in  charge  at  the  time  of  the  alleged  injury,  the 
upper  crossing,  near  the  upper  side  of  the  field,  is  in  bad  condition  and 
is  hardly  ever  used.'* 

In  reply  to  this  statement,  we  copy  from  the  statement  of  facts  the 
following  evidence,  as  appears  on  page  7  of  the  record :  'T?here  was  a 
crossing  and  opening  upon  the  upper  side  of  the  field  that  went  out  to 
the  public  road,  besides  this  opening  where  the  animals  went  upon  the 
right  of  way.  There  was  also  an  opening  or  gate  at  the  Harwood  house 
to  get  into  the  public  road  from  the  field  where  my  uncle  lived.*'    The 
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uncle  referred  to  here  is  William  Creed,  mentioned  in  the  above  state- 
ment of  appellant. 

Again  on  pages  15  and  16  of  the  record,  Mr.  Johnson,  the  owner  of 
the  premises,  testified:  'TThere  is  another  crossing  at  the  upper  side 
of  the  field,  but  it  is  not  as  convenient  as  the  one  I  am  talking  about." 
(This  latter  crossing  is  the  one  where  the  animals  entered  upon  the 
track.)  In  speaking  of  the  crossing  where  the  animals  went  upon  the 
track,  the  witness  testified  as  follows :  ^^I  asked  the  section  foreman  to 
repair  this  crossing  and  fix  it  so  that  we  could  cross  there,  because  it  was 
more  convenient  for  us  to  get  in  and  out  to  the  public  road  which  led  to 
San  Marcos  at  this  point.  At  the  time  I  asked  the  foreman  to  fix  this 
crossing,  I  had  another  leading  out  into  this  same  road  and  could  also 
go  out  at  the  Harwood  house.  This  last  way  was  nearer,  but  we  had  an 
extra  gate  to  go  through." 

A  comparison  of  this  evidence  with  the  above  statement  of  the  appel- 
lant characterizes  the  latter,  and  it  is  needless  for  us  to  further  com- 
ment  upon  it. 

There  is  also  in  the  motion  to  certify  the  question  to  the  Supreme 
Court  a  further  statement  that  the  facts  stated  by  this  court  were  not 
justified  by  the  evidence  in  the  case.  This  is  all  tiiat  counsel  says  upon 
this  subject,  and  does  not  undertake  to  point  out  any  particular  finding, 
other  than  that  previously  mentioned,  that  is  not  sustained  by  the  evi- 
dence. This  general  statement  is  as  inaccurate  as  the  specific  statement 
heretofore  noticed,  which  is  disproved  by  the  evidence  copied  from  the 
record.  There  is  not  a  statement  of  fact  in  the  opinion  that  is  not  sup- 
ported by  the  evidence.  The  evidence  shows  conclusively,  beyond  dis- 
pute, beyond  room  for  contention,  that  the  opening  in  question  waft 
one  of  mere  convenience,  to  afford  a  convenient  way  to  Johnson  and  his 
tenants  to  the  public  road.  A  way  of  necessity  must  be  more  than  one 
of  convenience.  If  the  owner  of  the  land  can  use  another  way,  he  can 
not  claim  by  implication  the  right  to  pass  over  that  of  another  to  get  to 
his  own.  Allen  v.  Carlton,  29  Texas,  78;  Hall  v.  City  of  Austin,  48 
S.  W.  Rep.,  55 ;  19  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  98. 

"The  right  of  way  from  necessity  over  the  land  of  another  is  always  of 
strict  necessity,  and  this  must  not  be  created  by  the  party  claiming  the 
right  of  way.  It  never  exists  where  a  man  can  get  to  his  own  property 
through  his  own  land.  That  the  way  through  his  own  land  is  too  steep 
or  too  narrow  does  not  alter  the  case.  It  is  only  where  there  is  no  way 
through  his  own  land  that  the  right  of  way  over  the  land  of  another 
can  exist.  That  a  person  claiming  a  way  of  necessity  has  already  one 
way,  is  a  good  plea  in  bar  to  the  plaintiff."  This  is  the  language  of  the 
court  in  McDonald  v.  Lindell,  3  Rawle  (Pa.),  492.  To  the  same  effect 
is  Morgan  v.  Mute,  60  Michigan,  338,  and  other  cases  that  might  be 
cited. 

The  court  in  Smiles  v.  Hastings,  22  New  York,  223,  says:  "There 
can  be  no  implication  of  a  grant  of  a  right  of  way  of  necessity  where  the 
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grantees  have  the  means  of  obtaining  access  to  the  lands  granted  with- 
out  trespassing  on  the  adjoining  lands  of  the  grantor  or  the  property  of 
a  stranger.  If  they  can  be  approached  from  a  public  highway  or  by 
passing  through  adjoining  landJs  of  the  grantee  no  right  of  necessity 
would  be  implied.^' 

From  the  rule  thus  announced^  together  with  the  evidence  upon  this 
subject,  this  court  was  clearly  justified  in  the  conclusion  that  the  open- 
ing in  the  right  of  way  fence  and  the  way  from  there  to  the  public  road 
was  not  one  of  necessity ;  and  the  opening  in  question  could  not  be  justi- 
fied upon  this  ground,  because  it  was  clearly  shown  that  it  was  merely 
for  the  convenience  of  the  owner  of  the  adjoining  lands  west  of  appel- 
lant's right  of  way. 

It  is  insisted  in  the  request  to  certify  that  the  disposition  of  this  case 
by  this  court  is  in  conflict  with  the  decision  of  the  Supreme  Court  in 
Railway  v.  Hanacek,  65  Southwestern  Reporter,  1117,  and  the  same  case 
as  decided  by  the  Court  of  Civil  Appeals  in  56  Southwestern  Reporter, 
938 ;  and  also  in  conflict  with  the  case  of  Railway  v.  Chenault,  60  South- 
western Reporter,  55 ;  and  the  statement  is  also  made  that  we  have  at- 
tempted to  overrule  the  decision  of  the  Supreme  Court  in  the  Hanacek 
case,  supra. 

In  the  Hanacek  case,  in  the  latter  part  of  the  opinion  of  the  Supreme 
Court,  occurs  this  statement:  "Of  course,  our  decision  does  not  apply 
to  those  cases  where  openings  or  intervals  in  fences  not  authorized  by 
law  have  been  made.''  This  and  other  expressions  in  the  opinion  are 
applicable  to  the  case  before  us,  and  support  us  in  the  conclusion  reached 
by  us  in  deciding  this  case.  There  is  little  ambiguity  in  our  opinion. 
It  seems  to  us  that  it  can  be  easily  understood  to  apply  to  a  state  of 
facts  which  shows  that  the  opening  through  which  the  animals  went 
upon  the  track  was  not  one  provided  for,  permitted,  or  authorized  by 
law.  Nor  could  it  be  granted  on  the  ground  that  it  was  one  of  neces- 
sity. In  the  case  before  us,  the  appellant's  road  did  not  divide  an  in- 
closure,  and  the  opening  was  not  for  the  purpose  of  permitting  the 
owner  of  the  premises  to  go  from  one  part  of  his  grounds  to  that  upon 
the  opposite  side  of  the  track.  It  is  not  pretended  that  it  was  a  public 
crossing  nor  a  neighborhood  crossing,  and  that  the  opening  was  made 
for  any  such  purpose ;  but  beyond  dispute  it  is  shown  that  it  was  placed 
there  for  the  private  use  of  the  owner  of  the  premises  west  of  the  ap- 
pellant's right  of  way.  In  the  cases  with  which  the  appellant  contends 
ours  is  in  conflict,  it  is  indisputably  shown  by  the  facts  that  the  railway 
ran  through  inclosures,  and  that  the  openings  were  put  there  for  the 
purpose  of  affording  a  way  to  and  from  the  premises  and  inclosures 
divided  by  the  right  of  way.  These  were  instances  in  which  the  owners 
of  the  premises  were  entitled  to  the  opening  as  a  means  of  way  from  one 
part  of  the  inclosure  to  the  other.  Here  the  case  is  entirely  different, 
for  the  reason,  as  stated  before,  the  right  of  way  and  track  does  not 
divide  an  inclosure.    When  we  said  concerning  the  Hanacek  case  was  a 
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mere  matter  of  criticism,  and  not  because  it  conflicted  with  the  case  we 
were  called  upon  to  decide.  We  availed  ourselves  of  the  privilege  of 
merely  criticising  a  decision  of  the  Supreme  Court,  which  we  were  of  the 
opinion  was  not  correctly  decided. 

On  the  question  of  witness  fees,  it  is  insisted  that  the  disposition  that 
we  make  of  this  subject  is  in  conflict  with  the  decision  of  the  Supreme 
Court  in  Sapp  v.  King,  66  Texas,  670,  and  Flores  v.  Thorn,  8  Texas, 
377.  We  do  not  so  construe  those  decisions.  The  case  is  clearly,  in  our 
opinion,  diiferent  from  Flores  v.  Thorn.  There  are  some  expressions 
in  the  case  of  Sapp  v.  King  which  have  a  tendency  to  support  the  con- 
tention of  appellant,  but  when  compared  with  the  facts  shown  in  the 
order  of  the  trial  court  in  ruling  upon  this  subject,  a  different  case  is 
shown.  In  Sapp  v.  King  it  is  in  effect  held  that  a  witness  can  not 
justify  his  attendance  in  obedience  to  a  subpoena  in  a  case  where  the 
law  did  not  authorize  the  issuajice  of  such  process.  In  this  case  the  law 
did  authorize  a  subpoena  to  be  issued ;  and  we  think  that  Sapp  v.  King 
is  correct  in  the  proposition  that  a  subpoena  could  not  be  waived  by  a 
witness  in  a  case  where  the  law  did  not  authorize  one  to  be  issued ;  but 
where  the  witness  resides  in  the  county  where  the  case  is  pending,  the 
law  authorizes  a  subpoena  to  be  issued  requiring  his  attendance  upon 
the  trial ;  and  we  do  not  see  why  he  may  not  waive  the  issuance  of  such 
process  and  by  agreement  do  that  which  the  law  would  compel  him  to 
do, — ^that  is,  attend  the  trial  as  a  witness. 

But,  however,  if  we  are  wrong  in  this  conclusion,  we  think  the  ruling 
of  the  court  may  be  maintained  upon  the  ground  that  the  subpoena 
issued  from  the  justice  court,  in  obedience  to  which  the  witness  at- 
tended the  trial  there,  and  thereafter  in  obedience  to  the  same  process 
attended  the  trial  in  the  county  court,  was  sufficient  to  entitle  him  to 
his  witness  fees.  The  statute  requires  that  the  justice  of  the  peace 
before  whom  the  case  is  tried  shall  transmit  to  the  county  court,  to 
which  the  case  is  appealed,  all  the  original  papers,  together  with  copies 
of  his  orders,  judgments,  etc.  The  evident  object  of  this  requirement 
is  that  the  original  papers  shall  serve  some  purpose  in  the  county  court, 
and  nothing  can  be  gained  by  sending  the  subpoenas  there  unless  it  was 
intended  that  they  should  be  regarded  as  process  showing  what  witnesses 
were  summoned.  After  the  case  reached  the  county  court,  it  is  clear 
that  depositions  that  have  been  used  upon  trial  in  the  justice  court  need 
not  be  again  taken.  Although  the  trial  is  de  novo  in  the  county  court, 
the  statute  does  not  in  terms  require  that  any  new  process  shall  issue 
after  the  case  reaches  that  court;  and  it  is  in  harmony  with  economy  to 
hold  that  all  the  process  issued  by  the  justice  of  the  peace  may  be  kept 
alive,  in  order  to  require  the  parties  and  witnesses  to  appear  in  the 
court  to  which  the  case  is  appealed.  If  the  witnesses  will  appear  and 
do  appear  in  the  county  court  in  obedience  to  the  subpoenas  issued  from 
the  justice  court,  it  would  clearly  be  to  the  interest  of  the  litigants,  so 
far  as  the  saving  of  costs  and  expenses  are  concerned.    It  is  true,  a 
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subpoena  conld  have  issued  from  the  county  court  to  require  the  at- 
tendance of  these  witnesses,  but  when  they  appeared  in  obedience  to  the 
subpoena  issued  from  the  justice  court,  we  can  not  well  see  how  either 
of  the  parties  could  complain. 

Motions  overruled. 


FOUETH  DISTEICT,  1902. 


Lena  M.  Evebett  et  al.  v.  Galveston,  Harbisbubo  ft 
San  Antonio  Railwaj  Company. 

Decided  March  5,  1902. 

1.— Appeal— Objectioiis  to  BTidenoe  Below. 

V^here  there  is  no  bill  of  exceptions  reserving  any  objections  to  the  admii- 
sion  in  evidence  of  certified  copies  of  deeds,  except  in  the  body  of  the  statement 
of  facts,  which  was  not  filed  until  after  the  term,  they  stand  as  if  admitted 
without  objection. 

2.— Railroad— Mortgage  Sale  of— Legislative  Act— Title  to  Its  Landj. 

While  the  Act  of  July  27,  1870  (Special  Laws  Twelfth  Legislature,  page  45) 
is  in  itself  prima  facie  proof  of  title  in  the  Galveston,  Harrisbtirg  &  San  Antonio 
Railway  Company  to  the  property  of  the  Buffalo  Bayou,  Brazos  &  Oolor»do 
Railway  Company,  yet  inasmuch  as  its  twelfth  section  provides  that  nothing 
therein  shall  be  so  construed  as  to  deprive  any  party  interested  of  the  right  to  dis- 
prove any  assumed  fact  stated  in  the  preamble,  such  prima  facie  proof  may 
be  and  is  overcome  as  to  a  tract  of  land  not  covered  by  depots  or  necessarily 
occupied  by  the  track  of  the  road  where  it  is  shown  that  the  mortgage  referred 
to  in  the  preamble  of  the  act  covered  only  so  much  of  the  land  of  the  latter 
road  as  may  be  actually  covered  by  depots  or  necessarily  occupied  in  its  oper- 
ation, and  specially  excepts  therefrom  lands  donated  by  the  State,  to  wl>ieh 
class  the  land  here  in  controversy  belongs. 

8. — Same — Statute  Constraed. 

It  was  not  intended  by  the  Act  of  December  19,  1857  (1  Paschars  Digest 
Laws,  page  1816)  mentioned  in  the  preamble  as  one  of  the  bases  of  the  Act  of 
July  27,  1870,  that  a  sale  of  the  ''roadbed,  track,  franchise,  and  chartered  r^ts 
and  privileges"  of  a  railway  company,  which  it  declares  "shall  be  deemed  an 
entire  thing,  and  must  be  sold  as  sud^,''  should  include  any  and  all  property  of 
such  **sold-out"  company. 

Appeal  from  Colorado.    Tried  below  before  Hon.  M.  KennoiL 

Geo.  McCormick,  for  appellant. 

T.  D.  Cohhs,  for  appellee. 

JAMES,  Chief  Justice. — This  action  is  by  appellee  in  trespass  to 
try  title  to  two  sections  of  land.  Plaintiff  proved  title  nnder  the  State 
by  mesne  conveyances  to  the  Buffalo  Bayon,  Brazos  &  Colorado  Railway 


i902.]  Everett  v.  Q.  H.  &  S.  A.  By.  Co.  529 

Clompaiiy.  Plaintiff's  evidence  of  title  from  said  company  consisted 
solely  of  the  act  of  the  Legislature  passed  July  27,  1870.  Spec.  Laws 
155th  Leg.,  p.  46.  The  effect  of  that  act  as  construed  by  the  Supreme 
Court  in  Acres  v.  Moyne,  59  Texas,  623,  and  by  the  Galveston  branch 
of  this  court  on  a  previous  appeal  (Railway  v.  Everett,  68  Southwest- 
em  Reporter,  647),  is  that,  standing  alone,  without  contradictory  proof 
as  authorized  by  its  twelfth  section,  this  act  is  prima  facie  evidence  of 
title  in  appellee  to  the  property  of  the  Buffalo  Bayou,  Brazos  &  Colorado 
Railway  Company.    This  view  we  adopt. 

The  question  to  be  considered  is  whether  or  not  appellants  overcame 
this  prima  facie  proof  of  title  by  testimony  showing  that  the  title  to 
the  surveys  in  question  did  not  in  fact  pass  to  appellee  by  the  sales  re- 
ferred to  in  said  act. 

The  cases  cited  seem  to  make  it  clear  that  if,  by  and  under  the  instru- 
ments recited  in  the  preamble  of  said  act,  the  lands  in  question  had  not 
been  conveyed,  the  effect  to  which  the  act  was  otherwise  entitled  as  evi- 
dence of  title  could  not  be  accorded  it.  The  act  itself,  by  its  twelfth 
section,  provides  that  nothing  therein  shall  be  construed  as  to  deprive 
any  pariy  interested  of  the  right  to  disprove  any  assumed  fact  stated  in 
the  preamble.  The  Legislature  plainly,  in  our  judgment,  did  not  un- 
dertake to  ascertain  and  determine  the  truth  of  said  facts,  but  assumed 
them;  and  did  not  intend  to  affect  third  parties,  where  the  assumed  facts 
were  shown  to  be  untrue,  and  that  it  should  not  operate  upon  and 
affect  any  property  except  what  was  in  fact  sold  to  the  purchasers  and 
their  associates  mentioned  in  the  act 

Appellants  introduced  in  evidence  certified  copies  from  the  records 
of  Harris  County  of  the  sheriff's  deed  dated  July  7,  1868,  and  of  the 
deed  of  trust,  and  the  trustees*  deed  thereunder  dated  January  24,  1870, 
manifestly  and  presumably  copies  of  the  identical  instruments  men- 
tioned in  said  preamble.  There  being  no  bill  of  exceptions  saving  any 
objections  to  said  certified  copies  as  evidence,  except  in  the  body  of  the 
statement  of  facts  which  was  not  filed  until  after  the  term,  they  stand 
as  if  admitted  without  objection,  and  the  only  question  is  as  to  the  legal 
effect  to  be  given  them. 

It  is  a  fact  admitted  of  record  that  neither  of  the  two  tracts  of  land 
sued  for,  nor  any  part  of  them,  was  ever  occupied  by  the  right  of  way 
or  roadbed  of  plaintiff,  or  otherwise  used  by  plaintiff.  This  appears 
also  from  testimony  introduced.  Such  being  the  case,  we  find  the  fur- 
ther fact  that  neither  the  sherifPs  deed  under  executions,  nor  the  trus- 
tees' deed,  mentioned  in  said  preamble,  by  any  description  therein,  in- 
clude or  convey  the  said  sections.  Further,  the  deed  of  trust  has  the 
following  recital:  "And  it  is  mutually  understood  that  only  so  much 
part  of  the  land  of  the  parties  of  the  first  part  as  is  or  may  be  actually 
covered  by  the  depots  or  other  structures  of  said  railroad,  or  as  may  be 
necessarily  occupied  in  the  convenient  operation  of  the  same,  is  included 
in  the  grant  and  conveyances  contained  in  this  indenture,  and  particu- 

Vol.  28  Civa— 34. 
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larly  the  lands  donated  to  said  parties  of  the  first  part  by  the  State  of 
Texas^  and  the  right  to  the  land  or  land  scrip  that  has  accrued  or  may 
accrue  to  them  upon  a  construction  of  any  part  of  said  railroad  are  ex- 
pressly reserved  to  said  parties  of  the  first  part/' 

Opinion.^-We  are  of  opinion  that  it  was  not  intended  by  the  Act  of 
December  19,  1857  (1  PaschaFs  Digest,  page  816),  which  is  mentioned 
in  the  preamble  as  one  of  the  bases  of  the  Act  of  1870,  that  a  sale  of 
the  "roadbed,  track,  franchise,  and  chartered  rights  and  privileges''  of 
a  railway  company  which  it  declares  "shall  be  deemed  an  entire  thing 
and  must  be  sold  as  such,''  should  include  any  and  all  of  the  property 
of  such  company.  No  better  evidence  that  such  was  not  the  intent  can  be 
given  than  article  4916  of  that  act,  which  enacts,  in  effect,  that  after 
such  a  sale  the  remaining  property  of  the  "sold  out"  company  shall  re- 
main in  the  hands  of  its  trustees  to  be  administered  by  them  (unless 
other  persons  shall  be  appointed  by  the  Legislature  or  some  court  of 
competent  jurisdiction)  for  the  benefit  of  its  creditors  and  stockholders. 
It  is  not  contended,  and  we  would  not  sustain  such  contention  if  made, 
that  the  Act  of  1870  appoints  as  such  trustees  the  purchasers  and  their 
associates  mentioned  in  said  act.  With  the  remaining  assets  of  the 
"sold  out"  corporation  they  and  appellee  have  nothing  to  do.  They 
succeeded  the  "sold  out"  corporation  in  respect  to  what  was  conveyed 
to  them  and  no  further.  They  acquired  no  title  legal  or  equitable  to 
the  lands  in  question  under  the  evidence.  The  title  is  shown  to  hsTe 
remained  with  the  trustees  of  the  "sold  out"  company.  Adridge  v. 
Pardee,  60  S.  W.  Rep.,  789. 

We  conclude  therefore  as  follows: 

1.  That  the  instruments  referred  to  in  the  preamble  of  the  Act  of 
1870  and  in  evidence,  showing  affirmatively  that  the  sales  did  not  in- 
clude the  surveys  in  controversy,  destroy  the  effect  of  said  act  as  a 
muniment  of  title  to  said  lands. 

2.  That  plaintiff  appearing  to  be  without  title,  judgment  should 
have  been  rendered  against  it.  The  judgment  will  therefore  be  reveiwd 
and  judgment  rendered  here  that  plaintiff  take  nothing  by  its  suit  as 
to  appellants. 

Reversed  and  rendered. 
Writ  of  error  refused. 
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George  P.  Hikdes  v.  State  op  Texas. 

Decided  March  12,  1902. 

Taxation— School  Land. 

School  land  ptirchased  under  the  Act  of  July  8,  1879,  as  amended  by  the  Act 
of  April  6,  1881,  is  by  the  terms  of  the  act  subject  to  taxation  from  the  date  of 
the  first  payment  to  the  State  thereon,  and  the  fact  that  the  land  is  not  yet 
paid  out  and  the  legal  title  still  in  the  State  does  not  render  the  act  unconsti- 
tutional in  the  feature  which  subjects  the  land  to  taxation. 

Appeal  from  Atascosa.     Tried  below  before  Hon.  M.  F.  Lowe. 

B.  W.  Hudson,  for  appellant.  ' 

W.  M.  Smith  and  N.  B,  Wallace,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  State 
against  David  W.  Hindes  and  Geo.  F.  Hindes  to  recover  $9.01  taxes, 
interest,  penalty,  etc.,  assessed  and  due  on  320  acres  of  land  originally 
granted  to  Leandro  Patino,  abstract  No.  1170,  survey  No.  1820,  for 
the  year  1899,  and  to  foreclose  the  lien  therefor. 

David  W.  Hindes  answered  by  disclaiming  any  interest  in  the  land 
and  denying  any  liability  for  taxes  due  thereon.  The  appellant,  George 
F.,  answered  that  the  land  in  question  was  not  subject  to  taxation  for 
the  reasons  that  the  title  thereto  was  in  the  State,  and  it  had  not  and 
could  not  be  patented  when  the  taxes  sued  for  were  assessed.  Upon 
the  trial  the  case  was  discontinued  as  to  David  W.,  and  judgment  ren- 
dered against  appellant  for  the  amount  claimed  with  a  foreclosure  of 
the  tax  lien  on  the  land. 

The  following  facts  were  agreed  upon  by  the  parties : 

"1.  The  taxes  claimed  in  the  petition  were  regularly  assessed,  and, 
if  the  land  is  taxable,  plaintiff  is  entitled  to  judgment  prayed  for,  ex- 
cept no  personal  judgment  against  the  defendant  can  be  rendered.'^ 

"2.  The  land  described  in  the  petition  was  public  free  school  land, 
and  the  defendant's  vendor,  Leandro  Patino,  legally  applied  for  same 
on  January  10,  1882,  imder  Act  of  1879  as  amended  in  1881,  approved 
April  6,  1881,  and  the  land  awarded  him  on  his  application;  and  he 
executed  his  obligation  therefor  for  $304;  interest  has  been  regularly 
paid  as  required  by  law,  and  part  payment  made  on  March  25,  1882. 

"3.  Leandro  Patino  conveyed  the  land  to  the  defendant,  it  being 
expressed  in  the  deed  that  he  assumed  payment  of  all  such  sums  as  might 
be  due  the  State  of  Texas. 

"4.  Said  land  is  not  patented,  and  there  is  now  due  the  public  school 
fund  about  $300  on  the  original  obligation,  bearing  interest  at  the  rate 
of  8  per  cent  per  annum,  and  this  fact  existed  from  date  of  said  appli- 
cation by  Leandro  Patino  to  the  time  this  suit  was  instituted,  and  this 
date." 
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Opinion, — ^It  being  agreed  that  if  the  land  is  taxable  plaintiff  is  en- 
titled to  judgment,  the  only  question  necessary  for  consideration  is 
whether  it  is  taxable.  Section  16  of  the  Act  of  July  8,  1879,  which  is 
not  affected  by  the  amendment  of  April  6,  1881,  under  which  the  land 
was  purchased  from  the  State  by  appellant's  grantor,  provides  that 
'^Said  lands  shall  be  subject  to  taxation  from  the  date  of  the  first  pay- 
ment into  the  treasury  of  the  State/'  There  is  no  constitutional  inhi- 
bition against  this  provision.  It  is  a  part  of  the  law  under  which  the 
land  was  acquired  and  is  held;  and  can  not  be  ignored  by  the  taxing 
power  of  the  State  until  repealed,  or  evaded  by  the  purchaser  or  one 
holding  under  him,  whether  the  land  is  patented  or  not 

The  judgment  is  aflSrmed. 

Affifmed, 

Writ  of  error  refused. 


Eleanor  E.  Bebostrom  et  al.  v.  Chris  Kiel  et  al. 

Decided  March  26,  1902. 

1.— Judgment— Action  to  Set  Aside— Married  Woman. 

A  note  was  executed  by  E.  and  by  plaintiff  and  her  husband,  and  the  Judg- 
ment rendered  thereon  against  all  of  them  recited  that  the  husband  was 
adjudged  a  surety  for  E.  and  entitled  to  recover  over  against  E.  such  amounts  as 
he  should  pay.  Held,  in  an  action  by  plaintiff  to  set  aside  the  judgment  as 
against  her  separate  estate,  that  such  recital  did  not  conclusively  ^ow  that 
the  note  sued  on  was  not  executed  for  such  a  debt  as  would  bind  the  wife's 
separate  estate,  and  the  presumption  obtained  in  favor  of  the  judgment  that  it 
was  so  executed. 

2.— ^ame— Equitable  Relief— Remedy  by  AppeaL 

The  fact  that  plaintiffs'  attorneys  falsely  assured  the  cttomey  of  com- 
plainant here  that  the  judgment  on  the  note  would  not  be  taken  against  her 
separate  estate  was  not  sufficient  to  warrant  equitable  relief  in  her  favor  in 
setting  aside  the  judgment,  since,  being  represented  by  counsel  in  that  suit 
and  charged  with  notice  of  the  judgment  actually  rendered,  she  was  negligent 
in  not  moving  to  set  the  judgment  aside  or  taking  an  appeal  therefrom. 

Appeal  from  Bexar,     Tried  below  before  Hon.  J.  L.  Camp. 

Newton  &  Ward,  for  appellants. 

C.  S,  Robinson,  for  appellees. 

JAMES,  Chief  Justice. — This  suit  is  by  appellants,  filed  October 
1,  1901,  to  vacate,  in  so  far  as  appellant  Eleanor  E.  Bergstrom  is  con- 
cerned, a  judgment  of  the  District  Court  in  terms  as  follows: 

'T^o.  4519.  In  District  Court,  Forty-fifth  Judicial  District,  Bexar 
County,  Texas.  Chris  Kiel  v.  Eleanor  E.  Clifford  et  al.  On  this  the 
16th  day  of  May,  1899,  coming  on  regularly  for  trial  the  above  styled 
and  numbered  cause,  a  jury  being  waived,  all  matters  of  fact  as  well  as 
of  law  were  submitted  to  the  court,  and  after  hearing  the  evidence,  the 
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law^  and  the  argument  of  counsel^  the  court  is  of  the  opinion  that  Chris 
Kiel,  plaintiff,  should  have  and  recover  of  Eleanor  E.  Cliflford,  Kate  V, 
Elliot,  and  G.  G.  Cliflford,  defendants,  jointly  and  severally,  the  sum 
of  $1584,  the  same  being  principal,  interest,  and  attorney's  fee  on  the 
note  sued  upon  herein.  Wherefore  it  is  ordered,  adjudged,  and  decreed 
by  the  court  that  Chris  Kiel,  plaintiflf,  do  have  and  recover  of  and  from 
Eleanor  E.  Cliflford,  Kate  V.  Elliot,  and  G.  G.  Cliflford,  defendants, 
jointly  and  severally,  the  sum  of  $1684,  with  10  per  cent  interest  thereon 
from^this  date  imtil  paid,  together  with  all  costs  of  this  suit,  and  that 
G.  G.  Cliflford  being  found  and  adjudged  by  the  court  to  be  a  surety  for 
Kate  V.  Elliot,  do  have  and  recover  over  and  against  Kate  V.  Elliot  any 
amount  that  he  may  pay  on  this  judgment,  for  all  of  which  let  execu- 
tion issue  against  Kate  V.  Elliot  and  Eleanor  E.  Cliflford  and  against 
the  separate  property  of  Eleanor  E.  Cliflford  and  against  G.  G-  Clif- 
ford/' 

The  averments  of  the  petition  aie  substantially  stated  in  appellants' 
brief  as  follows: 

"The  plaintiff,  Eleanor  E.  Bergstrom,  alleged  that  she  was  the  daugh- 
ter of  Kate  V.  Elliot  and  wife  of  G.  G.  Clifford  at  the  time  of  the  exe- 
cution of  the  note  referred  to  in  the  petition,  to  wit,  on  December  13, 
1893,  but  since  said  time  she  has  become  the  wife  of  her  coplaintiff, 
Oscar  Bregstrom.  That  on  the  16th  day  of  May,  1899,  a  judgment 
was  rendered  in  the  District  Court  of  the  Forty-fifth  Judicial  District 
against  herself,  Kate  V.  Elliot,  and  G.  G.  Clifford,  defendants,  jointly 
and  severally,  for  the  sum  of  $1684,  the  same  being  principal,  interest, 
and  attorney's  fees  on  the  note  sued  upon;  said  judgment  containing 
ihe  following  recital:  'And  that  G.  G.  Clifford  being  found  and  ad- 
judged by  the  court  to  be  a  surety  for  Kate  V.  Elliot,  do  have  and  re- 
cover over  and  against  Kate  V.  Elliot  any  amount  that  he  may  pay  on 
this  judgment,  for  all  of  which  let  execution  issue  against  Kate  V. 
Elliot  and  Eleanor  E.  Clifford  and  against  the  separate  property  of 
Eleanor  E.  Clifford  and- against  G.  G.  Clifford.'  That  prior  to  the  said 
16th  day  of  May,  1899,  said  plaintiff  had  left  the  State  of  Texas  and 
was  living  in  the  city  of  New  York;  that  she  employed  counsel  to  rep- 
resent her  in  said  suit,  but  said  counsel  did  not  appear  in  her  behalf 
to  represent  her  in  the  trial  of  the  case,  and  that  upon  the  trial  of  said 
cause  she  was  not  present  in  person  nor  represented  by  coimsel;  that 
«he  never  knew  that  said  judgment  had  been  rendered  against  her  until 
long  after  the  time  had  expired  under  the  law  by  which  she  could  have 
prosecuted  an  appeal  or  writ  of  error  from  said  judgment;  that  on  the 
trial  of  said  cause,  the  said  G.  G.  Clifford  combined  and  conspired  with 
the  then  plaintiff,  Chris  Kiel,  to  have  judgment  rendered  against  this 
plaintiff  so  as  to  provide  for  the  issuance  of  execution  against  her 
separate  property;  that  this  plaintiff,  not  being  present  at  said  trial 
and  not  having  been  represented  by  counsel  on  said  trial,  does  not 
know  upon  what  testimony  said  judgment  was  rendered  establishing 
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the  fact  that  said  note  was  executed  for  the  benefit  of  her  separate 
estate^  or  that  she  ever  received  any  benefit  from  the  consideration  for 
which  said  note  was  executed,  but  if  there  was  any  such  evidence,  then 
she  avers  that  such  testimony  was  false  and  fraudulent,  and  she  avers 
the  truth  to  be  as  aforesaid,  that  said  note  was  executed  for  the  sole 
and  exclusive  benefit  and  use  of  the  said  0.  0.  Clifford,  and  that  he 
alone  received  the  entire  consideration  for  which  the  same  was  executed 
and  applied  the  same  to  his  own  use  and  benefit;  and  that  said  judgment, 
so  far  as  this  plaintiff  was  concerned,  was  fraudulently  obtained  with- 
out any  evidence  whatsoever  to  sustain  it,  or,  as  aforesaid,  was  obtained 
by  false  and  perjured  testimony;  that  said  note,  not  having  been  exe- 
cuted for  the  benefit  of  her  separate  estate,  as  aforesaid,  was  by  reason 
of  such  facts  not  binding  on  this  plaintiff  and  was  null  and  void. 

"Plaintiff  further  averred  that  said  judgment  aforesaid  was  uncer- 
tain and  contradictory  in  that  it  does  not  and  can  not  in  law  constitute 
a  sufficient  basis  or  support  for  the  issuance  of  an  execution  thereon, 
and  is  utterly  null  and  void,  in  this:  that  said  judgment  provides  for 
the  recovery  against  all  three  defendants,  Eleanor  E.  Clifford,  Kate  V. 
Elliot,  and  6.  6.  Clifford,  defendants,  jointly  and  severally,  the  sum 
of  $1584,  and  then  provides  that  said  G.  G.  Clifford,  being  found  and 
adjudged  by  the  court  to  be  a  surety  for  Kate  V.  Elliot,  that  he  recover 
over  and  against  Kate  Y.  Elliot  any  amount  that  he  may  pay  on  the 
judgment,  thus  finding  that  G.  G.  Clifford  was  a  surety  and  that  Kate 
V.  Elliot  was  a  principal  in  said  note ;  and  then  said  judgment  provides 
for  the  issuance  of  execution  against  Kate  V.  Elliot  and  Eleanor  E. 
Clifford  and  against  the  separate  property  of  Eleanor  E.  Clifford  and 
against  G.  G.  Clifford ;  that  if  the  said  G.  G.  Clifford  was  a  surety  for 
Kate  V.  Elliot,  and  that  by  virtue  of  that  fact  he  recovers  judgment 
over  and  against  Kate  V.  Elliot,  then  the  judgment  established  the 
fact  that  the  consideration  of  said  note  did  not  inure  to  the  benefit  of 
the  separate  estate  of  this  plaintiff  Eleanor  E.  Bergstrom,  but  inured  to 
the  benefit  of  and  was  for  the  individual  benefit  and  use  of  the  said  Kate 
V.  Elliot,  making  this  plaintiff  a  cosurety  with  G.  G.  Clifford ;  and  from 
the  wording  of  said  judgment,  it  can  not  be  ascertained  as  to  whether 
or  not  it  is  intended  by  said  judgment  that  the  said  Clifford  was  to 
have  judgment  over  against  the  plaintiff  Eleanor  E.  Bergstrom  as  well 
as  against  Kate  V.  Elliot,  and  it  can  not  be  determined  from  the  face 
of  said  judgment  as  to  whether  or  not  execution  was  issued  against 
the  separate  property  of  this  plaintiff  in  favor  of  G.  G.  Clifford,  or  as 
to  whether  or  not  such  execution  should  issue  against  the  separate 
property  of  this  plaintiff  in  favor  of  the  said  judgment  plaintiff  in 
said  cause,  Chris  Kiel;  that  in  conseijuence  thereof,  said  judgment  is 
also  void  and  so  uncertain  as  not  to  afford  a  basis  for  the  issuance  of 
the  execution. 

'Tlaintiff  further  alleged  that  on  the  9th  day  of  September,  1901, 
the  plaintiff  in  said  judgment  caused  an  execution  to  be  issued  on 


190^.]  Bekqstrom  V,  Kiel.  535 

Baid  judgment  out  of  said  courts  and  that  certain  property  of  hers 
(describing  it)  was  levied  upon  by  virtue  of  said  writ  of  execution. 
She  further  alleged  that  the  property  levied  upon  by  the  sheriflf  afore- 
said was  before  and  at  the  time  of  said  levy  her  separate  property,  and 
that  plaintiff  had  no  adequate  remedy  at  law  to  protect  her  in  the 
premises  other  than  the  relief  sought  in  this  suit>  together  with  an 
injunction  restraining  the  sheriff  from  selling  said  land. 

"Plaintiff  further  alleged  that  said  judgment  constituted  a  cloud 
upon  the  title  to  her  interest  in  said  land,  and  that  if  the  sheriff  was 
permitted  to  sell  said  land,  the  claim  of  the  purchaser  at  such  sale 
will  constitute  a  still  further  cloud  upon  her  title ;  and  the  time  having 
elapsed  in  which  she  can  prosecute  an  appeal  or  writ  of  error  from  said 
judgment,  the  purchaser  at  such  sale  will  be  protected,  and  she  be 
forced  thereby  to  lose  her  said  property.  She  prayed  for  a  writ  of  in- 
jimction  restraining  the  said  plaintiff  and  the  sheriff  and  other  officers 
of  Bexar  County  from  selling  said  land  and  by  virtue  of  said  judgment 
until  the  further  orders  of  the  trial  court,  and  that  the  defendants 
Kiel  and  Tobin  be  cited  to  answer  said  petition;  and  that  on  final 
hearing  said  judgment  aforesaid  be  vacated,  set  aside  and  held  for 
naught  in  so  far  as  the  same  constituted  a  judgment  against  plaintiff, 
and  that  the  cloud  upon  her  title  to  said  property  by  virtue  of  said 
judgment  aforesaid  be  removed  and  that  she  be  quieted  and  confirmed  in 
said  title,  and  that  the  apparent  lien  of  said  judgment  upon  said  property 
be  canceled  and  removed,  and  that  the  said  defendant  be  perpetually 
and  forever  enjoined  from  asserting  any  claim  or  demand  against  this 
plaintiff  by  virtue  of  said  judgment." 

Plaintiffs  filed  a  supplemental  petition  on  October  29,  1901,  in  which 
she  alleged  that  she  was  divorced  on  July  1,  1898  from  her  codefendant 
G.  6.  Clifford;  that  at  the  time  of  her  divorce  her  business  was  left 
in  the  hands  of  her  attorneys,  the  same  ones  that  represented  her  at  the 
time  of  the  institution  of  the  suit,  and  that  she  resided  in  the  city  of 
New  York  at  the  time  the  judgment  was  rendered  and  did  not  laiow 
and  was  not  informed  of  the  same  until  some  time  during  the  spring 
of  the  present  year.  She  also  alleged  that  said  note,  which  was  the 
basis  of  said  judgment,  was  not  for  the  benefit  of  her  separate  property, 
nor  was  the  indebtedness  contracted  by  her,  nor  was  any  proof  made 
before  the  court  to  that  effect,  or  if  there  was  such  proof  that  it  was 
perjured  testimony.  She  further  alleged  that  she  is  informed  by  her 
attorneys  that  prior  to  judgment  being  rendered  on  said  note,  they  were 
assured  that  no  judgment  would  be  rendered  authorizing  execution 
against  her  separate  property,  and  relied  on  such  assurances,  and  was 
not  present  when  the  said  judgment  was  rendered,  and  did  not  know 
that  execution  waiB  authorized  against  her  separate  property  until  the 
spring  of  the  present  year.  She  further  alleges  that  the  judgment 
rendered  by  the  court  did  not  authorize  execution  against  her  separate 
property,  iiat  the  portion  of  the  judgment  as  entered  authorizing  such 
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execution  was  inserted  in  such  decree  by  some  person  after  the  decree 
had  been  prepared.  She  further  alleges  that  she  did  not  have  any 
separate  property  at  the  time  of  the  execution  of  said  note,  except  one 
piece  of  property  situated  in  the  city  of  San  Antonio,  on  the  east 
side  of  Acequia  street,  which  was  mortgaged  by  her  codefendant  6.  G. 
Clifford,  and  the  same  was  sold  in  satisfaction  of  said  mortgage. 

The  court  held  plaintiffs'  petition  and  supplemental  petition  insuffi- 
cient, and  plaintiffs  refusing  to  amend,  rendered  judgment  dismissing 
the  cause  and  dissolving  the  temporalry  injunction  granted  in  the  caTise 
and  rendered  judgment  against  petitioner  and  the  sureties  on  her 
injunction  bond  for  the  costs. 

The  second,  third,  fourth  and  fifth  assignments  present  in  a  general 
way,  by  repetition,  the  points  raised  by  the  first  assignment,  which  we 
shall  proceed  to  consider.  The  assignment  is  that  the  court  erred  in 
holding  that  there  was  no  equity  in  the  bill  and  in  dismissing  same. 
Three  propositions  are  advanced,  as  follows : 

'^1.  It  appearing  from  plaintiffs'  petition  and  supplemental  petition 
that  the  judgment  sought  to  be  enjoined  was  procured  by  fraud  of  the 
defendant  Kiel  and  his  attorney,  and  that  the  suit  was  brought  within 
one  year  after  the  discovery  of  the  fraud,  the  court  should  not  have 
dissolved  the  injunction. 

"2.  It  appearing  from  the  face  of  the  judgment  that  the  note  upon 
which  it  was  predicated  was  not  executed  for  the  benefit  of  her  separate 
estate  and  for  necessaries  contracted  by  appellant,  the  portion  of  the 
judgment  awarding  execution  against  her  separate  estate  was  a  nullity, 
irrespective  of  whether  suit  was  brought  within  one  or  two  years  from 
its  date  or  not. 

"3.  In  order  to  bind  the  separate  estate  of  the  wife  the  debt  must 
have  been  incurred  by  the  wife  for  the  benefit  of  her  separate  property, 
or  for  necessaries  furnished  herself  and  children,  and  unless  it  appear 
to  the  satisfaction  of  the  court  or  jury  that  the  debt  was  contracted  or 
expenses  so  incurred  were  for  the  purposes  enumerated,  and  that  they 
were  reasonable  and  proper,  judgment  should  have  been  in  favor  of 
appellant." 

The  facts  alleged  and  relied  on  to  set  aside  the  judgment,  in  so  far 
as  it  purports  to  be  a  judgment  against  plaintiff  and  to  entitle  her 
to  restrain  execution  sales  of  her  property  by  reason  of  the  judgment, 
are,  first,  '^that  plaintiff  is  informed  by  her  attorneys  that  prior  to  the 
judgment  being  rendered  on  said  note  he  was  assured  that  no  judgment 
would  be  rendered  authorizing  execution  against  her  separate  property 
and  relied  upon  such  assurance,  and  was  not  present  at  the  tine  said 
judgment  was  rendered  and  did  not  know  that  execution  was  author- 
ized against  her  separate  property  until  the  spring  of  the  present  year 
(1901).  ^Plaintiff  is  informed  and  believes  that  the  judgment  as  rend- 
ered by  the  court  did  not  authorize  execution  against  her  separate  prop- 
erty; that  the  portion  of  the  judgment  as  entered  authorizing  such 
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execution  was  inserted  in  such. decree  by  some  person  after  the  decree 
had  been  prepared/'  We  copy  the  above  from  the  pleading  for  accuracy 
of  statement.  Second.  That  the  judgment  upon  its  face  conclusively 
shows  that  the  note  sued  on  was  not  executed  for  such  a  debt  as  is 
contemplated  by  the  statute  to  bind  her  separate  estate. 

We  shall  dispose  of  the  latter  first.  The  contention  is  based  upon 
the  statement  in  the  decree  **that  G.  G.  Clifford  (the  husband  of  plaintiff 
at  the  time  the  note  was  made)^  being  found  and  adjudged  by  the  court 
to  be  a  surety  for  Kate  V.  Elliot,  do  have  and  recover  over  against  Kate 
V.  Elliot  any  amount  he  may  pay  on  this  judgment/'  We  would  not 
be  prepared  to  hold,  if  the  terms  of  the  decree  aflfirmatively  showed  that 
the  debt  was  not  one  so  contemplated  by  the  statute,  that  the  judgment 
against  the  wife  with  execution  against  her  separate  estate  would  be  a 
nullity,  or  subject  "to  be  disputed  in  any  proceeding  except  an  appeal. 
But  tiie  part  of  the  decree  above  referred  to  is  not  necessarily  inconsist- 
ent with  the  fact  that  the  note  was  given  for  a  purpose  contemplated  by 
the  statute.  Kate  V.  EUidt  was  evidently  a  single  woman,  and  could 
have  contracted  with  Clifford  on  his  signing  the  note  that  she  would 
stand  between  him  and  consequences,  and  still  the  purpose  of  the  trans- 
action may  have  been  the  improvement  of  his  .wife's  separate  property. 
The  relationship  of  Kate  Y.  Elliot  is  not  made  known  by  the  pleadings 
of  plaintiff,  but  presumptions  may  and  should  be  indulged  in  favor  of 
the  judgment  they  bring  in  question.  The  pleadings  of  the  case  are 
not  shown  and  we  can  not  know  what  the  testimony  was,  and  we  must 
presume  the  existence  of  any  and  all  facts  that  would  go  to  sustain  the 
judgment  rendered,  not  clearly  negatived  by  the  judgment  itself. 

Upon  the  first  point:  The  principle  which  seems  to  us  to  be  appli- 
cable to  the  matter  presented  is  the  familiar  rule  that  a  person  is  not 
entitled  to  relief  in  equity  where  it  appears  that  a  legal  remedy  suffi- 
cient to  accomplish  the  same  purpose  has  been  lost  through  want  of 
diligence.  This  rule  has  always  been  strictly  enforced  in  bills  brought 
to  procure  a  new  trial  after  the  term  has  passed  at  which  the  judgment 
was  rendered.  Burnley  v.  Rice,  21  Texas,  171;  Plummer  v.  Power, 
29  Texas,  7 ;  Nichols  v.  Dibrell,  61  Texas,  641. 

A  party  against  whom  there  is  a  final  judgment  may  by  a  direct 
proceeding  have  the  case  reopened  upon  averments  that  he  was  prevented 
from  making  a  valid  defense  in  such  cause  by  fraud,  accident,  or  the  act 
of  the  opposite  party,  immixed  with  negligence  on  his  part.  Hammond 
V.  Atlee,  16  Texas  Civ.  App.,  270. 

The  rule  is  in  our  opinion  applicable  here,  where  it  is  alleged  that 
a  different  judgment  from  the  one  intended  was  entered  by  artifice 
of  the  opposite  party  which  could  have  been  relieved  against  in  the 
same  proceeding,  either  by  motion  in  that  court  or  by  appeal  or  writ  of 
error. 

The  question  is  as  to  the  suflBciency  of  the  averments  to  warrant  the 
relief  here  asked.    The  ground  of  equitable  interposition  invoked  is 
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fraud  committed  in  assuring  plaintiff's  counsel  in  that  suit  that  no 
judgment  would  be  entered  authorizing  execution  against  her  separate 
estate,  upon  which  they  relied,  and  in  altering  the  decree  to  be  entered. 
The  pleadings  of  plaintiff,  in  the  first  place,  do  not  allege  that  the  as- 
surance was  given  by  Kiel  or  his  counsel  nor  that  'the  alteration  was 
made  by  them  or  their  procurement,  but  for  the  purposes  of  this  case 
we  will  assume  that  such  is  the  necessary  implication.  PlaintiflPs  coun- 
sel, referred  to  by  her,  represented  her  in  that  proceeding.  Some  -time 
before  the  judgment  she  was  divorced  from  her  husband  Clifford  and 
went  to  New  York  to  live.  But  they  continued  to  represent  her  in  that 
suit.  While  she  has  allegations  that  she  was  imrepresented  at  the  trial, 
she  also  alleged  that  prior  to  the  trial  her  said  attorneys  were  assured  that 
no  judgment  would  be  rendered  authorizing  execution  against  her 
separate  property,  and  relying  on  this  they  did  not  attend  the  trial 
There  can  be  no  doubt  that  her  allegations  that  the  attorney  or  attome}^ 
she  refers  to  were  representing  her  at  the  date  of  the  trial  and  in  refer- 
ence to  this  judgment,  and  that  they  were  cognizant  of  the  triaL  Beyond 
a  bare  reliance  on  an  assurance  that  the  judgment  would  be  rendered 
in  a  certain  manner,  there  is  no  excuse  offered  for  not  having  taken 
steps  in  time  to  have  the  correction  made  in  that  proceeding.  The 
entry  was  public,  upon  the  minutes  of  the  court,  and  open  to  the  inspec- 
tion of  anyone  at  aU  times.  No  averment  is  made  of  any  part  or  device 
to  conceal  it  from  plaintiff  or  her  attorneys.  How  long  that  term  of 
court  lasted  after  the  judgment  the  petition  does  not  inform  us.  It 
may  have  continued  for  some  time.  From  all  that  is  presented  by 
the  pleadings  it  can  not  be  said  that  the  failure  to  use  the  available 
and  regular  legal  remedies  to  correct  the  alleged  vice  in  the  judgment 
was  unattended  with  negligence. 

The  alleged  understanding  of  plaintiff's  counsel,  as  to  the  judgment 
that  would  be  rendered  in  the  case,  was  had  before  the  trial.  The 
case  was  disposed  of  by  trial,  which  counsel  by  reason  of  the  alleged 
assurances  did  not  attend.  The  judgment  was  that  of  the  court  and 
not  the  parties,  and  it  was  incumbent  upon  plaintiff  or  her  counsel, 
even  under  the  circumstances  stated,  to  take  notice  of  the  judgment 
which  the  court  may  have  seen  fit  to  enter.  Weaver  v.  Vandeventer,  84 
Texas,  693. 

It  is  observed  that  the  complaint  against  the  judgment  is  that  it 
awarded  execution  against  the  wife's  separate  property  against  assur- 
ance that  this  would  not  be  done,  and  that  this  portion  of  the  judgment 
was  introduced  by  fraud.  It  seems  that  without  this  clause  the  judgment 
would  have  been  as  plaintiff  alleges  it  should  have  been ;  and  from  what 
we  have  said  above  it  is  not  necessary  to  discuss  the  effect  of  a  general 
judgment  against  the  wife  as  to  its  supporting  an  execution  against  her 
separate  property.  There  are  authorities  that  such  clause  adds  nothing 
to  the  force  of  the  judgment  in  this  respect.  Waters  v.  Gantrell,  4 
Texas  Law  Rep.,  198. 
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The  above  discussion  disposes  of  all  the  propositions  made  in  the 
brief  of  appellant. 

The  broadest  scope  that  can  be  given  to  the  pleadings  of  plaintiff 
makes  her  right  depend  on  the  fact  that  there  was  no  evidence  that 
warranted  a  judgment  that  would  affect  her  separate  estate^  and  that  if 
there  was  such  testimony  it  was  false.  If  the  evidence  was  insufficient 
to  warrant  the  judgment,  it  would  certainly  have  been  corrected  by  an 
appeal  duly  prosecuted.  As  to  the  judgment  having  been  the  result  of 
perjured  testimony,  this  ground  does  not  seem  to  be  relied  on  in  appel- 
lant's brief;  and  there  are  no  allegations  that  any  such  testimony  was 
introduced  through  the  procurement  or  connivance  of  appellee.  Mc- 
Murray  v.  McMurray,  67  Texas,  668. 

The  judgment  is  affirmed. 

ON    MOTION    FOB    REHEABINQ. 

In  Anderson  v.  Oldham,  82  Texas,  237,  in  a  similar  case,  it  was 
said  that  "the  court  below  on  the  averments  might  well  have  held  that 
appellant's  negligence  in  not  seeing  what  judgment  was  rendered  before 
the  time  elapsed  within  which  he  could  prosecute  an  appeal  or  certiorari 
was  such  as  to  deny  him  equitable  relief,  even  if  he  had  shown  that  he 
was  otherwise  entitled  to  it/'  The  pleading  of  plaintiff  herein  show 
that  the  attorneys  who  had  the  alleged  assurance  were  her  representatives 
for  the  purposes  of  that  proceeding. 

The  case  of  Cetti  v.  Sunman,  64  Southwestern  Reporter,  789,  is  ma- 
terially different  There  the  judgment  was  procured  by  misrepresenta- 
tion of  a  fact  peculiarly  within  the  knowledge  of  the  plaintiff  and  his 
counsel.  In  that  case  it  could  not  well  have  been  contended  that 
plaintiff  or  her  attorney  would  be  held  negligent  until  such  time  after 
the  judgment  as  in  the  exercise  of  ordinary  care  the  facts  should  have 
been  discovered.  In  the  present  one  the  facts  were  necessarily  as  well 
known  to  one  party  as  to  the  other,  and  no  misrepresentations  are  averred. 
The  question  is  simply  whether  plaintiff  and  her  attorneys  were  ex- 
cused, by  the  assurance  of  defendant's  counsel,  from  any  diligence 
whatever  in  discovering  the  decree  as  entered  in  time  to  obtain  relief 
in  the  ordinary  methods.  It  seems  to  us  that  they  were  not  warranted 
in  giving  the  matter  no  further  attention. 

The  averment  is  that  appellant's  attorney  was  assured  that  no  judg- 
ment would  be  rendered  authorizing  execution  against  her  separate 
property,  without  stating  by  whom  the  assurance  was  given,  but  we  have 
assumed  that  it  is  implied  that  it  was  by  adverse  counsel  in  that  case. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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William  6.  Hislop  v.  C.  W.  Obdneb. 

Decided  March  5,  1902. 

Bailment— Negligence— Burden  of  Proof. 

Although  ordinarily  the  btirden  of  proving  negligence  is  on  the  plaintiff, 
yet  where  property  is  lost  while  in  the  exclusive  custody  of  defendant  as  bailee, 
it  is  incumbent  on  the  latter  to  prove  that  such  loss  was  not  occasioned  by  his 
negligence.  See  evidence  held  not  to  show  negligence  on  the  part  of  the  bailee 
causing  the  death  of  a  horse  he  had  driven  during  the  day. 

Appeal  from  the  County  Court  of  Lavaca.  Tried  before  Hon.  James 
Ballard. 

Price,  Oreen  &  Oreen,  for  appellant 

Patton  <&  Schwartz,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  originally  brought  by 
appellee  in  the  Justice  Court  against  appellant  and  C.  Nichols  to  re- 
cover $125  damages  for  negligently  killing  appellee's  horse.  The  trial 
in  that  court  resulted  in  a  judgment  in  plaintiff's  favor  against  both 
defendants  for  $100.  They  appealed  to  the  County  Court,  where  the 
case  was  dismissed  as  to  Nichols,  and  upon  the  trial  a  verdict  was  re- 
turned against  appellant  in  the  same  amount  as  was  adjudged  against 
defendants  in  the  Justice  Court. 

The  evidence,  briefly  stated,  is  as  follows:  In  October,  1898,  the 
appellee  delivered  at  Ganado  his  horse  and  buggy  to  appellant  to  be 
driven  by  him,  without  compensation  and  solely  for  the  former's  benefit, 
to  Yoakum,  Texas,  and  there  to  be  delivered  to  him.  On  or  about  the 
10th  day  of  the  month  the  appellant  started  with  the  horse  and  buggy 
from  Ganado,  the  animal  then  being  apparently  sound  and  well,  for  the 
purpose  of  performing  his  agreement  with  appellee  to  drive  to  Yoakum 
and  there  deliver  the  animal  and  vehicle  to  him.  Night  overtook  ap- 
pellant on  his  journey,  and  he  turned  into  a  pasture,  unharnessed  the 
horse,  turned  him  loose,  with  a  stake  rope  about  his  neck,  and  he  com- 
menced to  graze;  and  appellant  lay  down  in  the  buggy  and  fell  asleep. 
During  the  night  he  was  awakened  by  the  groaning  and  struggling  of  the 
animal,  and  went  to  him,  kicked  him  and  made  him  get  up.  The 
horse  appeared  sick,  as  if  he  had  colic,  bit  himself  in  the  flanks,  and 
shortly  afterwards  lay  down  and  died.  The  horse  had  been  driven  at  an 
ordinary  gait  from  7  o'clock  in  the  morning,  except  an  hour  and  a 
half  taken  for  noon,  until  sundown.  But  it  can  not  be  determined  from 
the  record  before  us  the  distance  traveled. 

The  statement  of  the  evidence  in  regard  to  the  journey  and  what  oc- 
curred during  it  is  made  from  the  testimony  and  admission  of  the 
appellant  himself,  such  being  the  only  evidence  on  the  subject. 

Ordinarily  negligence  is  never  to  be  presumed,  but  must  be  proven 
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like  any  other  gubstantive  fact,  and  the  burden  of  proof  is  upon  the 
plaintiff.  But  when  the  property  is  lost  or  injured  while  in  the  ex;- 
clusive  custody  of  the  bailee,  his  servant  or  agent,  it  is  incumbent  upon 
the  bailee  to  prove  that  the  loss  or  injury  was  not  occasioned  by  the 
negligence  of  himself,  or  his  servants  or  agents.  3  Am.  and  Eng.  Enc. 
of  Law,  2  ed.,  p.  760,  and  cases  cited ;  Pusey  v.  Webb,  47  Atl.  Rep.,  700. 
The  reason  of  the  rule  is  apparent.  The  bailee  has  the  sole  possession 
and  custody  of  the  chattel  bailed.  He  can  not  return  the  article  to  the 
bailor  in  a  damaged  condition,  or  not  return  it  at  all,  and  by  his  silence 
defeat  a  recovery  for  the  damage,  because  of  the  bailor's  inability  to 
prove  how  the  damage  or  loss  happened.  Although  the  burden  of  proof 
may  rest  eventually  upon  the  plaintiff  to  establish  his  cause  of  action^ 
until  some  reason  is  given  for  the  injury  to  or  loss  of  the  property,  the 
bailee  should  properly  be  held  answerable  therefor.  Butherford  v. 
Krause,  66  N.  Y.  Sup.,  781. 

In  the  case  before  us  the  appellant's  explanation  of  his  failure  to 
deliver  the  horse  seems  to  us  reasonable.  It  is  the  only  evidence  on 
the  subject,  and  we  are  satisfied  that  it  is  not  suflScient  to  show  that 
the  animal's  death  was  caused  by  any  negligence  on  his  part.  It  may 
be  upon  another  trial  the  case  upon  the  question  of  negligence  may  be 
more  fully  developed.  As  it  is  now  shown  by  the  record,  we  do  not 
think  it  would  be  right  for  us  either  to  affirm  the  judgment  or  reverse 
and  render  it  for  appellant.  Because  of  the  insufficiency  of  the  evidence 
to  show  that  the  appellant  was  guilty  of  negligence  proximately  causing 
the  death  of  the  horse,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


PEtER  Hollywood  and  Wifb  v.  Phillip  Wellhaubbn. 

Decided  March  26,  1902. 

1. — Angjgninenta  of  Error— Briefs. 

Where  there  are  no  assignments  of  error  in  the  record,  and  necessarily  none 
copied  in  the  briefs,  a  motion  to  strike  out  the  briefs  must  prevail  unless  the 
errors  complained  of  therein  are  fundamental. 

8.— Statement  of  Facta— Conclusions. 

Where  the  statement  of  facts  was  filed  after  the  term  of  court  and  without 
an  order  allowing  such  filing,  it  can  not  be  considered,  and  the  conclusions  of 
fact  of  the  trial  court  qnust  necessarily  be  followed. 

8.— Tax  Sale— Double  Assessment— ^Erroneous  Description. 

Where  the  owner  of  a  town  lot  paid  the  taxes,  thereon  under  his  i^endition 
giving  the  lot  and  block  number,  but  not  the  name  of  the  addition,  and  the 
assessor  placed  the  same  lot,  with  the  name  of  the  addition,  on  the  unrendered 
roll,  and  it  was  sold  for  the  taxes  thus  assessed  against  an  unknown  owner,  the 
case  was  one  within  the  terms  of  the  statute  as  to  double  assessment  through 
erroneous  description,  and  the  sale  for  taxes  was  void.  Sayles'  Civ.  Stats., 
art.  62321. 
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4.— Same — Asaessment— Unknown  Owner— Homestead— Posaewnon. 

The  owner  of  land  who  is  in  the  actual  possesBion  of  it  aa  hia  homestead 
can  not  be  deprived  of  his  title  by  a  suit  for  delinquent  taxes  assessed  against 
an  unknown  owner,  and  without  actual  notice  of  such  suit,  since  his  posseasion 
charges  the  officers  with  notice  of  his  ownership. 

Appeal  from  Lavaca.    Trial  below  before  Hon.  M.  Kennon. 

Smart  &  Miller,  for  appellant. 

Leonard  &  Wallace  and  Leonard  &  Oray,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
instituted  by  appellee  to  recover  of  appellants  lot  number  6,  block  num- 
ber 1,  Mahon  addition  to  the  town  of  Yoakum,  Lavaca  County,  Texas. 
Appellee  claimed  under  a  tax  deed,  and,  the  cause  being  tried  by  the 
court,  judgment  was  rendered  for  appellee. 

There  are  no  assignments  of  error  in  the  record,  and,  necessarily, 
none  copied  in  the  briefs,  and  there  is  a  motion  to  strike  out  the  briefs, 
which  must  prevail,  unless  the  errors  complained  of  therein  are  funda- 
mental. In  that  case  they  should  be  considered  in  the  absence  of  as- 
signments of  errors.  Eules  23  and  24  for  Courts  of  Civil  Appeals.  The 
statement  of  facts  was  filed  after  the  adjournment  of  court,  and  there 
being  no  order  allowing  such  filing  it  can  not  be  considered,  and  our 
conclusions  of  fact  must  necessarily  follow  those  of  the  lower  court. 

In  January,  1896,  the  tax  assessor  of  Lavaca  County  assessed  lot  6 
of  block  No.  1,  Mahon  addition  to  the  town  of  Yoakum,  to  an  unknown 
owner  for  the  taxes  of  1896.  During  the  same  year  appellant  Peter 
Hollywood  rendered  the  property  for  taxation  as  *%t  No.  6,  block  No. 
1,  Yoakum,  Lavaca  County,  Texas,'*  omitting  the  words  ''Mahon  addi- 
tion.** The  land  in  controversy  at  the  time  belonged  to  appellants  and 
was  then  and  is  now  their  homestead.  Appellants  paid  the  taxes  as- 
sessed for  1896  on  the  lot  they  had  rendered  for  taxation.  In  April, 
1897,  a  judgment  regular  in  every  respect  was  obtained  against  the  un- 
known owner,  who  was  duly  cited  and  represented  by  an  attorney  ap- 
pointed by  the  court,  for  the  said  taxes,  amounting  to  $2.25  for  1896, 
and  foreclosing  a  tax  lien  on  said  lot  6  as  well  as  lot  9  in  block  1,  Mahon 
addition  to  Yoakum.  Under  the  judgment  the  land  was  regularly  sold 
and  bought  by  appellee.  More  than  two  years  had  elapsed  from  the 
time  of  the  sale  to  the  institution  of  this  suit.  Although  it  is  found 
by  the  trial  judge  that  "Lot  No.  6,  block  No.  1,  Yoakum,  Lavaca  County, 
Texas,**  with  "Mahon  addition**  omitted,  was  '"an  entirely  different 
property  from  that  described  in  this  suit,**  there  is  no  finding  tending 
to  show  that  it  was  or  that  there  was  any  other  lot  6,  in  a  block  1,  in  the 
town  of  Yoakum.  The  trial  judge  fotmd :  "That  the  said  property  was 
.the  homestead  of  defendants  during  the  entire  year  1896  up  to  and  in- 
cluding date  of  the  filing  of  this  suit.  That  this  fact  was  Imown  to  the 
tax  assessor  and  the  county  attorney  of  Lavaca  County  at  the  assessment 
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of  said  property  in  the  name  of  nnknown  owner,  and  the  filing  of  said 
tax  suit  and  at  the  rendition  of  said  tax  suit  judgment/^ 

In  rule  23  for  courts  of  civil  appeals  it  is  provided  that  in  the  absence 
of  assignments  of  error  the  court  will  not  consider  **any  error  but  one 
of  law  that  may  be  apparent  upon  the  record,  if  the  judgment  is  one 
that  could  legally  have  been  rendered  in  the  lower  court  and  affirmed  in 
the  appellate  court/' 

The  suit  for  taxes  against  the  unknown  owner  was  brought  by  virtue 
of  chapter  5a,  Sayles'  Statutes,  which  was  passed  in  1897.  After  fully 
and  clearly  setting  forth  the  mode  of  procedure  in  the  collection  of 
delinquent  taxes,  it  is  provided  in  article  5232-1,  that  *Tteal  estate  which 
may  have  been  rendered  for  taxes  and  paid  under  erroneous  description 
given  in  assessment  rolls,  or  lands  that  may  have  been  doubly  assessed, 
and  taxes  paid  on  one  assessment,  or  lands  which  may  have  been  as- 
sessed and  taxes  paid  thereon  in  a  county  other  than  the  one  in  which 
they  are  located,  or  lands  which  may  have  been  sold  to  the  State  and  upon 
which  taxes  have  been  paid  and  through  error  not  credited  in  the  assess- 
ment rolls,  shall  not  be  deemed  subject  to  the  provisions  of  this  chap- 
ter/' 

Under  the  article  quoted  none  of  the  provisions  of  the  law  embodied 
in  chapter  5a  had  any  application  to  the  land  of  the  appellant.  He 
had  assessed  it,  and  had  paid  the  taxes  on  it.  The  fact  of  the  assess^ 
ment  must  have  been  known  to  the  assessor,  and  when  the  suit  was 
brought  and  the  affidavit  made  that  the  land  belonged  to  some  unknown 
owner,  the  court  found  that  the  assessor  and  county  attorney  knew  that 
it  was  the  homestead  of  appellants.  Knowing  these  facts  the  suit  was 
filed,  process  was  obtained  for  unknown  owners  by  the  affidavit  of  the 
county  attorney,  and  the  homestead  of  appellants  sold  for  taxes  which 
they  did  not  owe.  They  had  done  all  required  of  them  by  law  in 
rendering  their  property  for  taxation  and  then  paid  the  taxes,  but  be- 
cause they  failed  to  append  to  the  description  of  the  property  two 
words,  "Mahon  addition,''  they  were  adjudged  to  have  lost  their  land, 
although  the  representatives  of  the  State  knew  what  land  was  meant,  and 
although  there  is  no  fact  foimd  that  would  tend  to  establish  that  the 
description  was  not  all  that  should  have  been  required.  It  can  not  be 
reasonably  held  that  the  failure  to  attach  "Mahon  addition"  to  the 
description  of  the  land  showed  that  a  different  lot  was  rendered  for  taxa- 
tion by  appellants  from  the  one  assessed  to  an  unknown  owner  by  the  as- 
sessor. There  was,  as  before  stated,  no  proof  that  there  were  other  lots  6 
in  block  1  in  Yoakum  than  the  one  in  the  Mahon  addition.  We  are  of 
the  opinion  that  under  the  facts  there  was  no  law  under  which  the  suit 
for  the  taxes  could^  be  prosecuted  and  the  judgment  obtained  foreclosing 
a  lien  on  the  property  was  null  and  void,  and  that  it  could  be  attacked 
under  a  plea  of  not  guilty,  and  that  the  error  in  the  judgment  will  be 
noticed  here  in  the  absence  of  assignments  of  error. 

In  the  case  of  Blair  v.  Cisneros,  10  Texas,  35,  the  action  was  instituted 
by  Mrs.  Cisneros  as  administratrix  of  the  estate  of  her  deceased  hus- 
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band  against  one  claiming  under  the  heirs  of  said  husband.  The  oorni 
held  ^^that  facts  went  to  show  that  the  property  was  not  open  to  ad- 
ministration;  that  it  had  by  law  vested  in  the  heirs^  and  that  the  ap- 
pointment was  consequently  a  nullity,  and  these  are  objections  to  the 
foimdation  of  the  action,  and  in  fact  to  the  validity  of  the  entire  pro- 
ceeding/^   It  was  held  that  a  plea  of  not  guilty  raised  the  issue. 

In  the  case  of  City  of  Laredo  v.  Russell,  56  Texas,  398,  it  was  said: 
**The  error  is  a  fundamental  error  which  goes  to  the  merits  of  the  plain- 
tiffs cause  of  action,  and  will  be  considered  whether  assigned  as  error 
or  not,  where  the  justice  of  the  ease  seems  to  require  it" 

The  position  necessarily  of  the  court  below  was  that  a  district  court 
is  given  jurisdiction  over  all  cases  in  which  a  report  has  been  made 
that  delinquent  taxes  are  due  on  a  tract  of  land,  and  that  a  judgment 
obtained  in  such  case  can  not  be  collaterally  attacked.  This  is  un- 
doubtedly true,  80  long  as  the  district  court  acts  within  the  scope  and 
authority  of  the  statute.  As  said  in  the  tax  case  of  Eastman  v.  TiJTin 
(Minn.),  2  Northwestern  Reporter,  693:  "The  only  jurisdiction  which 
tiie  district  court  could  acquire  or  exercise  in  rendering  these  judgments 
was  a  special  and  statutory  one.  It  had  no  authority  by  virtue  of  its 
common  law  powers  or  general  jurisdiction  to  entertain  tiie  proceedings 
or  do  what  it  did  in  the  premises.*^  Again,  in  the  dissenting  opinion 
of  Judge  Vanderburgh,  of  Minnesota,  in  the  case  of  Chauncey  v.  Wass, 
30  Northwestern  Reporter,  826,  it  is  said :  "The  power  to  proceed  to  en- 
force taxes  against  property  must  be  upon  express  authority,  and  what- 
ever jurisdiction  or  authority  the  coiui;  has  in  the  premises  it  takes 
directly  from  the  statute." 

It  follows,  therefore,  that  unless  the  facts  in  this  case  brought  the 
tax  suit  clearly  within  the  purview  of  the  statute  that  the  proceeding 
was  null  and  void,  and  the  judgment  was  open  to  attack  in  any  judicial 
proceeding.  The  statute  expressly  says  that  real  estate  erroneously 
assessed  on  which  the  taxes  have  been  paid,  or  lands  that  have  been 
doubly  assessed  and  the  taxes  paid  on  one  assessment,  both  of  which 
conditions,  according  to  the  findings  of  fact,  exist  in  this  case,  shaU  not 
be  deemed  subject  to  the  provisions  of  the  chapter  on  collection  of  de- 
linquent taxes.  There  would  have  been  no  reason  for  the  enactment  of 
the  article  in  question  if  it  was  intended  merely  to  designate  defensive 
matter  that  could  be  interposed  by  a  defendant,  and  the  language  is 
such  not  to  admit  of  such  construction.  Had  it  been  intended  as  a 
provision  to  indicate  what  defensive  matter  might  be  pleaded  by  a 
defendant  it  would  have  said  so,  and  would  not  have  used  terms  of 
express  exemption  from  the  provisions  of  the  chapter.  This  strongly 
appears  from  the  latter  part  of  article  5232  of  Sayles'  Statutes,  where  it 
is  provided :  "In  all  suits  for  taxes  due,  the  defendant  shall  be  entitled 
to  credits  he  can  show  due  him  for  any  year  or  nimiber  of  years  for 
which  he  may  be  able  to  produce  receipts,"  etc. 

For  some  reason  the  Legislature  deemed  it  proper  and  expedient  ta 
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exempt  from  the  law  for  the  collection  of  delinquent  taxes  certain  real 
estate,  and  while  it  might  be  argued  that  where  a  man^s  property  has 
been  properly  rendered  and  the  taxes  paid,  that  it  should  also  be  ex- 
empted, the  answer  is  the  Legislature  did  not  so  provide,  but  placed 
the  latter  class  of  conditions  under  the  head  of  defensive  matter  which 
must  be  urged  in  the  trial  of  the  proceeding  to  collect  the  taxes. 

There  is  no  doubt  in  the  minds  of  this  court  that  had  there  been  no 
exemptions  in  the  statute,  and  the  judgment  for  the  taxes  had  been 
rendered  after  a  full  compliance  with  the  requirements  of  the  statute, 
that  however  great  a  hardship  it  might  entail  and  however  unjust  and 
unconscionable  it  might  appear  that  appellant  could  not  have  attacked 
the  validity  of  the  judgment  in  this  proceeding,  but,  under  the  con-' 
ditions  surrounding  his  property,  there  was  no  statute  justifying  a  suit, 
and  the  judgment  for  the  taxes  was  consequently  null  and  void. 

The  case  of  Chauncey  v.  Wass,  30  Northwestern  Reporter,  826,  here- 
inbefore adverted  to,  was  one  in  which  a  judgment  was  obtained  on 
service  by  publication  on  land  on  which  the  taxes  had  been  paid,  and 
under  the  provisions  of  the  statute  it  was  held  that  the  payment  was 
defensive  matter  which  should  have  been  set  up  on  the  trial,  and  that 
the  judgment  was  not  open  to  collateral  attack.  This  decision  was  made 
by  virtue  of  a  provision  of  the  statute  to  the  effect  that  "it  shall  always 
be  a  defense  in  such  proceedings,  when  made  to  appear  by  answer  and 
proofs,  that  the  taxes  have  been  paid,  or  that  the  property  is  not  subject 
to  taxation."  The  decision  even  under  that  provision  of  the  statute 
was  by  a  divided  court,  and  the  dissenting  opinions  are  strong  and  well 
considered.  Still  we  think  under  the  statutes  of  Minnesota  the  majority 
opinion  was  correct  It  was  held,  however,  in  that  case  that  a  tax 
judgment  may,  in  a  collateral  action,  be  assailed  for  want  of  jurisdiction 
in  spite  of  a  provision  that  the  same  presumption  in  favor  of  the  regu- 
larity and  validity  of  a  tax  judgment  shall  be  deemed  to  exist  as  in 
respect  to  other  judgments  in  civil  actions. 

It  is  provided  in  article  5119,  Revised  Statutes,  that  the  assessor  may, 
when  property  has  not  been  rendered  for  taxation,  assess  the  same  to 
the  unknown  owner,  if  he  is  unknown.  In  this  case  the  assessor  knew 
the  owner  of  the  lot  in  controversy  and  knew  that  he  was  occupying  it 
as  his  homestead,  and  there  are  numerous  authorities  which  hold  that 
an  assessment  made  to  an  unknown  owner  when  the  owner  is  known  or 
could  be  ascertained  is  void.  See  25  Am.  and  Eng.  Enc.  of  Law,  p.  213, 
title  "Taxation,"  where  a  list  of  authorities  is  given. 

In  the  case  of  Whitney  v.  Thomas,  23  New  York,  281,  it  was  said: 
"But  the  assessors  have  no  jurisdiction  to  assess  except  as  the  statute 
prescribes;  and  unless  they  pursue  the  directions  of  the  statute,  the 
assessment  is  unauthorized  and  void."  It  was  held  that  a  sale  imder  an 
assessment  made  to  one  other  than  the  owner  was  null  and  void. 

The  judgment  is  reversed  and  here  rendered  in  favor  of  appellant 

Reversed  and  rendered. 

Vol.  28  avil— 35. 
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ON  MOTION  FOB  BEHEAEING. 

It  is  contended  by  appellee  that  there  is  no  evidence  that  appellants 
paid  the  taxes  on  lot  6^  block  1^  of  the  Mahon  addition^  and  not  only 
does  he  ignore  the  existence  of  a  statement  of  facts  in  the  record  but 
denies  its  existence.  We  find^  however^  a  statemnt  of  facts  in  the  record 
properly  authenticated  and  duly  filed,  and  therein  is  found  the  admis- 
sion by  appellee  that  Peter  Hollywood  and  wife  during  1896,  and  ever 
since,  have  occupied  lot  6  in  block  1,  Mahon  addition  to  the  city  of 
Yoakum  as  their  homestead,  and  Peter  Hollywood  swore  that  he  paid 
the  taxes  on  the  lot  for  1896,  and  offered  in  evidence  receipt  for  State 
and  county  taxes,  which  was  ruled  out  by  the  court  His  statement  that 
he  paid  the  taxes  was  not  excluded,  however,  and  it  was  uncontradicted. 
The  court  found  that  appellants  paid  taxes  for  the  year  1896  on  lot 
No.  6,  in  block  No.  1,  Yoakum,  Texas,  but  says,  although  the  receipt 
was  excluded,  that  it  ^^does  not  show  that  it  was  upon  the  lot  in  question." 
There  was  no  attempt  to  show  that  there  was  any  other  lot  6  in  bbck  1 
in  Yoakum,  and  the  judgment  depriving  appellants  of  their  homestead, 
on  which  they  have  lived  and  paid  taxes  since  1890,  rests  on  a  finding 
that  '^lot  6  in  block  1,  Mahon  addition,  Yoakum,"  is  a  different  parcel  of 
land  from  "lot  6  in  block  1,  Yoakum." 

There  is  absolutely  no  question  as  to  the  identity  of  the  land.  Peter 
Hollywood  swore  that  he  owned  lot  6  in  block  1,  Mahon  addition,  and 
had  owned  and  lived  on  it  for  ten  years;  that  he  probably  omitted 
"Mahon  addition"  from  its  description  in  rendering  it  for  taxation. 
That  he  owned  no  other  lot  6,  block  1,  except  the  one  in  question,  and 
that  he  paid  the  taxes  on  that  lot  for  1896.  The  deed  conveying  the  lot 
to  Peter  Hollywood  was  introduced  in  evidence,  and  it  described  it  as 
"lot  No.  6  in  block  No.  1,  Mahon  addition  to  the  City  of  Yoakom, 
Lavaca  County,  Texas." 

An  agreement  of  the  parties  to  this  appeal  has  been  filed,  in  which 
it  appears  that  the  conclusions  of  fact  as  to  the  knowledge  of  the 
oflBcers  of  the  ownership  of  the  property  is  incorrectly  copied  into  the 
record,  and  that  the  fincUng  was  that  the  tax  assessor  and  county  attorney 
did  not  know  that  appellants  were  occupying  the  land  as  their  home- 
stead when  the  suit  was  filed  and  the  judgment  rendered  in  the  tax  suit 
That  change  in  the  record  does  not  alter  the  decision  in  this  case. 

Appellants  were  in  possession  of  the  land  when  the  suit  for  taxes 
was  instituted  and  had  been  for  ten  years,  and  the  State  of  Texas  was 
charged  with  knowledge  of  such  possession,  and  the  officers  representing 
the  State  had  no  basis  for  the  affidavit  that  the  owner  was  unknown. 
If  no  one  had  been  in  possession  of  the  land,  the  judgment  against  the 
unknown  owner  might  bind  the  owner,  but  we  can  not  subscribe  to  the 
doctrine  that  a  man  in  possession  of  his  homestead  can  be  deprived  of 
his  title  by  a  suit  against  an  unknown  owner.  If  the  rule  should  pre- 
vail that  a  man  occupying  his  homestead  can  be  dispossessed  of  the  same 
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through  a  suit  against  an  unknown  owner  of  which  he  has  no  actual 
notice^  no  citizen  could  feel  secure  in  the  title  to  his  property. 

Inadvertently  in  writing  this  opinion  on  rehearing  the  statement  of 
facts  was  considered,  but  setting  aside  all  consideration  of  the  state- 
ment of  facts  the  fact  of  possession  of  the  land  by  appellants  is  involved 
in  the  finding  that  the  lot  was  their  homestead.  The  opinion  of  this 
court  is  the  same  without  the  statement  of  facts  as  with  it. 

The  motion  is  overruled. 

Overruled, 

Writ  of  error  refused. 


Lucy  B.  Mills  et  al.  v.  Samantha  Needham  st  al. 

Decided  March  26,  1902. 

State  School  Land— Void  Railroad  Location. 

By  virtue  of  a  railroad  land  certificate  the  land  in  oontroverBy  was  first 
surveyed  as  an  alternate  State  school  section  in  1861,  and  was  subsequently 
located  under  another  and  different  claim  and  patented  to  plaintiff's  grantor. 
After  the  issuance  of  such  patent  defendant  purchased  the  land  from  the  State 
as  State  school  land.  Held,  that  the  location  and  patent  under  which  plaintiffs 
claim  conferred  no  title,  since  the  Constitution  of  1876  had  prior  thereto  appro- 
priated and  set  apart  to  the  school  fund  the  alternate  sections  of  all  railroad 
land  grants,  and  the  Act  of  February  3,  1883,  had  made  this  provision  applicable 
*  to  all  such  alternate  sections  surveyed  for  the  school  fund,  whether  the  certaff- 
cate  was  valid  or  invalid,  and  that  judgment  for  the  land  was  therefore  properly 
rendered  for  defendants.    Const.,  art.  7,  sec.  2. 

Error  from  Montgomery.    Trial  below  before  Hon.  L.  B.  Hightower. 

West  &  Cochran,  for  plaintiffs  in  error. 

Ball,  Dean  &  Humphreys,  for  defendants  in  error. 

NEILL,  Associate  Justice. — ^This  suit  was  originally  instituted  by 
S.  De  Cordova,  as  executor  of  the  estate  of  Annie  G.  McKinney^  against 
Samantha  and  William  Needham  and  Ella  B.  and  B.  L.  Walker,  in  the 
form  of  an  action  of  trespass  to  try  title  to  recover  1280  acres  of  land 
located  by  virtue  of  a  certificate  issued  to  the  Day  Land  and  Cattle 
Company. 

After  the  institution  of  the  suit,  plaintiffs  in  error  having  acquired 
the  title  of  De  Cordova,  executor,  intervened  and  prosecuted  the  suit 
in  their  019m  names. 

The  defendants  in  error,  Ella  B.  Walker  and  her  husband  B.  L., 
answered  by  general  demurrer,  and  specially  that  they  were  the  owners 
of  a  specific  640  acres  of  the  land,  which  they  describe  by  metes  and 
bounds,  of  the  1280-acre  survey  claimed  by  plaintiffs  in  error,  and  dis- 
claim any  interest  in  the  remaining  640  acres. 

As  the  Needhams  do  not  complain  of  the  judgment  and  are  not  par- 
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ties  to  this  writ^  it  is  unnecessary  to  state  their  pleadings  or  mention 
them  further. 

From  a  judgment  in  favor  of  the  Walkers  awarding  the  640  acres 
claimed  by  them,  this  writ  is  prosecuted. 

The  facts  in  the  case  are  undisputed  and  are  as  follows:  On  May 
26,  1900,  the  1280  acres  sued  for  were  by  patent  No.  276,  volume  7, 
patented  to  the  Day  Land  and  Cattle  Company,  it  having  been  located 
by  virtue  of  certificate  No.  139  issued  to  said  company.  Whatever  title 
passed  by  the  patent  plaintiffs  in  error  now  have.  The  land  patented 
to  the  company  embraces  section  10,  located  by  virtue  of  the  certificate 
issued  to  the  Washington  County  Railroad  Company  on  August  15, 1860. 
By  virtue  of  this  certificate  the  county  surveyor  of  Montgomery  County 
located  the  section  and  filed  the  field  notes  thereof  and  recorded  the 
same  in  volume  styled  "railroad  company's  field  notes,''^  on  July  25, 
1861,  in  the  county  surveyor's  oflSoe.  On  August  15,  1861,  these  field 
notes  were  filed  in  the  General  Land  Office ;  and  said  section  is  classified 
as  public  school  land,  and  was  located  in  pursuance  of  the  Act  of 
January  30,  1854,  recited  in  said  certificate.  Said  section  appears  on 
the  maps  of  the  lands  of  Montgomery  County,  Texas,  in  use  and  recog- 
nized in  the  Oeneral  Land  Office  of  the  State,  and  so  appeared  prior  to 
the  location  of  the  Day  Land  and  Cattle  Company's  survey  under  which 
plaintiffs  in  error  claim.  The  certificate  by  which  section  10  was 
located  is  as  follows : 

"General  Land  Office, 
"Austin,  Texas,  August  15,  1860. 

"This  is  to  certify  that  the  Washington  County  Railroad  Company 
have  filed  in  this  office  a  copy  of  a  contract  for  the  completion  of  said 
road,  the  same  being  22  1-2  miles  in  length  and  the  unfinished  part 
imder  tract  being  eleven  and  a  half  (11  1-2)  miles,  in  accordance  with 
the  second  section  of  *An  Act  to  encourage  the  construction  of  railroads 
in  Texas  by  donation  of  land.'    Applied  January  30,  1854. 

"Therefore,  any  legally  authorized  surveyor  with  whom  this  and  a  cor- 
responding certificate  from  the  Treasurer  of  the  State  that  the  bond 
required  by  said  section  has  been  deposited  in  his  office  may  be  filed, 
is  hereby  authorized  to  survey  for  said  Washington  County  Railroad 
Company  upon  any  vacant,  unappropriated  and  unreserved  lands  of 
the  State  of  Texas,  seven  hundred  and  twenty  (720)  sections  of  640 
acres  each,  to  be  located,  surveyed  and  divided  between  the  State  and 
che  Company  in  the  following  manner,  to  wit : 

"1.  This  and  the  Treasurer's  certificate  must  be  filed  in  the  district 
surveyor's  office  with  a  particular  description  of  the  land  applied  for, 
and  the  surveyor  must  immediately  furnish  this  office  with  a  copy  of 
the  application. 

"2.  The  surveys  to  be  made  in  square  sections  of  six  hundred  and 
forty  acres  each,  unless  prevented  by  previous  entries  or  navigable 
streams. 
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^^3.  No  location  shall  be  made  unless  at  least  two  surveys  connected 
with  each  other  can  be  obtained. 

^%.  The  surveys  must  be  delienated  on  a  map  or  maps  to  be  de- 
posited in  the  General  Land  OflSce  with  the  field  notes,  after  which  the 
Commissioner  will  number  the  surveys  in  regular  order  from  one  up  to 
the  full  number  in  the  county  or  land  district,  and  report  the  result  to 
the  surveyor,  who  will  enter  the  same  upon  his  map  and  records.  (The 
surveyor  may,  as  a  matter  of  convenience,  number  the  survey  temporarily 
in  pencil  on  the  map  and  field  notes.) 

"6.  The  even  numbers  will  be  reserved  to  the  State,  and  the  odd 
numbers  go  to  the  company.  In  counting  the  sections,  a  fraction  of 
more  than  320  acres  will  be  regarded  as  a  whole  section,  and  two  frac- 
tions of  less  than  320  acres  will  be  counted  as  one  section. 

^^n  testimony  whereof  I  hereto  set  my  hand  and  afiBx  the  seal  of  the 
said  office  this  15th  day  of  August,  A.  D.,  1860. 

[Seal]  "Francis  M.  White,  Commissioner. 

"Note. — ^The  certificate  is  to  be  returned  to  the  General  Land  Office 
as  other  certificates  are  upon  which  surveys  are  made.  If  only  a  part 
is  located  in  one  county  and  the  company  wishes  to  locate  the .'* 

The  records  of  the  General  Land  Office  at  Austin  show  that  nearly 
all  lands  that  were  patented  under  location  made  for  the  Washington 
County  Railroad  Company  were  by  virtue  of  separate  certificates  of 
640  acres  to  be  issued  to  said  railroad  company. 

Defendant  in  error  Ella  B.  Walker,  prior  to  March  1,  1898,  but 
subsequent  to  the  issuance  of  the  Day  Land  and  Cattle  Company's 
patent,  upon  which  plaintiffs  in  error  rely  for  title,  in  1897  made  appli- 
cation to  the  Commissioner  of  the  General  Land  Office  of  Texas  for  the 
purchase  of  said  State  section  No.  10,  and  on  March  1,  1898,  the  section 
was  duly  awarded  to  her.  In  pursuance  of  her  application  and  award, 
Ella  B.  Walker  has  continued  to  pay  all  installments  of  principal  and 
interest  as  the  same  accrued  in  accordance  with  the  regulations  and 
rules  made  by  the  Commissioner  of  the  General  Land  Office  under  the 
law. 

The  Act  of  February  2,  1866,  incorporating  the  Washington  County 
Railroad  Company  (GammelPs  Laws,  volume  4,  page  351),  provides: 
^'That  this  company  shall  be  subject  to  the  provisions  and  be  entitled 
to  the  benefits  of  any  general  laws  which  have  been  or  may  be  enacted 
by  the  State  regulating  or  encouraging  the  building  of  railroads.'' 

Opinion. — Section  2,  article  7,  of  the  Constitution  of  1876  sets  apart 
and  appropriates  for  the  support  of  public  schools  '^all  alternate  sections 
of  land  reserved  by  the  State  out  of  grants  heretofore  made  or  that 
may  hereafter  be  made  to  railroads  or  other  corporations  of  any  nature 
whatsoever.'* 

Section  1  of  the  Act  of  February  3,  1883,  is  as  follows:    '*Be  it  en- 
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acted  by  the  Legislature  of  the  State  of  Texas:  That  any  and  all 
public  lands  heretofore  surveyed  by  railroads  or  corporations,  or  any 
company,  or  any  person  in  this  State,  for  the  benefit  of  the  public  free 
schools  of  this  State,  by  virtue  of  any  certificate,  valid  or  invalid,  yoid 
or  voidable,  be  and  the  same  are  hereby  declared  to  be  lands  belonging 
to  the  public  free  schools  of  this  State/' 

It  is  contended  by  the  plaintiffs  in  error  under  their  first  assigmnent 
that  there  was  at  no  time  any  authority  in  law  to  issue  a  land  certificate 
to  the  Washington  County  Bailroad,  and  hence  any  location  or  survey 
purporting  to  have  been  made  for  the  benefit  of  the  State  by  virtue  of 
a  certificate  issued  to  the  Washington  County  Bailroad  Company  was 
void.  In  view  of  the  constitutional  and  legislative  provisions  above 
quoted,  we  deem  it  unnecessary  to  pass  upon  the  correctness  of  this 
contention  or  the  propositions  under  the  assignment  in  which  it  is 
asserted.  The  land  embraced  in  section  10  was,  prior  to  and  subsequeat 
to  its  location  and  survey  by  virtue  of  the  certificate,  the  property  of  the 
State  of  Texas,  whose  title  to  it  did  not  depend  upon  the  validity  of 
the  certificate  by  virtue  of  which  it  was  located  and  severed  from  the 
public  domain  of  Texas.  When  by  the  location  and  survey  it  was  separ- 
ated from  the  unappropriated  public  lands,  it  was  perforce  of  the  Con- 
stitution set  apart  and  appropriated  for  the  support  of  public  schools, 
and  when  so  appropriated  it  was  consecrated  to  such  use  and  could  not 
by  any  officer  of  the  State  or  its  Legislature  be  diverted  therefronL  It 
was  in  obedience  to  this  constitutional  provision  that  the  Legislature 
declared  it  to  belong  to  the  public  free  schools  of  this  State  when  snr- 
veyed  therefor  by  the  railroad  '1)y  virtue  of  any  certificate,  valid  or  in- 
valid, void  or  voidable.*'  The  certificate  was  either  valid  or  invaUd, 
void  or  voidable.  In  either  event,  whatever  may  have  been  its  effect  upon 
the  railroad  survey,  the  location  of  the  alternate  State  section  became 
land  of  the  public  free  schools  of  the  State.  Though  it  may  be  of  in- 
terest to  parties  claiming  the  railroad  sections  issued  by  certificates  to 
the  Washington  County  Sailroad  Company  to  know  whether  such  ee^ 
tificates  were  valid  or  invalid,  void  or  voidable,  in  this  case  it  is  im- 
material, and  a  matter  of  no  moment  whatever.  The  section  involved 
having  been  surveyed  and  located  by  virtue  of  the  certificate,  and  being 
the  property  of  the  public  schools,  it  in  effect  became  "titled  lands^ 
within  the  purview  of  section  2,  article  14  of  the  Constitution,  and  was 
held  in  trust  by  the  State  for  the  purpose  for  which  it  was  "set  apart 
and  appropriated,'*  and  could  only  *4)e  sold  under  such  r^ulatk)ns, 
at  such  times,  and  on  such  terms  as  might  be  prescribed  by  law.'*  Sec 
4,  art.  7,  Const,  of  1876.  Therefore  the  patent  under  which  plaintiffis 
in  error  claim,  having  been  issued  upon  location  and  survey  made  sub- 
sequent to  the  appropriation  of  the  land  for  the  support  of  public 
schools,  is  violative  of  the  trust  of  the  State,  in  derogation  of  its  lavs 
and  Constitution,  illegal  and  void  as  to  the  section  of  land  in  oontroverBj. 
No  title  whatever  having  been  conferred  by  the  patent  to  the  Day  and 
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Cattle  Company^  none  conld  pass  from  it  to  plaintiffs  in  error>  and  the 
land  having  been  sold  to  Mrs.  Walker,  one  of  the  defendants  in  error, 
as  school  lands  '^under  such  regulations,  at  such  times,  and  on  such 
terms  as  are  prescribed  by  law,*'  she  has  the  superior  title,  and  can  not 
be  ousted  of  her  possession  by  plaintiffs  in  error,  who  haye  no  title  what- 
ever to  the  land  in  controversy. 

The  judgment  is  affirmed. 

AffiTmed, 

Writ  of  error  refused. 


Tbza&kana  &  FoBT  Smith  Bailwat  Company  v.  Texas  &  New 
Orleans  Railway  Company  et  al. 

Bedded  March  5,  1902. 

1.— Kailwmy  Companir— Sight  to  Um  Street— Injimction. 

Where  a  railway  company  obtained  from  the  oommiBsioners  court  permission 
to  construct  a  spur  track  along  a  public  road,  and  after  it  was  so  constructed 
tiie  road  became  a  public  street  and  the  city  council  ratified  the  grant  and  use, 
such  company  was  entitled  to  enjoin  another  railway  company  from  using  such 
track. 

8.— ^ame— Ultra  Vire»— Tretpaiaer. 

A  railway  company  can  not  justify  its  entry  as  a  trespasser  upon  the  spur 
track  of  another  company  on  the  ground  that  the  act  of  the  latter  company 
in  building  the  track  was  ultra  vires. 

8.--Same— Joint  Spur  Track  to  Lumber  Mm. 

Where  a  railway  company  and  a  lumber  company  jointly  construct  a  spur 
track  from  the  former's  Ime  to  the  latter's  mills,  the  latter  has  not  the  right 
to  authorize  otiier  railway  companies  to  use  such  spur  track. 

4.— Same. 

The  railway  company  could  not,  as  against  the  lumber  company,  gain 
exclusive  control  of  such  spur  track  by  obtaining  a  permit  in  its  own  name 
from  the  city  council  to  use  the  street  for  such  track,  but  it  could  enjoin  the 
lumber  company  from  pulling  up  the  iron  and  placing  new  iron  on  the  track  with 
the  intention  of  ousting  the  railway  company. 

5.— ^ame— Track  in  Street— Power  of  City. 

Where  a  city  council  has  granted  to  a  railway  company  permission  to  con- 
struct its  track  in  a  street,  it  can 'not  afterwards,  without  the  consent  of  such 
company  auUiorize  other  railroads  to  use  the  track,  although  the  grant  be  not 
exclusive. 

Appeal  from  Jefferson.    Trial  below  before  Hon.  Stephen  P.  West 

Oreer,  Oreer  &  Nail,  for  appellant 

J.  W.  Terry,  F.  J.  &  R.  C.  Duff,  Baker,  BotU,  Baker  &  Lovett,  WaiU, 
Chester  &  Ellison,  O'Brien  &  Bordages,  and  Oeo.  C.  O'Brien,  for  appel- 


FLY,  Associate  Justice. — ^This  is  a  suit  instituted  by  the  Texas  & 
New  Orleans  Bailway  Company  to  enjoin  the  Texarkana  &  Fort  Smith 
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Railway  Company,  the  Beaumont  Wharf  and  Terminal  Company,  and  i 

the  Beaumont  Lumber  Company  from  taking  possession  of  and  using  | 

and  operating  a  spur  track  or  freighter's  switch  leading  from  the  plain*  | 

tiff's  main  track,  in  the  city  of  Beaumont,  along  Main  street  to  the 
Beaumont  Lumber  Company's  mill,  and  to  prevent  them  from  tearing 
up  and  removing  any  part  of  said  spur  track.  A  temporary  writ  of 
injunction  was  granted.  The  Texarkana  &  Fort  Smith  Bailway  Com- 
pany filed  special  exceptions,  and  answered  that  it  was  not  seeking  to 
use  or  enjoy  the  spur  track  to  the  exclusion  of  the  plaintiff,  but  wished 
to  use  it  under  the  provisions  of  a  certain  ordinance  of  the  city  of  Beau- 
mont for  the  purpose  of  receiving  freight  from,  and  delivering  it  to, 
people  living  along  the  spur  track.  The  wharf  company  answered  to 
the  same  effect,  and  also  claimed  a  conveyance  from  the  lumber  company 
of  a  right  to  use  and  occupy  the  spur  track  The  lumber  company  claimed 
an  interest  in  the  spur  track  under  an  agreement  between  it  and  the 
plaintiff  by  which  it  had  furnished  labor  and  material  to  assist  in  build- 
ing the  spur  track.  The  court  perpetuated  the  injunction  as  to  the 
Texarkana  &  Fort  Smith  Bailway  Company,  and  the  temporary  injunc- 
tion was  dissolved  in  so  far  as  it  inhibited  the  Beaumont  Wharf  and 
Terminal  Company  from  operating  its  trains  and  cars  over  the  spur 
track  from  College  street  to  the  mills  of  the  Beaumont  Lumber  Com- 
pany for  the  business  of  said  last  named  company,  but  perpetuated  it 
in  other  particulars;  and  as  to  the  Beaumont  Lumber  Company,  the 
injimction  in  so  far  as  it  inhibited  the  taking  up  of  the  iron  of  the 
switch  and  replacing  it  with  other  iron  was  perpetuated.  The  appeal 
was  perfected  by  the  Texarkana  &  Fort  Smith  Railway  Company.  The 
Texas  and  New  Orleans  Railroad  Company  has  filed  cross-assignments  of 
error. 

There  is  no  statement  of  facts,  but  it  is  established  by  the  findings 
of  fact  of  the  trial  judge  that  the  spur  track  or  switch  was  constructed 
in  1877  for  the  purpose  of  removing  lumber  from  the  Beaumont  Lumber 
Companjr's  mill.  Other  freight  was  delivered  from  time  to  time  on  said 
spur.  The  switch  was  built  mostly  over  what  was,  at  the  time,  a  public 
road  or  highway,  by  permission  of  the  Commissioners  Court,  said  permis- 
sion being  given  to  the  Texas  &  New  Orleans  Railroad  Company  and 
Beaumont  Lumber  Company.  In  1899,  the  spur  track  being  then  within 
the  limits  of  the  city  of  Beaumont,  the  said  city  granted  the  right  to 
use  the  switch  to  said  railroad  company  alone.  The  switch  is  not 
embraced  in  the  right  of  way  of  the  railroad  company.  The  contract 
as  to  the  switch  between  the  lumber  company  and  the  plaintiff  was  to 
the  effect  that  the  lumber  company  should  procure  the  right  of  way 
and  furnish  the  wooden  material,  such  as  ties  and  trestle  timbers,  and 
that  the  railroad  company  furnish  the  iron  and  construct  the  switch, 
the  limiber  company  paying  the  cost  of  construction.  In  pursuance 
of  the  agreement  the  lumber  company  purchased  a  lot  and  a  half  for 
right  of  way,  and  obtained  permission  from  the  Commissioners  Court 
to  construct  the  switch  along  the  public  road,  now  Main  street.      The 
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parties  executed  the  contract  in  other  particulars^  and  the  switch  was 
used  to  deliver  freight  from  the  railroad  to  the  mill  and  from  the  mill 
to  the  railroad.  Neither  ever  did  anything  indicating  a  desire  to 
repudiate  the  contract  until  the  railroad  company,  from  1894  and  on^ 
rendered  the  spur  for  taxation  as  its  property,  and  procured  an  ordi- 
nance from  the  city  of  Beaumont  in  1899  giving  it  the  right  of  way 
over  the  street.  At  the  time  the  temporary  writ  of  injunction  was 
granted  the  Beaumont  Lumber  Company  had  purchased  iron,  and  in- 
tended to  pull  up  the  iron  of  plaintiff  and  oust  it  from  the  switch.  No 
finding  is  made  as  to  what  the  Texarkana  &  Port  Smith  Railway  Com- 
pany or  the  Beaumont  Wharf  and  Terminal  Company  had  to  do  with  the 
spur,  or  show  that  they  had  any  connection  with  it.  It  is  admitted,  how- 
ever, in  the  pleadings  of  those  parties  that  they  have  entered  upon  and 
were  using  the  spur  track  or  switch,  and  the  trial  court  found  that  thosa 
parties  were  granted,  by  an  ordinance  of  the  city  of  Beaumont,  the 
right  of  way  over  and  use  of  the  switch.  The  briefs  of  all  parties  pro- 
ceed upon  tiie  existence  of  such  facts. 

It  must  be  kept  in  mind  that  this  is  not  a  contest  between  abutting 
land  owners  and  the  railroad  company,  but  the  suit  grows  out  of  the 
attempt  upon  the  part  of  other  railway  companies  to  enter  upon  and 
use  a  railroad  spur  or  switch  built  by  another  railroad  without  its  con- 
sent and  without  compensation  to  it.  So  far  as  this  case  is  concerned, 
it  must  be  viewed  as  though  abutting  owners  on  the  road  or  street  were 
entirely  satisfied  with  the  location  of  the  spur  track.  The  Commission- 
ers Court,  to  whom  is  intrusted  the  general  control  and  superintendence 
of  all  roads  and  highways,  had  granted  to  the  railroad  and  lumber  com- 
pany the  right  to  lay  the  track  along  the  road,  and  as  long  as  such 
control  lasted  allowed  the  parties  to  remain  in  undisturbed  posssession 
of  the  track.  When  the  road  passed  into  the  control  of  the  city  of 
Beaxmiont,  no  protest  was  raised  against  thQ  use  of  the  street,  but  in 
1899  the  right  to  the  use  of  the  street  was  ratified  and  indorsed  by  the 
city  council.  It  may  be  that  the  plaintiff  in  the  lower  court  had  no 
charter  authorizing  it  to  build  the  spur  track ;  still  we  are  of  the  opinion 
that  the  protection  accorded  by  the  law  to  property  rights  will  not  be 
withdrawn  because  a  corporation  may  have  placed  the  property  in  a 
spot  or  locality  not  specially  authorized  by  its  charter. 

If  the  charter  of  the  railroad  company  did  not  authorize  it  to  build 
the  spur  in  question,  the  building  of  it  was  merely  an  act  ultra  vires  of 
its  charter,  and  the  doctrine  is  well  established,  that,  ordinarily,  no  one 
can  take  advantage  of  or  set  up  such  fact  except  the  State.  Russell  v. 
Railway,  68  Texas,  646;  Thomp.  on  Corp.,  sec.  6795,  and  authorities 
cited;  Bank  v.  Matthews,  98  U.  S.,  628. 

It  is  well  settled  that  a  corporation  that  has  received  a  grant  to  land 
may  maintain  an  action  for  it  against  a  trespasser  to  recover  possession 
of  it;  and  the  trespasser  will  not  be  heard  to  question  the  title  of  the 
corporation  on  the  groimd  that  it  had  no  authority  to  take  the  land. 
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Dill.  Mnn.  Corp.,  sec.  444;  Southern  Pac.  Co.  v,  Orton,  6  Sawy.  (U. 
S.),  157;  Hamsher  v.  Hamsher  (111.),  8  Law.  Rep.  Ann.,  656;  Gilbert 
V.  HoU  (S.  D.),  49  N.  W.  Hep.,  1. 

In  the  ease  of  Railway  v.  EUerman,  106  United  States,  166,  it  was 
said :  ''The  State  has  a  legal  interest  in  preventing  the  usurpation  and 
perversion  of  its  franchises,  because  it  is  a  trustee  of  its  powers  for  uses 
strictly  public.'^  It  was  held  in  that  case  that  EUerman  could  not  set 
up  the  fact  that  the  railroad  company  had  exceeded  the  authority  of  its 
charter  in  the  use  of  a  wharf.  "If  he  alleges,'*  says  the  court,  'that 
the  railroad  company  is  acting  beyond  the  warrant  of  the  law,  the  answer 
is  that  a  violation  of  its  charter  does  not  of  itself  injuriously  affect  any 
of  his  rights.  The  company  is  not  shown  to  owe  him  any  duty  which  it 
has  not  performed.'* 

In  this  case  the  Texas  &  New  Orleans  Railroad  Company  had  pos- 
session of  and  was  operating  its  cars  over  a  side  track  or  spur  which  had 
been  built  by  it  and  the  lumber  company  and  maintained  for  many 
years,  and  this  possession  is  disturbed  by  other  railway  companies  who 
seek  to  justify  their  unlawful  entry  upon  the  properly  on  the  ground 
that  the  possessor  of  it  was  acting  ultra  vires  its  charter  and  in  deroga- 
tion of  law  when  it  built  the  road.  In  other  words,  trespassers  enter 
upon  property  and  seek  to  hold  it  on  the  ground  that  the  party  holding 
possession  of  it  is  also  a  trespasser. 

It  is  the  rule  in  Texas,  in  land  cases,  that  the  plaintiff's  prior  actual 
possession  is  sufficient  upon  which  to  maintain  an  action  in  trespass  to 
try  title  as  against  mere  strangers  and  wrongdoers,  and  it  is  not  incum- 
bent on  such  actual  possessor  to  prove  that  his  prior  possession  was 
rightful.  Davis  v.  Loftin,  6  Texas,  489;  Linard  v.  Crossland,  10 
Texas,  462 ;  Express  Co.  v.  Dunn,  81  Texas,  86 ;  Bonner  v.  Wiggins,  52 
Texas,  125.  Such  being  the  rule,  there  can  be  no  doubt  as  to  the  right 
of  the  party  in  possession  of  the  spur  track  to  prevent,  by  injunction,  a 
trespass  upon  the  property. 

The  Beaumont  Wharf  and  Terminal  Company,  in  its  answer,  seeks 
to  justify  its  use  of  the  spur  track  on  the  groimd  that  the  lumber  com- 
pany had  granted  it  permission  to  do  so.  There  is  no  fact  in  the  find-' 
ings  of  fact  supporting  the  plea,  but  if  there  had  been  proof  of  such 
permission  having  been  granted,  we  do  not  think  it  would  have  been  any 
defense  to  the  action.  The  agreement  between  the  lumber  company 
and  the  railroad  company  precludes  the  idea  that  any  power  resided  in 
the  first  named  company  to  grant  other  railroads  the  privilege  of  using 
the  spur  track  built  by  it  and  the  railroad  company.  The  primary  ob- 
ject of  the  construction  of  the  spur  track  was  to  furnish  the  lumber 
company  easy  access  to  the  main  track  of  the  railroad  company,  and 
while  the  former  might  have  the  right  to  have  its  lumber  carried  over 
said  switch  by  the  Texas  &  New  Orleans  Railroad  Company,  to  be  de- 
livered to  other  railways,  it  could  not  authorize  such  other  railways  to 
invade  the  track  built  and  intended  for  the  sole  use  of  the  parties  to 
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the  contract.  Neither  do  we  think  that  the  plaintiff  in  this  suit  could 
gain  entire  control,  to  the  jeopardizing  of  the  interests  of  the  lumber 
company,  by  obtaining  a  permit  in  its  own  name  to  use  the  street  for 
the  spur  track. 

It  is  true,  as  contended  by  appellant,  that  the  authority  given  by  the 
city  council  to  the  Texas  &  New  Orleans  Railroad  Company,  to  use  the 
street,  was  not  exclusive,  and  that  it  could  grant  the  right  to  other  com- 
panies, but  it  can  not  grant  the  right  to  one  railway  company  to  use  a 
street  and  after  the  track  has  been  constructed  authorize  other  railways 
to  use  that  track.  The  enforcement  of  such  doctrine  would  amount  to 
a  license  to  confiscate  and  appropriate  private  property  without  com- 
pensation, and  could  not  be  tolerated  in  any  enlightened  country.  Bail- 
way  v.  Railway,  65  Texas,  502 ;  Wharf  Co.  v.  Railway,  81  Texas,  494. 

We  have  discussed  this  case  upon  the  theory  that  the  Texas  &  New 
Orleans  Railroad  Company  might  be  a  trespasser  upon  the  street,  as  con- 
tended by  the  other  parties  te  the  suit,  but  we  are  of  the  opinion  that  the 
county  and  city  authorities  had  the  power  to  grant  the  use  of  the  road  or 
street  as  was  done  in  this  case^  and  that  the  Texas  &  New  Orleans  Rail- 
road Company  was  in  lawful  possession  of  the  spur  track.  Rische  v. 
Transportation  Co.,  66  S.  W.  Rep.,  324. 

The  judgment,  in  so  far  as  it  enjoins  the  Texarkana  &  Fort.  Smith 
Railway  Company  from  using  or  in  any  manner  interfering  with  the 
spur  track,  and  in  so  far  as  it  restrains  the  Beaumont  Lumber  Com- 
pany from  taking  up  iron  on  said  spur  track  and  replacing  it  with  other 
iron,  is  affirmed,  but  it  is  reversed  as  to  that  portion  which  dissolved  the 
temporary  injunction  inhibiting  the  Beaumont  Wharf  and  Terminal 
Company  from  the  use  of  said  spur  track,  and  it  is  the  judgment  of 
this  court  that  said  Beaumont  Wharf  and  Terminal  Company  is  for- 
ever enjoined  from  operating  its  trains  and  cars  over  any  part  of  said 
spur  track,  or  from  interfering  in  any  manner  with  said  track.  Affirmed 
in  part  and  reversed  and  rendered  in  pari 

Affirmed  in  part;  reversed  and  rendered  in  part. 


C.  H.  OlBSON  ET  AL.  Y.  R.  E.  MOBBIS  ET  AL. 
Decided  March  5,  1902. 

1.— RelisioiM  .Societie»— Legal  ClmrGli  Meeting— Question  of  Law. 

Where  the  action  was  a  contest  over  church  property  between  factions  of 
a  Baptist  church,  each  claiming  to  be  the  regular  organization,  it  was  error 
for  the  charge  to  submit  to  the  jury  the  question  of  whether  a  certain  meeting 
was  a  legal  conference  of  the  church,  as  this  was  a  question  of  law  for  the  court. 

5t--Same— Majority  Rule. 

Where,  in  such  contest,  no  departure  from  the  church  doctrines  is  claimed 
and  it  is  admitted  that  in  Baptist  churches  the  majority  rule  obtains,  the  pivotal 
point  in  the  case  is  which  faction  had  a  majority  of  the  members  adhering  to  it. 
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8.— Briefs— Failure  to  File  in  Time— Waiver. 

The  failure  of  appellants  to  file  their  briefs  in  time  is  waived  where  counsel 
for  appellees  treat  the  briefs  as  properly  filed  and  make  no  complaint  until  a  few 
days  before  the  submission  of  the  cause. 

Appeal  from  Shelby.    Tried  below  before  Hon.  Tom  C.  Davis. 

/.  0.  B.  Richardson,  D.  A.  Holm       and  E.  H.  Carter,  for  appellants, 

Blount  &  Garrison,  for  appellees. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  R.  E.  Morris 
and  J.  B.  Bussey,  A.  D.  Johns,  C.  E.  Sanford,  and  J.  M.  Vawter,  claim- 
ing to  be  the  pastor  and  deacons  of  the  First  Baptist  Church  at  Timpson, 
Texas,  against  C.  H.  Gibson,  R.  R.  Farrar,  Lem  Herrin,  Tom  Reed,  J. 
W.  Reed,  J.  E.  Hooper,  and  T.  H.  Postell,  to  restrain  them  from  taking 
and  entering  the  church  building  for  the  purpose  of  organizing  a  church. 
Afterwards  the  petition  was  amended,  and  it  was  alleged  that  R.  E. 
Morris  was  the  pastor  and  J.  B.  Bussey  was  a  trustee,  the  other  plain- 
tiffs being  deacons,  and  that  they  sued  for  themselves  and  in  behalf  of 
the  church.  It  was  also  alleged  that  the  iellowship  of  the  church  had 
been  regularly  withdrawn  from  C.  H.  Gibson,  who  had  been  legally  tried 
on  charges  against  him.  That  afterwards  Gibson  had  apologized  and 
had  been  duly  restored  to  the  full  fellowship  of  tiie  church.  After  his 
restoration,  it  is  alleged,  Gibson  denied  that  he  had  apologized,  and  the 
proceedings  restoring  him  to  fellowship  were  rescinded.  At  a  meeting 
following  this  last  action  the  minutes  were  adopted,  and  then  defend- 
ants began  to  create  dissension  among  the  brethren  and  organized  them- 
selves into  a  separate  and  independent  body  and  withdrew  fellowship 
from  the  church,  and  proclaiming  themselves  in  open  rebellion  to  the 
church  styled  themselves  the  First  Baptist  Church  of  Timpson,  although 
they  constituted  a  minority  of  said  church.  It  was  also  alleged  '^at 
under  the  rules  and  regulations  governing  the  First  Baptist  Church, 
that  it  was  a  body  where  the  majority  rules." 

It  is  unnecessary  to  go  into  the  details  of  the  controversy,  which  to 
an  impartial  observer  would  seem  trivial  and  of  little  consequence  com- 
pared with  the  grand  objects  for  which  ecclesiastical  bodies  are  organ- 
ized, for  the  only  matters  with  which  the  courts  can  concern  themselves 
are  the  rights  of  property  involved.  And  as  said  by  the  Supreme  Court 
of  the  United  States  in  Watson  v.  Jones,  13  Wallace,  679 :  "Much  as 
such  dissensions  among  the  members  of  a  religious  society  should  be  re- 
gretted, a  regret  which  is  increased  when  passing  from  the  control  of  the 
judicial  and  legislative  bodies  of  the  entire  organization  to  which  the 
society  belongs,  an  appeal  is  made  to  the  secular  authority;  the  courts 
when  so  called  on  must  perform  their  functions  as  in  other  cases.*' 

Out  of  dissatisfaction  with  the  pastor  of  the  church,  and  the  expul- 
sion of  C.  H.  Gibson  for  failure  to  attend  the  services  of  the  church,  and 
-especially  a  union  service,  and  for  remarks  made  by  him  ahout  other 
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membeiB^  the  trouble  arose  among  the  members^  culminating  in  a  meet- 
ing in  which  the  pastor  as  moderator  presided,  and  after  he  had  de- 
clared the  meeting  adjourned,  the  Qibson  adherents,  claiming  a  ma- 
jority, organized  another  conference  and  proceeded  to  express  their  dis- 
approval of  the  acts  of  the  Morris  wing.  This  was  on  May  2,  1901, 
and  a  meeting  was  called  for  May  8  by  the  Qibson  adherents,  before 
which  time  action  had  been  taken  by  the  other  faction,  and  the  meet- 
ing was  not  permitted  to  be  held  in  the  Baptist  Church.  The  contest 
is  as  to  which  of  the  factions  constitutes  the  First  Baptist  Church  at 
Timpson.  It  was  admitted  in  the  pleadings  of  both  parties  that  each 
Baptist  Church  is  sovereign  and  independent  and  governed  by  its  own 
laws,  usages,  and  customs,  and  that  each  is  an  organization  in  which 
the  majority  rules. 

The  rule  of  the  majority  in  the  Baptist  Church  being  an  uncontro- 
verted  and  an  admitted  fact,  and  it  appearing  that  the  church  was  not 
an  incorporated  body,  the  pivotal  point  in  the  case  was  as  to  which 
branch  or  wing  had  a  majority  of  the  members  of  the  church  adhering 
to  it.  The  trial  court,  however,  ignored  this  vital  issue  and  submitted 
only  the  following  issue: 

"Was  the  meeting  held  at  the  First  Baptist  Church  on  the  2d  day  of 
May,  1901,  presided  over  by  R.  R  Farrar,  moderator  pro  tem.  (after 
the  conference  presided  over  by  Morris  had  adjourned),  a  legally  called 
and  legally  held  conference  of  the  First  Baptist  Church  of  Timpson, 
Texas,  the  action  of  which  would  be  binding  upon  the  church.^' 

The  issue  submitted  was  not  one  of  fact,  but  of  law,  to  be  determined 
by  the  court  on  facts  found  by  the  jury.  It  was  an  issue  that  a  jury 
could  not  determine,  but  involved  the  evolution  of  a  legal  decision  by 
the  jury  from  all  the  facts  heard  by  them.  In  fact  in  the  matter  in 
the  charge,  preceding  the  issue  itself,  the  jury  were  instructed  to  con- 
sider the  evidence  of  the  manner  of  calling  the  meeting  and  the  evi- 
dence as  to  the  rules  and  regulations  of  the  Baptist  Church  in  calling 
conferences.  An  instruction  containing  the  vital  issues  in  the  case  was 
asked  and  refused. 

In  the  case  of  Watson  v.  Jones,  above  cited,  which  has  met  the  ap- 
proval of  the  Supreme  Court  of  Texas  in  Baptist  Church  v.  Fort,  54 
Southwestern  Reporter,  892,  the  different  ecclesiastical  bodies  were  di- 
vided into  three  classes,  the  one  to  which  the  church  in  this  case  would 
belong  being  as  follows:  "The  second  is  when  the  property  is  held  by 
a  religious  congregation  which,  by  the  nature  of  its  organization,  is 
strictly  independent  of  other  ecclesiastical  associations,  and  so  far  as 
church  government  is  concerned,  owes  no  fealty  or  obligation  to  any 
higher  authority?"  Discussing  this  class  the  court  said:  "In  such 
cases,  where  there  is  a  schism  which  leads  to  a  separation  into  distinct 
and  conflicting  bodies,  the  rights  of  such  bodies  to  the  use  of  the  prop- 
erty must  be  determined  by  the  ordinary  principles  which  govern  vol- 
untary associations.  If  the  principle  of  government  in  such  cases  is 
that  the  majority  rules,  then  the  numerical  majority  of  members  must 
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control  the  right  to  the  use  of  the  property.  If  there  be  within  the 
congregation  officers  in  whom  are  vestcHl  the  powers  of  such  control, 
then  those  who  adhere  to  the  acknowledged  organism  by  which  the  body 
is  governed  are  entitled  to  the  use  of  the  properly.  The  minority  in 
choosing  to  separate  themselves  into  a  distinct  body,  and  refusing  to 
recognize  the  authority  of  the  governing  body,  can  claim  no  ri^t  in 
the  property  from  the  fact  that  they  had  once  been  members  of  the 
church  organization.'* 

There  was  no  allegation  or  proof  that  either  wing  of  the  church  had 
departed  from  the  fundamental  doctrines  of  the  Baptist  organization, 
and  that  question  can  have  no  bearing  upon  the  proper  disposition  of 
this  case.  There  was  no  attempt  to  change  the  doctrines  of  the  church 
or  to  organize  a  church  of  a  different  order  and  faith.  The  contest  is 
one  between  Baptists,  and  the  majority  rule  being  shown  to  be  the  Bap- 
tist rule,  the  majority  should  govern.  The  other  assignments  of  error 
are  not  well  taken.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION  FOB  BEHEABINO. 

The  motion  to  strike  out  the  briefs  of  appellant  was  overruled  be- 
cause appellees  had  by  their  acts  waived  the  failure  to  file  them  in  time, 
and  because  no  possible  injury  could  have  been  inflicted  upon  appellees 
by  such  failure.  On  February  10,  1902,  counsel  for  appellee  sent  to 
counsel  for  appellants  an  agreement  to  allow  the  former  to  withdraw 
the  transcript  for  the  purpose  of  briefing  the  case,  in  which  it  was  agreed 
that  briefs  might  be  filed  by  appellants  at  any  time.  This  agreement 
was  signed  by  counsel  for  appellants  and  returned  to  counsel  for  appel- 
lees, who  did  not  sign  the  paper  they  had  written  and  to  which  tiiey 
had  procured  the  signatures  of  their  opponents,  but  filed  a  motion  to 
strike  out  the  briefs  of  appellants.  That  motion  was  filed  on  February 
15,  1902,  only  a  few  days  before  submission  of  the  case.  No  complaint 
was  made  up  to  that  hour  as  to  the  briefs  of  appellant  not  having  been 
filed  in  time,  but  on  the  other  hand  they  had  been  treated  as  though 
properly  filed.  The  objection  came  too  late.  It  is  true  that  they  con- 
tend that  they  did  not  have  time  to  brief  the  case,  but  the  fact  remains 
that  they  did  brief  it,  and  that  they  knew  of  the  filing  of  appellant's 
briefs  at  least  twenty  days  before  the  time  the  cause  was  set  down  for 
submission,  and  no  complaint  was  made  as  to  a  lack  of  time  in  which 
to  brief  the  cause. 

There  is  no  merit  in  the  other  questions  presented  by  the  motion  for 
rehearing,  and  it  is  overruled. 

Overmled, 
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LiLA  SWBARINGBN  V.  WALTER  WlLLIAMS^  EXEOITTOR^  ET  AL. 
Decided  March,  26,  1902. 

1.— Power   of  Sale— Adminittratioii— Decedent's   EiUtea. 

Where  administration  of  an  estate  by  an  independent  executor  under  a 
will  is  still  pending,  a  power  of  sale  in  a  deed  of  trust  given  by  the  deceased 
can  not  be  executed,  although  four  years  have  elapsed  since  the  tatter's  death. 

t.— ftet  Ad}itdicata— Judgment— Parol  Evidence. 

Parol  evidence  is  not  admissible  to  show  that  a  judgment  in  trespass  to  try 
title  did  not  really  adjudicate  the  title,  and  the  statement  of  facts  nled  in  the 
case,  when  offered  in  another  case  in  support  of  the  plea  of  res  adjudicata,  ia 
extrinsic  evidence,  and  no  better  than  parol. 

Appeal  from  Washington.    Tried  below  before  Hon.  Ed  B.  Sinks. 

R.  J.  Swearingen,  for  appellant 

W.  C.  Henderson,  for  appellee. 

JAMES,  Chiep  Justice. — ^The  petition,  filed  August  19,  1899,  was 
in  the  ordinary  form  of  trespass  to  try  title.  Defendants  pleaded  gen- 
eral  denial  and  not  guilty,  and  specially  res  adjudicata  by  alleging  a 
former  judgment  in  favor  of  defendants  by  the  District  Court  between 
the  same  parties  in  an  action  of  trespass  to  try  title  on  March  8,  1895. 
The  district  judge  before  whom  the  cause  was  tried  without  a  jury  gave 
judgment  for  defendants. 

Conclusions  of  fact  so  far  as  are  necessary  for  the  disposition  of  the 
case  according  to  our  views  are  as  follows: 

John  Hood  was  the  common  source  of  title.  On  January  10,  1886, 
he  gave  a  deed  of  trust  on  lot  in  dispute  to  secure  his  note  for  $118.44, 
money  loaned  him  by  J.  T.  Swearingen.  The  only  payments  on  said 
note  were  of  interest  up  to  January  1,  1890.  Hood  died  in  1892,  his 
will  being  probated  October  7,  1883,  and  defendant  Walter  Williams 
qualified  as  independent  executor  of  his  will  on  same  date.  He  is  still 
acting  as  such  executor  and  the  administration  is  not  closed.  In  1895 
R.  M.  Swearingen  et  al.,  executors  of  the  estate  of  J.  T.  Swearingen, 
sued  executor  and  the  devisees  of  Hood  on  said  note  and  to  foreclose  the 
lien,  but  took  a  nonsuit  therein.  On  May  8,  1895,  they  caused  a  sale 
to  be  made  under  said  deed  of  trust,  and  the  trustee  in  such  proceeding 
made  a  deed  to  the  property  to  R.  J.  Swearingen,  who  deeded  it  to  A.  E. 
Flewellen,  who  in  fact  merely  held  the  title  for  R.  M.  Swearingen's  es- 
tate. On  August  8,  1895,  Flewellen  brought  suit  for  the  lot  in  trespass 
to  try  title  against  Hood's  executor  and  devisees.  The  pleadings  of 
both  parties  in  the  proceeding  were  the  ordinary  pleadings  in  such  ac- 
tion. Judgment  went  for  defendants.  A  statement  of  facts  and  ap- 
peal bond  were  filed  therein,  but  the  appeal  was  abandoned.  On  April 
21,  1897,  the  Swearingen  estate  was  divided  and  said  note  became  the 
property  of  Lila  Swearingen,  the    appellant    here,  and  on  August  1, 
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1899,  Bhe  caused  another  trustee's  sale  to  be  made  under  said  deed  of 
trust,  at  which  sale  she  became  the  purchaser.  Upon  this  trustee's  deed 
to  her  she  bases  her  right  to  the  property. 

We  have  not  the  benefit  of  any  conclusions  of  law  by  the  trial  court 
The  case  is  briefed  by  appellee  upon  the  sole  theory  that  the  former 
judgment  was  a  bar  to  plaintiffs  recovery.  Upon  the  part  of  appellant 
the  case  is  briefed  upon  the  theory  that  said  judgment  is  no  bar;  and 
she  through  her  counsel  says  that  no  issue  of  title  was  tried  in  said 
former  action, — ^that  the  case  went  oflf  on  the  fact  that  the  first  sale 
under  said  deed  of  trust  was  premature  and  void,  having  been  made 
within  four  years  after  Hood's  death,  and  insists  on  her  right  to  show, 
by  said  statement  of  facts  and  by  oral  testimony  (all  of  which  the  court 
excluded)  that  such  was  the  only  matter  determined  in  that  action. 
That  the  former  action  adjudicated  only  the  above  mentioned  matter, 
that  the  note  for  which  the  deed  of  trust  was  given  is  unsatisfied^  and 
the  trustee's  deed  to  plaintiff  in  1899,  these  matters  plaintiff  claims  en- 
titled her  to  judgment. 

We  have  been  unable  to  gather  from  the  decisions  in  this  State  any 
such  rule  as  that  where  there  is  an  administration  of  an  estate  under  a 
will  in  charge  of  an  independent  executor  and  not  yet  closed,  that  a 
power  of  sale  contained  in  a  deed  of  trust  given  by  the  deceased  may 
be  executed  after  four  years  from  the  latter's  death.  It  seems  to  be 
taken  for  granted  by  appellant's  counsel  that  such  is  the  law  from  what 
is  said  in  the  case  of  Rogers  v.  Watson,  81  Texas,  403.  We  do  not  so 
understand  the  decision.  In  that  case  no  administration  of  any  kind 
had  been  taken  out,  and  it  was  held  that  after  the  lapse  of  four  yeais 
the  power  could  be  executed,  the  debt  involved  being  vendor's  lien  notes. 
The  main  reason  for  this  ruling  was  that  there  had  been,  and  after  that 
period  there  could  be,  no  administration  upon  the  estate  of  the  decedent; 
and  we  believe  that  if  the  debt  had  not  been  for  purchase  money  the 
same  conclusion  could  have  been  reached  in  that  case. 

The  settlement  of  an  estate  through  an  independent  executor  is  an 
administration.  This  is  distinctly  recognized  in  Roy  v.  Whitaker,  92 
Texas,  346.  It  is  there  stated:  "That  article  does  not  purport  to 
withdraw  the  estate  from  the  jurisdiction  of  the  county  court,  but  per- 
mits the  testator  to  commit  to  his  executor  the  performance  of  all  acts 
in  reference  to  the  settlement  of  the  estate  without  control  of  the  court 
The  estate  remains  under  its  jurisdiction,  the  administration  is  still 
pending,  but  the  court  is  restrained  by  the  terms  of  the  law  from  taking 
any  action  in  regard  to  the  settlement  of  the  estate  while  the  executor 
appointed  by  the  will  continues  to  discharge  his  duties.  ♦  ♦  ♦  The 
prohibition  upon  the  power  of  the  court  arises  out  of  the  existence  of  a 
trustee  to  whom  the  testator  has  chosen  to  confide  these  powers,  and 
when  the  trust  lapses  the  limitation  upon  the  exercise  of  judicial  con- 
trol ceases." 

The  right  of  priority  of  one  class  of  claims  over  another  according  to 
law  exists  as  well  in  either  form  of  administration.    There  are  condi- 
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tioDS  which  require  the  court  to  assume  the  administration  and  which 
may  arise  at  any  time^  such  as  the  death  of  the  independent  executor^ 
his  resignation,  refusal  to  act,  or  his  failure  to  give  bond  when  re- 
quired, etc.  TJie  usual  mode  of  administering  the  estate  is  merely  sus- 
pended for  the  time  the  independent  executor  is  acting,  and  may  be  be- 
gun at  any  time  and  then  be  conducted  as  prescribed  by  the  various 
provisions  of  our  statutes  regulating  the  settlement  of  the  estate.  The 
jurisdiction  and  powers  of  the  court  to  settle  the  estate  is  always  behind 
an  independent  administration.  An  administration  by  the  court, 
through  an  administrator,  has  a  potential  existence  while  the  independ- 
ent executor  is  engaged  in  settling  the  estate,  and  therefore  the  reasons 
prohibiting  the  execution  of  a  power  of  sale  in  a  mortgage  given  by  the 
testator  are  as  applicable  in  one  case  as  in  the  other.  So  long  as  the 
county  court  may  lawfully  appoint  an  administrator  the  right  does  not 
exist  in  a  creditor  to  execute  such  a  power. 

Where  no  form  of  administration  has  been  opened  and  the  time  has 
elapsed  within  which  the  court  may  lawfully  appoint  an  administrator, 
there  is  no  reason  for  denying  the  right  to  exercise  the  power.  This  is 
what  was  decided  in  Bogers  v.  Watson.  Here  there  was  an  adminis- 
tration, and  it  could  lawfully  last  more  than  four  years,  and  the  court 
could,  upon  the  happening  of  any  of  the  contingencies  making  it  its 
duty  to  do  so,  appoint  an  administrator  and  continue  the  settlement  of 
the  estate.  While  this  condition  of  things  existed  the  creditor  was,  in 
our  opinion,  restrained  from  exercising  the  power  of  sale.  The  fact  is 
shown  by  the  testimony  that  the  administration  of  the  independent  exec- 
utor was  still  continuing. 

Upon  this  view  of  the  law  plaintiff  acquired  no  title  by  the  trustee's 
deed  to  her,  and  judgment  was  properly  rendered  for  the  defendant 
upon  that  ground. 

If  we  pursue  the  theory  presented  by  the  briefs  we  arrive  at  the  same 
residt.  Appellant  would  have  a  plausible  theory  if  it  were  the  law  that 
a  trustee's  sale  could  have  been  made  after  four  years,  but  not  within 
four  years  from  the  death  of  the  testator.  There  is  no  such  fixed  rule 
of  law.  Appellant  would  then  be  right  in  contending  that  by  the  first 
trustee's  sale  no  title  passed,  and  that  by  the  second  trustee's  sale  title 
did  pass.  Her  title  wotdd  then  not  have  accrued  until  after  the  judg- 
ment in  the  first  action,  and  hence  such  judgment  woidd  have  been  no 
obstacle  to  the  present  action.  But  it  is  clear  to  us  that  the  first  sale 
was  just  as  effective  to  pass  title  as  the  second  one,  for  if  the  trustee 
could  have  sold  at  all,  while  the  independent  executor  was  adminis- 
tering the  estate,  he  could  have  sold  as  well  before  the  expiration  of  the 
four  years  as  afterward.  Upon  this  theory  the  estate  of  Swearingen 
would  have  taken  title  by  the  first  sale,  and  acquired  nothing  by  the  last 
sale.  The  pleadings  in  the  first  action  were  in  the  ordinary  form  of 
trespass  to  try  title  and  judgment  upon  these  pleadings  was  for  the  de- 
fendant.   It  is  not  competent  by  extrinsic  evidence  to  contradict  this 
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judgment  and  to  show  that  it  was  not  the  judgment  rendered.  Free- 
man V.  McAninch,  87  Texas,  132;  Ealkey  v.  Powlkes,  89  Texas,  617. 
The  parol  testimony  offered  to  show  that  the  court  really  did  not  de- 
cide the  question  of  title  was  inadmissible.  The  statement  of  facts 
filed  in  that  cause  would  have  been  a  part  of  the  record  for  the  purpose 
of  an  appeal  from  that  judgment  had  it  been  prosecuted ;  but  upon  this 
plea  of  res  judicata,  it  was  extrinsic  evidence  and  no  better  than  paroL 
The  judgment  is  affirms 

Affirmed. 


Western  Union  Telegraph  Company  v.  J.  0.  Moselet. 

Decided  March  19,  1902.. 

Telegraph  Company— Wife  as  Husbaiid's  Agent  to  ReceiTe  Telegrams. 

The  wife  is  not  by  virtue  of  the  marital  relation  alone,  the  husband's  i^gent 
authorized  to  receive  telegrams  addressed  to  him,  and  the  company  is  not  liable 
for  failure  to  deliver  such  a  message  to  her  in  the  absence  of  the  husband  beyond 
the  delivery  limits.    Following  Telegraph  Company  v.  MitcheU,  91  Texas,  464. 

Appeal  from  Gregg.  Tried  below  before  Hon.  Cone  Johnson,  Special 
Judge. 

Oeo.  H.  Fearons  and  M.  R.  Oeer,  for  appellant. 

Turner  £  McHenry  and  Young  £  SUnchcomb,  for  i^pellee. 

FLY,  Associate  Justice. — This  is  an  appeal  from  a  judgment  for 
$150  recovered  by  appellee  as  damages  for  the  failure  to  promptly  de- 
liver a  message,  which  failure  to  deliver  prevented  appellee  from  being 
in  attendance  at  the  funeral  of  his  brother. 

Much  of  the  statement  of  facts  consists  of  testimony  as  to  a  tel^;ram 
received  by  appellee  on  January  27,  1901,  informing  him  of  the  death 
of  his  brother,  and  as  to  telephoning  to  ascertain  about  the  death  and 
funeral,  and  fixing  the  date  of  the  burial  at  1  o'clock  p.  m.  on  January 
28,  and  as  to  the  different  routes  by  which  appellee  might  have  reached 
Longview  and  the  times  of  departure  of  the  different  trains  from  Italy, 
Frost,  Corsicana,  and  other  points,  all  of  which  had  no  bearing  whatever 
upon  the  issue  raised  by  the  pleadings. 

The  only  question  presented  was  as  to  whether  appellant  was  negli- 
gent in  the  transmission  and  delivery  of  a  certain  telegram  sent  by  ap- 
pellee from  Frost  on  the  morning  of  January  28,  1901,  to  his  brother  at 
Longview,  and  our  findings  of  fact  will  be  directed  to  that  issue. 

At  8 :40  on  the  morning  of  the  28th  of  January,  1901,  appellee,  hav- 
ing been  notified  that  a  brother  was  dead  at  Longview  whose  burial  had 
been  set  for  1  o'clock  p.  m.  that  day,  and  desirous  to  have  the  burial 
postponed,  delivered  to  appellant's  agent  at  Frost,  Texas,  the  following 
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telegram:  **W.  M.  Moseley,  Longview,  Texas:  Be  there  at  three  p.  m. 
J.  0.  Moseley/^ 

It  is  admitted  by  the  appellee  that  the  message  was  transmitted  in  a 
reasonable  time  to  Longview^  and  that  there  was  no  negligence  in  such 
transmission,  and  that  the  only  question  was  as  to  its  proper  delivery 
after  reaching  Longview.  The  uncontroverted  proof  established  that 
when  the  message  was  received  W.  M.  Moseley  was  not  in  the  town  of 
Longview,  but  was  absent  at  the  burial  of  the  deceased  brother  some 
four  miles  in  the  country,  and  the  messenger  after  ascertaining  these 
facts  returned  to  the  receiving  oj£ce  with  the  message  and  was  instructed 
to  take  it  to  the  home  of  the  person  to  whom  it  was  directed.  The  mes- 
senger boy  as  well  as  another  witness  testified  that  the  message  was 
taken  to  the  said  home,  but  that  knocking  on  the  door  had  not  elicited 
any  response  and  the  message  was  again  carried  back  to  the  office.  The 
testimony  as  to  the  attempt  to  deliver  at  the  house  is  contradicted  by 
Mrs.  Moseley  and  another  witness.  The  funeral  took  place  at  1  o'clock 
p.  m.  and  appellee  arrived  in  Longview  at  3  o'clock  p.  m.,  too  late,  of 
course,  for  him  to  attend  the  funeral.  Mrs.  Moseley,  the  wife  of  W.  M. 
-Moseley,  was  in  her  residence  within  300  yards  of  the  telegraph  office 
from  tiie  time  the  message  was  received  until  after  the  funeral.  Mrs. 
Moseley  was  not  the  agent  of  W.  M.  Moseley  to  receive  telegrams  directed 
to  him,  except  in  the  sense  that  every  wife  is  the  agent  of  her  husband 
for  such  purposes.  Appellee  admitted  that  he  understood  that  the  mes- 
sage would  only  be  delivered  within  the  free  delivery  limit,  which,  at 
Longview,  was  one-half  a  mile. 

The  following  recitation  is  found  in  the  judgment  of  the  trial  court: 
.**The  court  does  not  consider  that  the  plaintiff's  acts  on  January  27, 
1901,  relieved  the  defendant,  but  considers  that  the  same  should  reduce 
tlie  damages,  and  enters  judgment  for  $150,  and  bases  this  judgment 
on  the  breach  of  the  message  contract  of  January  28,  1901,  in  not  de- 
livering the  message  to  Mrs.  Maude  Moseley,  wife  of  addressee,  at  his 
home,  finding  that  defendant  did  not  exercise  care  in  not  delivering  to 
her."  That  is  the  gist  of  the  whole  matter  as  presented  by  the  facts 
and  circumstances  drawn  from  the  record.  Appellant  exercised  all  the 
diligence  that  could  be  required  of  it  in  connection  with  a  delivery  of 
the  message  directly  to  W.  M.  Moseley,  and  unless  the  further  duty  de- 
volved upon  it  of  delivering  the  message  to  Mrs.  Moseley,  there  is  no 
basis  and  support  for  the  judgment.  That  no  such  duty  devolved  upon 
appellant,  under  the  facts  of  this  case,  we  think,  has  been  fully  and 
definitely  settled  by  the  Supreme  Court  of  Texas  in  the  case  of  Tele- 
graph Company  v.  Mitchell,  91  Texas,  454.  The  court  said:  "If  a 
message  be  addressed  to  the  care  of  another,  it  may  be  delivered  to  such 
person;  or  if  the  addressee  has  taken  rooms  at  a  hotel  where  it  is  the 
custom  to  deliver  mail  and  such  messages,  it  will  be  presumed  that  the 
clerk  is  the  agent  of  the  guest  to  receive  messages  of  this  character,  and 
a  delivery  to  such  clerk  will  be  sufficient.  The  wife,  as  such,  is  not  in 
law  the  general  agent  of  her  husband,  and  we  know  of  no  principle  of  law 
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that  would  justify  the  conclusion  that  it  was  the  duty  of  the  defendant 
to  deliver  the  message  in  this  case  to  Mrs.  Mitchell,  nor  that  such  a  de- 
livery would  have  satisfied  the  obligation  of  the  telegraph  company  to 
Mitchell/' 

If  the  wife  or  any  other  person  was  the  agent  of  the  addressee  and 
authorized  to  receive  telegraphic  messages,  a  delivery  to  such  agent 
would  be  a  duty  devolved  upon  the  telegraph  company;  but  no  such 
agency  is  shown  in  this  case.  The  testimony  clearly  established  that 
the  wife  had  no  authority  to  receive  messages  except  such  as  any  wife 
might  assume  by  virtue  of  the  marital  relation,  and  if  we  understand  the 
Mitchell  case  aright,  such  assumed  authority  did  not  make  it  incumbent 
on  the  telegraph  company  to  deliver  the  message  to  her.  Perhaps  if  it 
had  been  a  custom  to  deliver  messages  to  her  directed  to  her  husband, 
and  such  custom  had  been  acquiesced  in  by  the  husband,  an  agency 
would  be  implied,  and  the  duty  to  deliver  to  her  would  arise,  but  in  tiiis 
case  Mrs.  Moseley  had  never  received  a  message  addressed  to  her  husband 
in  his  absence.  She  swore  that  she  had,  on  the  day  before  the  funeniL 
opened  a  message  directed  to  her  husband,  but  he  testified  that  the  message 
she  spoke  of  opening  was  one  that  had  been  received  by  him  from  the  mes- 
senger, and  she  asked  for  it,  and  he  gave  it  to  her  and  she  opened  and 
read  it.  He  testified,  however,  as  most  husbands  would,  that  she  had 
authority  to  open  any  letter  or  message  directed  to  him. 

If,  as  held  in  the  Mitchell  case,  the  law  do€^  not  in  all  cases  impose  the 
duty  on  a  telegraph  company  to  deliver  messages  to  the  wife,  addreeeed 
to  the  husband,  the  facts  in  this  case  do  not  make  out  a  case  in  which 
the  message  should  have  been  delivered  to  her,  and  on  the  other  hand 
the  delivery  to  her  would  not  have  relieved  from  liability  if  there  had 
been  negligence  in  the  attempt  to  deliver  to  him. 

The  judgment  is  reversed  and  judgment  is  here  rendered  in  favor  of 
appellant. 

Eevened  and  rendered. 
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Missouri^  Kansas  &  Tbxas  Eailwat  Company  v.  J.  E.  Smith. 

Decided  March  1,  1002. 

l.—Li]iiiUtions— Promise  of  Employment— Fraud— Diligeiice  la  DiscoYerins. 

Where  plaintiff,  suing  for'  personal  injuries,  sought  to  avoid  the  bar  of 
the  two  years  statute  of  limitations  on  the  ground  of  a  fraudulent  promise  of 
defendant  to  ffive  him  employment  for  life,  and  the  evidence  showed  that  for 
three  and  one-half  years,  excepting  two  days  of  work,  he  was  repeatedly  and  con- 
tinuously denied  employment  by  defendant,  his  failure  to  sooner  discover  the 
fraud  was  due  to  want  of  reasonable  diligence,  and  the  court  should  hfive  in- 
structed that  his  action  was  barred  by  limitations. 

t.— Fraud  in  Procuring  Release  of  Damages— Master  and  Servant— -Evidence. 

Evidence  in  an  action  for  personal  injuries,  to  which  defendant  pleaded  an 
unconditional  written  release  by  plaintiff  for  a  given  sum  of  money,  held 
insufficient  to  justify  the  court  in  submitting  to  the  jury  the  issue  of  fraud  in 
the  procurement  of  the  release. 

Appeal  from  Hill.    Tried  below  before  Hon.  Wm.  Poindezter. 

T,  S.  Miller  and  Ramsey  dc  Odell,  for  appellant. 

Wear,  Morrow  dc  Smithdeal,  for  appellee. 

BOOKHOTJT,  AssocuTE  Justice.— This  18  a  suit  by  J.  B.  Smith 
against  appellant  for  damages  for  injuries  alleges  to  have  been  received 
by  him  on  the  13th  day  of  January,  1892,  while  in  the  employ  of  appel- 
lant. The  injuries  were  alleged  to  be  permanent.  The  appellee  also 
alleged  in  his  petition  that  shortly  after  the  injuries  he  instituted  a  suit 
against  appellant,  and  thereafter,  its  agents,  with  the  fraudulent  intent 
of  securing  a  dismissal  of  said  suit  and  a  release  of  his  claim  for  dam- 
ages, proposed  to  him  that  it  would  give  him  $300  and  would  thereafter 
employ  appellee  for  life  in  its  service,  whenever  he  would  apply  for  such 
■employment,  and  would  pay  him  for  his  services  during  his  lifetime  not 
less  than  $60  per  month,  and  that  on  the  faith  of  these  promises  he 
accepted  the  $300  from  appellant  and  executed  a  release;  that  these 
promises  were  fraudulently  made  with  no  intent  of  being  performed. 
That  thereafter  he  went  to  work  for  appellant  and  worked  for  about 
two  years  and  then  laid  off  for  some  six  or  seven  months  with  the  con- 
sent of  appellant,  and  thereafter,  on  the  23d  day  of  April,  1897,  resumed 
his  employment  with  appellant  and  worked  for  two  days,  after  which 
time  he  was  informed  by  the  defendant  company  that  it  could  not  use 
him  any  more;  that  he  continued  to  apply  for  work  expecting  and  be- 
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lieving  that  appellant  would  comply  with  its  contract,  and  that  he  made 
repeated  and  sundry  efforts  to  carry  out  his  part  of  it;  that  appellant 
did  not  give  him  employment,  and  that  about  the  Ist  of  March,  1900, 
appellant  informed ,  him  that  it  could  not  and  wopld  not  use  him  any 
more,  and  would  not  employ  him  further,  since  which  time  it  has  re- 
fused and  failed  to  give  him  employment.  That  appellee  in  his  petition 
tendered  the  $300  paid  him  into  court,  but  did  not  in  fact  tender  any 
money.  The  petition  alleged  his  age  and  life  expectancy,  and  claimed 
damages  in  th6  sum  of  $20,000.  The  petition  was  filed  on  September 
10,  1900. 

The  appellant  answered  by  general  denial  and  also  pleaded,  in  bar  of 
appellee's  recovery,  releases  dated  December  5,  1892,  and  December  23, 
1892,  wherein  and  whereby  appellee  released  appellant  from  all  damages 
by  reason  of  the  injuries  aforesaid,  and  further  pleaded  the  statute  of 
limitations  of  two  years  and  of  four  years  in  bar  of  plaintiff's  suit ;  and 
further,  that  the  injuries  resulted  from  and  were  due  to  risks  assumed 
by  him  on  entering  the  employment  of  appellant,  and  further  pleaded 
contributory  negligence. 

The  appellee,  by  supplemental  petition,  pleaded  under  oath  that  the 
releases  issued  were  not  binding  because  the  same  were  procured  by 
fraud  of  the  defendant,  and  that  it  represented  to  him  that  if  he  would 
sign  such  releases  that  the  company  would  give  him  employment  as 
alleged'  in  his  petition,  and  the  said  promises  were  not  made  on  the  part 
of  appellant  in  good  faith,  but  were  made  with  the  intention  of  securing 
appellee's  signature  to  said  release  by  fraud;  that  the  chief  inducement 
to  sign  the  same  was  the  false  and  fraudulent  promises  on  the  part  of 
appellant  to  give  him  employment,  which  promises  and  consideration 
failed,  and  he  tenders  again  in  his  supplemental  petition  the  $300  al- 
leged to  have  been  paid  him. 

Appellee  further  pleaded  that  the  pleas  of  limitations  interposed  by 
appellant  were  not  available  to  it,  because,  as  alleged  in  the  petition,  the 
appellant  pretended  that  it  would  comply  with  the  agreement  and  give 
him  employment,  and  falsely  and  fraudulently  represented  that  it  would 
do  so,  and  deceived  plaintiff  into  the  belief  that  it  would  comply  with 
said  agreement  until  a  short  time  ago,  to  wit,  until  less  than  a  year  be- 
fore the  filing  of  this  suit. 

The  case  proceeded  to  trial  and  resulted  in  a  verdict  and  judgment  for 
plaintiff  on  March  23,  1901,  in  the  sum  of  $4000  and  costs.  Appellant's 
motion  for  a  new  trial  was  overruled,  it  excepted,  and  has  duly  per- 
fected an  appeal. 

Opinion. — ^1.  The  fifth  assignment  of  error  complains  of  the  eleventh 
paragraph  of  the  charge  of  the  court  submitting  the  question  of  limita- 
tions. This  charge  tells  the  jury  that  plaintiff's  cause  of  action  is 
barred  unless  they  have  foimd  that  the  release  was  obtained  by  fraudu- 
lent representations,  and  that  the  defendant  company,  by  its  fraudulent 
conduct,  led  plaintiff  to  believe  that  it  would  carry  out  said  contract  with 
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plaintiff  and  give  him  a  lifetime  employment,  and  that  plaintiff  believed 
and  acted  thereon,  and  that  he  did  not  discover,  and  could  not,  by  the 
exercise. of  ordinary  diligence,  have  discovered  the  fraudulent  purpose 
of  defendant  within  a  period  of  not  more  than  two  years  before  the 
bringing  of  suit.  The  facts  upon  which  this  charge  is  based  are :  Ap- 
pellee, who  was  a  conductor  on  one  of  appellant's  freight  trains  running 
between  Dallas  and  Denison,  was  injured  near  Oarza,  a  station  on  ap^ 
pellant's  road,  in  attempting  to  make  a  coupling  of  its  cars  on  the  night 
of  January  13,  1892.  He  instituted  suit  in  the  District  Court  of  Gray- 
son County  to  recover  damages  for  said  injuries.  After  he  had  filed 
suit,  J.  W.  Maxwell,  appellant's  superintendent,  sent  for  him  and  they 
had  a  conversation  about  the  matter.  Maxwell  said  to  him  that  he  had 
been  working  for  the  road  a  long  time  and  that  he  ought  not  to  have 
brought  the  suit;  that  the  railway  company  would  treat  him  right;  that 
h(B  replied  to  Mr.  Maxwell  that  he  would  not  have  brought  the  suit  if 
he  had  thought  he  would  have  been  treated  right;  that  Mr.  Maxwell 
said  to  him,  *^You  draw  this  suit  and  we  will  take  care  of  you  for  life.*' 
Smith  testified :  ^^I  spoke  about  something  to  fix  up  that  right,  and  he 
said,  ^We  will  give  you  a  job  for  life  at  not  less  than  $60  per  month, 
and  you  can  build  up  in  the  line  of  office  work  just  the  same  as  you  have 
in  the  transportation  department,  and  could  probably  be  made  operator 
or  agent.'  That  he  didn't  ask  Mr.  Maxwell  at  that  time  whether  he 
would  pay  him  anything  or  not.  That  Maxwell  said  that  I  might  go 
ahead  with  this  law  suit  and  get  all  the  way  from  one  to  six  thousand 
dollars,  and  wanted  to  know  if  I  wouldn't  rather  have  a  job  as  long  as  I 
lived  where  something  comes  in  every  month.  I  thought  about  it  and 
told  him  yes ;  for  him  to  fix  up  the  thing  and  I  would  go  to  work ;  that 
I  wanted  to  live  in  Waco,  I  had  about  $3500  saved  up  and  I  put  that 
into  a  home,  figuring  on  a  job  as  long  as  I  lived.  I  signed  a  release. 
They  sent  the  paper  down  there  to  this  agent.  Bower,  that  I  was  working 
for,  I  signed  that  paper  and  never  read  it;  I  never  looked  at  it;  I  never 
thought  about  them  treating  me  wrong;  thought  that  I  would  be  treated 
right.  When  I  accepted  this  position  I  relied  on  the  proposition  he 
made  me;  that  was  in  the  main  this,  that  he.  Bower,  said  something 
about  I'll  allow  you  three  months'  time,  which  is  $300,  and  that  was 
the  draft  they  sent  me;  they  afterwards  sent  me  a  draft  or  something 
of  the  kind  for  $300.  After  settlement  they  gave  me  a  job  at  $60  per 
month.  I  worked  there  two  years.  I  was  overworked ;  I  told  the  agent  I 
would  have  to  lay  off  and  rest.  When  I  went  back  to  work  he  said,  *You 
have  no  job.'  I  went  to  him  twenty-five  times  after  that,  I  guess,  and 
bothered  after  him  and  tried  to  get  my  place  back,  and  finally  he  put 
me  to  work."  These  statements  were  made  on  direct  examination.  On 
cross-examination  he  said  that  when  he  got  the  $300  Mr.  Standifer  came 
to  Waco  and  he  gave  him  what  he  promised  to,  $100.  He  repeated  that 
he  signed  these  papers  without  reading  them,  and  that  he  could  hardly 
read  at  all ;  that  he  would  have  signed  anything  in  the  world  they  told 
him  to;  that  Bower  said  to  him,  "Here's  something  for  you  to  sign;  you 
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are  going  to  work  here  and  I'll  take  care  of  yon/'  He  said  again  tiuit 
Standifer  was  mad  and  tried  to  make  him  feel  bad  over  his  settlement, 
'T)ut  I  felt  all  right  if  I  had  a  job/'  '1  wrote  him  a  check  for  $100, 
he  wrote  me  out  something,  I  don't  know  what  it  was;  I  didn't  read  it; 
I  thought  it  was  a  receipt  for  the  $100  I  paid  him."  That  he  had 
made  various  demands  for  employment  to  Bower  and  other  agents  of 
the  railroad. 

If  it  be  conceded  that  the  plaintiff  was  induced  to  dismiss  the  suit 
then  pending  in  the  District  Court  of  Grayson  County  by  the  fraud  of 
the  defendant's  agents,  this  would  not  prevent  the  statute  of  limitations 
running  from  the  time  he  discovered,  or  should,  in  the  exercise  of  ordi- 
nary diligence,  have  discovered  the  fraud.  Undiscovered  fraud  wiU  pre- 
vent the  running  of  the  statute  of  limitations,  provided  the  failure  to 
discover  the  fraud  is  not  attributable  to  the  want  of  proper  diligence  by 
the  party  asserting  it.  Calhoun  v.  Burton,  64  Texas,  516;  Connaly  y. 
Hammond,  58  Texas,  11. 

The  evidence  shows  that  about  two  years  after  the  appellee  went  to 
work  for  appellant  at  Waco  he  took  a  lay  off  to  get  some  rest,  because 
he  says  he  was  overworked.  This  seems  to  have  been  about  the  first  part 
of  the  year  1896.  About  April  thereafter  he  applied  to  the  company  to 
be  taken  back  to  work.  He  was  told  that  he  had  no  job.  He  testified 
that  after  that  he  applied  to  the  agent  as  many  as  twenty-five  times  to 
get  work.  Finally  in  April,  1897,  he  was  put  back  to  work,  and  after 
working  two  days  the  force  was  ordered  reduced  and  appellee  was  let 
out.  Since  that  time  appellee  has  made  repeated  requeste  to  be  taken 
back  to  work  without  avail.  This  suit  was  instituted  on  September  10, 
1900,  three  years  and  a  little  over  four  months  after  the  company  had 
terminated  his  employment.  Ought  not  the  appellee  to  have  discovered 
more  than  two  years  before  the  filing  of  this  suit  that  appellant  did  not 
intend  to  give  him  employment?  After  he  took  his  layoff  to  rest  up,  he 
says  that  when  he  returned  and  asked  to  be  put  back  to  work  he  was 
told  by  the  agent  that  "they  had  no  work  for  him  and  that  he  had  lost 
out."  This  expression  does  not  indicate  that  the  agents  of  the  company 
were  attempting  to  conceal  from  Smith  the  fact  that  they  did  not  in- 
tend to  longer  employ  him.  After  hounding  after  them,  as  he  says,  for 
six  or  seven  months,  he  was  put  back  to  work  and  after  working  two 
days  was  again  let  out.  There  is  not  an  iota  of  evidence  that  the  agents 
and  officers  of  the  company  led  him  to  believe  that  he  would  be  again 
employed,  or  that  they  in  any  way  concealed  from  him  their  determina- 
tion not  to  again  employ  him.  We  are  of  the  opinion  that  the  appellee's 
own  testimony  shows  that  his  failure  to  ascertain  that  the  company  did 
not  intend  to  give  him  employment  was  attributable  to  his  failure  to  use 
ordinary  diligence  to  discover  that  fact.  The  appellant  requested  a 
charge  instructing  a  verdict  for  it  on  the  ground  that  the  evidence 
showed  that  appellee's  cause  of  action  was  barred  by  the  statute  of  lim- 
itations of  two  years.  There  was  error  in  the  above  charge  of  the  court 
on  limitation,  and  in  refusing  appellant's  special  charge. 
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2.  The  appellant  contendB  that  the  court  erred  in  the  tenth  para- 
graph of  its  charge  in  submitting  to  the  jury  the  question  of  fraud  iii 
connection  with  the  releases  read  in  evidence.  This  contention  is  based 
on  the  ground  that  there  was  no  evidence  showing  or  tending  to  show 
fraud  in  procuring  said  releases.  The  release  dated  December  5,  1892, 
is  h^ded  as  follows:  '^J.  E.  Smithy  plaintiff,  v.  Missouri,  Kansas  & 
Texas  Railway,  defendant:  In  the  District  Court  of  Grayson  County, 
Texas,''  and  is  to  the  effect:  "That  the  railway  company  having  prom- 
ised and  agreed  to  pay  the  undersigned  plaintiff  the  sum  of  three  hun- 
dred dollars  in  full  settlement  of  said  suit  and  of  the  alleged  claim  and 
cause  of  action  therein  sued  on,  I  hereby  agree,  in  consideration  of  such 
promise  and  said  agreement  on  the  part  of  said  company,  to  dismiss  said 
suit  and  to  accept  said  sum  in  full  settlement  of  all  claims  against  it, 
and  for  all  injury  and  damage  sustained  by  me,  and  do  hereby,  in  con- 
sideration of  such  agreement  on  the  part  of  said  company  to  pay  me  the 
sum  of  three  hundred  dollars,  release  it  from  all  claims  and  causes  of 
action  whatsoever.'*  This  was  presented  to  appellee  by  appellant's  agent. 
Bower,  who  said:  "Smith,  here  is  something  for  you  to  sign.  You  are 
going  to  work  here  and  I'll  take  care  of  you."  The  release  was  there- 
upon signed  by  J.  E.  Smith  and  his  signature  witnessed  by  two  wit- 
nesses. An  account  payable  in  favor  of  appellee  for  $300  was  after- 
wards made  out  by  the  company  and  sent  to  its  agent  at  Waco,  and  was 
by  him  presented  to  appellee,  who  signed  it  and  received  a  check  for  the 
money  named  therein.  This  account  stipulated  "that  it  was  in  fidl  set- 
tlement and  satisfaction  of  all  claims  and  demands  against  the  railway 
company  for  personal  injuries  received  while  in  the  employ  of  said 
railway  company  as  conductor,  left  hand  crushed  off  while  making 
coupling  between  cars  on  train  No.  76,  near  Garza,  Texas,  January  13, 
1892."  The  amount  stipulated  therein  to  be  paid  was  paid  to  appellee. 
This  was  during  the  first  part  of  January,  1893.  After  appellee  had 
agreed  to  settle  the  case,  I.  M.  Standifer,  Esq.,  one  of  appellee's  attor- 
neys in  the  suit  in  Grayson  County,  went  to  Waco  and  was  paid  by  ap- 
pellee $100.  He  wrote  out  an  order  on  the  clerk  to  dismiss  the  suit  and 
Smith  signed  the  same  in  Standifer's  presence.  Smith  told  Standifer 
that  he  had  received  $300  in  settlement  of  the  suit.  He'  did  not  tell 
Standifer  he  was  to  have  lifetime  employment  by  the  company.  St^di- 
fer  told  Smith  he  had  made  a  bad  settlement.  The  statements  made  by 
Maxwell  promising  appellee  a  lifetime  job  if  he  would  dismiss  his  suit 
were  made  at  Denison,  and  before  appellee  went  to  work  for  the  com- 
pany. The  releases  were  signed  by  him  at  Waco,  and  after  he  had  begun 
to  work  for  the  company.  Appellee  testified  that  agent  Bower  had  the 
release  there  in  the  front  oiBSce  and  said  to  me,  "Smith,  here  is  some- 
thing for  you  to  sign.  You  are  going  to  work  here  and  we, — ^I  will  take 
care  of  you ;  I  will  make  a  good  place  for  you." 

Unless  this  statement  shows  fraud  there  is  no  testimony  in  the  record 
showing  fraud  in  the  signing  of  the  releases.  There  is  nothing  in  this 
statement  showing  that  appellee  was  to  be  given  a  lifetime  job.    Ap- 
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pellee  did  not  call  for  a  more  specific  statement  as  to  what  Bower  meant 
by  the  remark  that  he  would  take  care  of  him.  The  release  plainly 
showed  that  it  was  a  settlement  of  the  suit  and  a  release  of  his  demands 
in  consideration  of  $300.  But  appellee  says  he  did  not  read  the  release. 
He  does  not  say  that  he  was  prevented  from  reading  it  by  the  agentB 
or  ofHcers  of  the  railway  company.  It  was  some  time  after  the  signing 
of  this  release  before  the  voucher  for  the  $300  arrived.  Appellee  in- 
duced the  agent,  Bower,  to  write  and  hurry  up  the  voucher.  The  voucher 
or  account  payable  was  presented  and  signed  without  objection  or  pro- 
test by  appellee.  He  does  not  say  that  Maxwell  promised  him  $300  in 
addition  to  a  life  job.  He  explains  that  the  money,  $300,  was  paid  him 
voluntarily  by  the  company. 

It  is  held  that  in  order  to  set  aside  a  release  on  the  ground  of  fraud 
the  evidence  must  be  clear,  precise,  and  convincing.  Slight  parol  evi- 
dence is  insuflBcient.  Railway  v.  Burke,  1  App.  C.  C,  sec.  946.  The 
fact  that  appellee  did  not  read  the  release  before  signing  was  not  suffi- 
cient, under  the  facts  connected  with  his  signing,  to  justify  the  jury  in 
finding  there  was  fraud  in  the  execution.  Insurance  Co.  v.  Harris,  64 
S.  W.  Eep.,  871.  We  are  of  the  opinion  that  the  evidence  did  not 
authorize  the  court  to  submit  to  the  jury  the  issue  of  fraud  in  the  pro- 
curement of  the  releases,  and  that  there  was  error  in  so  doing. 

3.  Complaint  is  made  of  the  eighth  paragraph  of  the  charge,  in  that 
the  defense  of  contributory  negligence  and  assumed  risk  are  confused, 
in  that,  in  order  for  the  jury  to  find  for  the  defendant  on  assumed  risk 
they  must  also  find  that  appellee  was  guilty  of  contributory  negligence. 
The  charge  is  subject  to  criticism.  It  is  not  clear  but  that  the  jury  may 
have  inferred  that  if  plaintiff  knew  of  the  danger  of  making  the 
coupling,  by  reason  of  the  difference  in  the  height  of  the  couplers,  and 
therefore  assumed  the  risk,  still  he  could  not  recover,  unless  in  making 
the  coupling  he  was  negligent.  Appellant's  special  charge  nimiber  6, 
which  was  given,  states  the  law  of  assumed  risk  correctly,  and  we  think, 
in  view  of  it,  the  jury  would  not  be  misled  by  the  main  charge. 

We  conclude  that  the  court  should  have  instructed  a  verdict  for  de- 
fendant on  its  plea  of  limitations  of  two  years.  This  holding  requires 
a  reversal  of  the  judgment,  and  as  it  appears  the  evidence  on  limitation 
was  fully  developed,  we  will  render  such  judgment  as  should  have  been 
rendered  by  the  trial  court.  The  judgment  is  reversed  and  rendered  for 
appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


1 
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P.  Freeman  v.  J.  H.  Cabteb  et  al. 

Decided  March  1,  1902. 

1.— Nesligence— Deatb— Wall  Left  Standing. 

Where  a  brick  wall  abutting  on  a  street  was  left  standing  by  the  destruc- 
tion of  the  building  by  fire,  the  owner  would  not  be  liable  for  the  killing  of  a 
person  while  on  the  sidewalk  by  the  falling  of  the  wall,  where  he  did  not  know 
it  was  unsafe,  and  had  had  it  examined  by  a  competent  mechanic  who  reported 
it  safe,  and  in  so  doing  acted  as  a  reasonably  prudent  man  would  have  acted 
under  the  circumstances. 

8. — ^Action  for  Death— Damages— Parent  and  Son. 

For  negligence  causing  the  death  of  a  son  the  parents  are  entitled  to  recover 
the  pecuniary  value  of  his  services  up  to  his  majority,  le^s  the  cost  of  his  main- 
tenance, and  also  such  sum  as  would  be  equal  to  the  pecuniary  benefits  they  had 
a   reasonable  expectation  of   receiving   after  he   attained   majority. 

Appeal  from  Hill.    Tried  below  before  Hon.  Wm.  Poindexter. 

Singleton  £  Bisland,  Temvleton  &  Harding,  and  Spell  £  Phillips, 
for  appellant. 

L.  4.  Carlton,  A.  P.  McKinnon,  and  Wear,  Morrow  £  SmithdeaJ,  for 
appellees. 

BOOKHOUT,  Associate  Justice. — J.  H.  Carter  and  wife,  C.  A. 
Carter,  instituted  this  suit  in  the  District  Couri;  of  Hill  County  to  re- 
cover damages  for  the  negligent  killing  of  their  son,  Herbert;  Carter. 
The  city  of  Hillsboro,  W.  W.  Sturgis  and  his  wife,  Ellen  H.  Sturgis, 
and  this  appellant  were  made  parties  defendant  in  the  cause.  Plain" 
tiffs  alleged  in  substance  that  on  or  about  November  7,  1898,  Ellen  A. 
Sturgis  owned  the  west  half  of  lot  No.  4,  in  block  No.  4,  and  appellant 
owned  the  east  half  of  said  lot  situated  in  the  city  of  Hillsboro,  and 
that  there  were  standing  upon  said  lot  two  brick  buildings,  each  of 
said  buildings  being  two  stories  in  height,  one  of  which  belonged  to 
Mr.  Sturgis  and  one  to  appellant.  That  on  said  date  a  fire  occurred 
in  said  building,  which  destroyed  the  frame  work,  but  certain  parts  of 
the  wall  were  left  standing.  That  the  buildings  were  adjacent  to  and 
abutting  upon  the  sidewalk  of  Elm  street,  one  of  the  public  streets  of 
Hillsboro.  That  in  front  of  and  attached  to  said  buildings  were  awn- 
ings extending  over  the  sidewalks,  and  that  the  same  was  one  continuous 
piece  of  awning  across  the  entire  front  of  the  two  buildings.  That  the 
fire  burned  out  and  gutted  the  buildings,  heated  and  cracked  the  walls, 
which  left  then  in  an  unsafe  and  unstable  condition,  likely  to  fall  or  be 
blown  down  by  such  winds  as  frequently  occur;  that  their  stability  was 
utterly  destroyed;  that  they  did  not  stand  upright  but  leaned  over  the 
sidewalk  in  such  a  manner  as  to  make  it  apparent  to  any  person  of  or- 
dinary observance  and  intelligence  that  they  could  not  stand,  but  would 
be  compelled  to  fall  to  the  ground  in  obedience  to  natural  laws,  or  be 
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blown  down  by  ordinary  winds.  That  the  owneiB  of  said  buildings  had 
notice  of  the  condition  of  said  walls,  but  with  the  reckless  disregard  of 
the  safety  of  persons  traveling  along  said  street,  willfully  neglected  to 
tear  down  or  remove  said  walls  or  said  awning  or  to  place  barriers  to 
prevent  persons  from  coming  near  said  walls,  or  to  place  danger  signals. 
That  the  front  walls  of  said  buildings  were  not  separate  and  distinct 
walls,  but  was  one  and  the  same  wall  extending  entirely  across,  and 
constituted  the  front  of  both  the  buildings,  so  that  the  front  wall  of 
one  of  the  said  buildings  could  not  fall  without  pulling  down  the  other. 
That  the  awning  was  so  constructed  that  the  wall  could  not  fall  without 
tearing  down  the  awning.  That  on  the  20th  of  November,  1898,  the 
front  walls  of  said  building  fell,  carrying  with  them  the  awning,  and 
that  Herbert  Carter,  their  son,  was  caught  under  said  awning  and  said 
falling  wall  and  was  killed.  That  at  the  time  said  walls  fell,  Herbert 
Carter,  with  some  other  children,  was  traveling  along  the  sidewalk  in 
front  of  said  building. 

Plaintiffs  charge  the  city  of  Hillsboro  with  negligently  failing  to 
have  said  walls  pulled  down  and  negligently  failing  to  provide  sufficient 
barriers  of  awnings  and  safeguards  to  prevent  persons  from  going  near 
to  and  under  said  dangerous  walls. 

Defendants  W.  W.  and  Ellen  Sturgis  alleged  their  residence  to  be  in 
Grayson  County  at  the  time  and  ever  since  the  injury  resulting  in  the 
death  of  plaintiffs^  son,  and  interposed  their  plea  of  privilege  to  be  sued 
in  the  county  of  their  residence. 

Defendant  Freeman  answered  by  general  and  special  exceptions,  gen- 
eral denial,  and  further  pleads  that  if  plaintiff's  son  was  killed  by  the 
falling  of  a  wall  the  same  was  a  wall  over  which  he  had  no  control,  and 
concerning  which  he  owed  no  duty  to  the  public  or  the  plaintiff.  That 
his  wall  after  said  fire  and  before  said  fall  was  a  good,  safe,  and  sub- 
stantial wall,  and  not  liable  to  fall  or  be  blown  down  by  winds  usual  at 
that  season  of  the  year  in  this  section  of  the  country.  That  the  wall  was 
blown  down  by  an  unprecedented  windstorm;  that  plaintiff's  son  knew 
of  the  danger  of  going  in  and  about  said  building  and  contributed  by 
his  own  negligence  to  his  own  death. 

On  the  18th  of  March,  1901,  the  case  went  to  jury  trial,  which 
resulted  in  a  judgment  in  favor  of  W.  W.  Sturgis  and  wife  on  their 
plea  of  privilege,  and  in  favor  of  plaintiff  against  this  appellant  for  the 
sum  of  $1600,  and  in  due  time  appellant  presented  his  amended  mo- 
tion for  a  new  trial,  which  motion  on  April  20,  1901,  was  by  the  court 
overruled,  to  which  action  of  the  court  appellant  excepted  and  gave  no- 
tice of  appeal  to  this  court  and  perfected  his  appeal. 

Opinion. — ^The  court  instructed  the  jury  that  *T!f  you  believe  from 
the  evidence  that  after  the  brick  building  standing  upon  the  lot  owned 
by  defendant  Freeman  was  burned,  as  alleged  in  plaintiffs'  petition,  the 
front  wall  thereof,  by  reason  of  said  fire,  was  left  in  such  an  unsafe  and 
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unstable  condition  as  eame  was  likely  to  fall  or  to  be  blown  down  by 
such  winds  as  frequently  blow  and  are  ordinarily  incident  to  this  climate 
at  said  season  of  the  year,  and  that  defendant  knew  that  said  wall  was 
left  standing  in  said  condition,  or  that  he  could,  by  the  exercise  of  ordi- 
nary care,  have  known  said  fact,  and  that  he  negligently  permitted  the 
same  to  stand  and  failed  to  brace  or  strengthen  said  wall,  and  that  such 
failure  was  negligence  on  his  part,  and  that  while  standing  in  said  con- 
dition said  wall  was  blown  down  by  an  ordinary  wind,  about  the  time 
alleged  in  plaintiffs'  petition,  and  that  the  son  of  plaintiffs  was  thereby 
killed,  and  that  plaintiffs  hare  been  damaged  thereby,  and  that  such  neg- 
ligence of  the  defendant  was  the  direct  cause  of  such  injury  and  damage, 
then  you  will  find  for  the  plaintiffs/'  In  this  charge  the  learned  trial 
judge  properly  left  to  the  jury  the  issue  whether  Freeman  after  the  fire 
had  knowledge  that  the  wall  was  unsafe,  or  if  not,  that  he  could  in  the 
exercise  of  ordinary  care  have  acquired  such  knowledge.  On  the  issue 
as  to  whether  the  wall  was  unsafe  there  is  evidence  both  ways.  On  the 
issue  as  to  whether  Freeman  knew  that  the  wall  was  unsafe  the  evidence 
shows  that  he  had  no  actual  knowledge  that  it  was  unsafe  other  than 
such  information  as  one  with  his  experience  would  acquire  by  looking 
at  the  wall.  He  testified  that  he  believed  the  wall  was  safe.  In  this 
condition  of  the  testimony  it  became  important  to  know  whether  Free- 
man used  ordinary  care  to  discover  the  condition  of  the  wall.  The  testi- 
mony showed  that  Freeman  did  not  live  at  Hillsboro,  but  resided  at 
Ennis,  Texas,  about  seventy  miles  from  Hillsboro.  That  he  was  not 
experienced  in  regard  to  brick  buildings.  That  after  the  fire  in  Novem- 
ber, 1898,  he  went  to  Hillsboro  and  there  made  inquiry  as  to  who  was  a 
competent  person  in  that  line.  He  was  referred  to  John  Hughs,  as  such 
person.  Freeman  employed  Hughs  to  examine  the  walls  and  report  to 
him  their  condition.  He  told  Hughs  if  the  walls  were  dangerous  to  tear 
them  down  and  send  him  the  bill  and  he  would  pay  it.  Hughs  did 
examine  the  walls  and  reported  to  Freeman  that  the  walls  were  abso- 
lutely safe.  There  is  evidence  that  Hughs  was  a  reliable,  competent, 
and  skillful  mechanic.  Freeman  believed  what  Hughes  told  him  and 
acted  upon  it.  In  this  state  of  the  evidence  the  defendant  requested  the 
following  charge :  "Gentlemen  of  the  Jury :  At  the  request  of  P.  Free- 
man, defendant,  you  are  further  instructed  in  connection  with  the  main 
charge,  that  if  you  believe  from  the  evidence  that  P.  Freeman,  within  a 
reasonable  time  after  the  fire,  employed  one  John  Hughs  to  inspect  and 
examine  his  said  wall  for  the  purpose  of  ascertaining  whether  or  not  the 
same  was  safe  and  not  liable  to  fall,  and  that  said  Hughs  was  a  compe- 
tent and  reputable  workman  and  contractor,  and  that  asid  Freeman 
exercised  ordinary  care  for  said  purpose,  and  further  believe  that  said 
Hughs  did  examine  said  wall  and  report  to  Freeman  that  the  same  was 
sound  and  not  dangerous  and  that  said  wall  would  stand ;  and  you  be- 
lieve that  said  Freeman,  in  the  exercise  of  ordinary  care,  and  acting  in 
good  faith,  believed  said  report  and  acted  on  same,  then  you  will  find  a 
verdict  for  the  defendant,  Freeman.''    The  court  refused  this  charge. 
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Freeman  was  not  liable  unless  he  omitted  a  duty  he  owed  to  the  public. 
If  he  did  not  know  the  wall  was  unsafe,  and  could  not  hj  the  use  of  ordi- 
nary care  have  known  it,  he  would  not  be  chargeable  for  a  neglect  of 
duty.  Schell  v.  Bank,  14  Minn.,  34 ;  Schwarz  v.  Gilmore,  45  lU.,  455. 
Whether  he  used  ordinary  care  in  reference  to  the  wall  was  a  material 
issue  in  the  case.  The  charge  of  the  court  was  general.  The  appellant 
was  entitled  to  a  charge  applying  the  law  to  the  facts.  The  appellant 
sought  to  have  this  done  by  his  special  charge.  If  appellant  was  in- 
experienced in  brick  structures  and  walls  of  this  character  and  did 
not  know  that  the  wall  was  unsafe,  and  he,  in  good  faith,  for  the 
purpose  of  ascertaining  the  condition  of  the  wall  with  a  view  of  remov- 
ing it  if  he  found  it  unsafe,  employed  a  competent  and  skillful  mechanic 
to  examine  the  wall  and  ascertain  if  it  was  safe,  and  such  person  did 
examine  it  and  report  it  safe,  and  if,  in  so  doing,  appellant  acted  as  a 
reasonably  prudent  person  under  the  circumstances  would  have  acted, 
then  appellant  would  not  be  liable.  We  conclude  that  appellant's  eighth 
assignment  of  error,  which  complains  of  the  action  of  the  court  in  re- 
fusing the  special  charge  above  quoted,  is  well  taken. 
'  2.  Complaint  is  made  by  appellant  of  the  tenth  paragraph  of  the 
court^s  charge,  which  relates  to  the  measure  of  damages.  This  charge  is: 
"If  you  find  for  the  plaintiffs,  you  will  find  for  them  such  sum  of  money 
as  you  may  believe  from  the  evidence  to  be  the  pecuniary  value  to  tie 
plaintiffs  of  the  services  of  their  deceased  son,  Herbert  Carter,  from  the 
time  of  his  death  until  he  shall  have  arrived  at  the  age  of  twenty-one 
years,  after  deducting  therefrom  the  costs  and  expense  of  his  main- 
tenance for  the  same  period  of  time.  In  examining  the  value  of  his 
service  you  may  look  to  the  habits  and  energy  of  the  deceased,  Herbert 
Carter,  his  age,  his  intelligence  and  disposition,  and  in  estimating  the 
cost  of  his  maintenance  you  may  take  into  consideration  the  probable 
cost  of  his  board,  clothing,  and  all  such  other  expenses  as  his  parents 
would  probably  have  incurred  on  his  account  during  the  period  of  his 
minority.  And  if  you  find  for  plaintiffs  you  may  find  such  other  sum 
as  the  evidence  may  show  would  be  equal  to  the  pecuniary  benefits  the 
plaintiffs  had  a  reasonable  expectation  of  receiving  from  the  said  Her- 
bert Carter,  if  any  they  had,  after  he  reached  the  age  of  twenty-one 
years,  had  he  not  died.  Plaintiffs  are  not  entitled  to  recover,  and  you 
can  not  find  anything  for  them  on  account  of  mental  suffering,  grief,  or 
bereavement  incident  to  the  death  of  said  Herbert  Carter.*'  It  is  con- 
tended that  this  charge  allows  the  jury  to  find  the  gross  amount  of  all 
sums  of  money  which  the  plaintiff  would  likely  receive  from  Herbert 
Carter  after  arriving  at  the  age  of  twenty-one  years,  had  he  lived.  The 
contention  is  not  sound.  The  charge  authorizes  the  jury  to  find  "such 
sum  as  the  evidence  may  show  would  be  equal  to  the  pecimiary  benefits 
the  plaintiffs  had  a  reasonable  expectation  of  receiving  from  said  Her- 
bert Carter,  if  any  they  had,  after  he  had  reached  the  age  of  twenty-one 
years,  had  he  not  died.''  This  language  in  a  charge  on  the  measure  of 
damages  in  personal  injury  cases  has  been  approved  by  the  Supreme 
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Court.    Railway  v.  Morrison,  93  Texas,  529;  Bailway  v.  Lee,  70  Texas, 
503;  Galveston  v.  Barbour,  62  Texas,  174. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  is  re-  \ 

manded.  j 

Reversed  and  remanded.  i 


Cotton  States  Building  Company  v.  J.  B.  Peightal  and  Wife. 

Decided  March  15,  1902. 

1.—Ufax7— Penalty— Payment  of  Principal  Debt. 

A  charge  is  error  which  allows  a  party  to  recover  the  penalty  for  all  usuri- 
ous interest  paid,  although  the  principal  debt  is  unpaid,  since  the  principal  sum 
due  must  be  paid  before  the  debtor  can  recover  the  penalty  denounced  by  the 
statute. 
S.— Same— Loan  Association  Contract— Burden  of  Proof. 

Where  the  contract  sued  on  was  valid  on  its  face  and  made  defendant  a 
stockholder  in  and  a  borrower  from  the  plaintiff  building  and  loan  association, 
and  defendant  alleged  that  the  contract  was  but  a  scheme  to  cover  usury  and 
the  transaction  purely  a  loan,  the  burden  of  proof  upon  this  issue  was  on  him. 

Appeal  from  Lamar.  Tried  below  before  Hon.  V.  W.  Hale,  Special 
Judge. 

Moore,  Park  &  Birmingham,  for  appellant. 
Lightfoot,  Long  &  Wortham,  for  appellees. 

BOOKHOUT,  Associate  Justice.— Appellant^  Cotton  States  Build- 
ing Company,  brought  this  suit  in  the  District  Court  of  Lamar  County, 
Texas,  against  J.  B.  and  Nettie  Peightal,  for  an  amount  alleged  to  be 
due  it  for  the  construction  of  certain  improvements  on  a  lot  in  Ennis, 
Texas,  owned  by  them,  and  praying  for  a  foreclosure  of  a  contract  and 
mechanics  lien  on  said  lot  and  improvements. 

Appellant  alleged  that  it  was  a  mutual  building  and  loan  association, 
incorporated  under  the  laws  of  Texas,  and  that  by  the  by-laws  made  for 
the  government  of  its  affairs  it  was  provided  that  any  person  might  be- 
come a  shareholder  in  the  same  by  complying  with  the  by-laws  govern- 
ing the  issuance  of  shares,  and  all  of  the  holders  of  shares  in  said  com- 
pany should  be  entitled  to  a  loan  of  $50  on  each  share  held  by  him,  such 
loan  to  be  secured  by  a  first  lien  of  real  estate.  That  it  was  further 
provided  that  if  any  shareholder  should  fail  to  pay  the  interest  on  his 
loan,  his  regular  monthly  installments  for  three  months,  or  in  any  way 
fail  to  comply  with  his  contract,  the  company  might  compel  the  pay- 
ment of  principal,  interest,  and  dues  by  proceeding  to  foreclose  the  lien 
or  other  securities  which  should  at  once  become  due  and  payable. 

Appellant  alleged  further  that  Nettie  Peightal,  being  the  owner  of 
ten  shares  of  August  5,  1892,  series,  and  being  desirous  of  erecting  cer- 
tain improvements  on  a  lot  owned  by  her  in  Ennis,  Texas,  made  and 
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entered  into  a  contract  with  appellant  to  construct  the  same,  by  the 
terms  of  which  appellant  agreed  to  cause  said  improvements  to  be  made> 
and  appellees  promised  to  pay  therefor  the  sum  of  $500  upon  the  ma- 
turity of  said  shares  in  said  company,  and  further  agreed  to  pay  the 
sum  of  $3.50  per  month  on  their  tea  shares  in  said  company,  and 
$4.16  2-3  per  month  as  interest  on  said  $500  on  the  5th  day  of  each 
month. 

Appellant  alleged  that  it  had  constructed  the  house  and  improve- 
ments according  to  contract  and  that  appellees  had  failed  and  refused 
for  more  than  three  months  to  pay  the  monthly  interest  and  dues. 

Appellees,  defendants  in  the  court  below,  filed  a  general  denial,  and 
by  special  answer  plead  under  oath  usury,  setting  up  that  the  contract 
sued  on  was  gotten  up  as  a  scheme  and  a  device  to  cover  up  usury  and 
to  exact  a  higher  rate  of  interest  than  allowed  by  law,  and  did  have 
such  effect.  That  as  an  inducement  to  defendants  to  enter  into  the 
contract,  plaintiff  held  out  to  them  through  its  agents  and  printed  cir- 
culars that  by  taking  ten  shares  of  stock  they  could  borrow  $500  with 
which  to  buy  a  home;  that  the  stock  was  necessary  to  obtain  the  loan, 
but  that  every  monthly  payment  on  the  stock  would  reduce  the  prin- 
cipal of  the  debt  each  month;  that  no  loan  could  or  would  extend  be- 
yond six  years,  and  that  then  the  debt  would  be  paid.  Induced  by  such 
promises  and  agreements,  they  entered  into  the  contract  to  pay  $500, 
secured  it  by  a  lien  on  their  homestead,  and  as  a  part  of  the  same  trans- 
action subscribed  for  ten  shares  of  stock,  which  stock  remained  in  their 
possession  only  long  enough  to  be  retransferred  and  returned  to  plain- 
tiff, where  it  had  been  since.  Defendants  did  not  want  any  investment 
in  stock,  but  took  same  to  obtain  the  loan  and  because  the  loan  could 
not  be  gotten  otherwise,  and  that  the  contract  was  a  loan  contract  purely 
and  so  known  and  understood  by  plaintiff,  that  the  contract  was  entered 
into  September  26,  1892,  while  defendants  were  compelled  to  pay  on 
August  5,  1892,  $21  and  $11,  and  on  September  5,  1892,  $7.70,  and  a 
like  sum  regularly  on  the  5th  day  of  each  succeeding  month ;  that  these 
payments  were  entered  by  plaintiff  in  a  book  furnished  by  it  and  it  ap- 
plied $4.20  on  the  interest  and  $3.50  on  the  stock.  That  plaintiff  failed 
and  refused  to  apply  payments  on  stock  to  reduction  of  principal  dd)t 
as  had  been  agreed,  but  demanded  same  amount  of  interest  on  last 
month  as  on  first,  and  during  said  seven  years  plaintiff  demanded  and 
collected  more  than  10  per  cent  per  annum  interest  on  its  loan,  having 
collected  the  total  sum  of  $650.10. 

Appellant  filed  supplemental  petition,  denying  the  charge  that  the 
•contract  was  usurious  or  was  a  scheme  to  cover  up  usury,  and  pleading 
limitation  as  to  recovery  of  a  penalty  for  recovering  usurious  interest, 
to  which  pleading,,  appellees  replied  by  supplemental  answer. 

A  trial  was  had  before  a  jury  and  resulted  in  a  verdict  for  appellees 
for  $100,  whereupon  the  court  entered  a  judgment  in  favor  of  appellees 
against  appellant  for  $100  and  canceling  the  mechanic's  lien,  and  for  all 
costs  of  suit.    Appellant  moved  for  a  new  trial,  which  was  overruled; 
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gave  notice  of  appeal,  filed  an  appeal  bond,  assigned  errors,  and  now 
brings  the  case  to  this  court  for  revision  of  errors. 

1.  Appellant^s  third  assignment  of  error  complains  of  the  following 
charge:  "If  you  believe  from  the  evidence  adduced  that  the  contract 
sued  on  was  obtained  by  a  false  or  fraudulent  scheme  or  device  for  the 
purpose  of  evading  the  usury  law  on  the  part  of  the  plaintiff,  its  officers 
or  agents,  which  induced  defendants  to  enter  into  the  contract,  and 
that  more  than  10  per  cent  per  annum  was  charged  as  interest  for  the 
use  of  loaned  money,  it  would  usurious,  and  the  defendants  would  be 
entitled  to  recover  from  plaintiff  double  the  amount  of  the  whole  sum 
of  money  paid  on  interest ;  and  in  that  event  you  will  ascertain  from  the 
evidence  what  amount  of  money  (if  any)  has  been  paid  as  interest  by 
defendants  to  plaintiff  and  double  the  amount  so  ascertained,  to  which 
you  will  add  all  the  payments  made  on  said  debt  (if  any)  by  defendants 
to  plaintiff  on  the  original  debt,  other  than  interest  paid,  and  add  these 
several  items  together,  and  give  the  defendants  credit  for  the  combined 
amount,  if  it  is  less  than  the  amount  due  to  plaintiff,  return  a  verdict 
in  favor  of  plaintiff  for  the  amount  of  difference;  but  if  the  amount 
you  find  the  defendant  is  entitled  to  credit  for,  as  above  stated,  exceeds 
the  amount  due  to  the  plaintiff  on  the  contract  sued  on,  you  will  re- 
turn a  verdict  for  the  defendants  for  the  difference."  This  charge  is 
error.  It  allows  the  defendants  to  recover  the  penalty  for  all  usurious 
interest  paid,  although  the  principal  debt  due  by  them  to  plaintiff  was 
unpaid.  Where  usurious  interest  is  paid  by  a  debtor  it  will  be  applied, 
first,  to  the  extinguishment  of  the  principal  sum  due,  and  this  sum  must 
be  paid  before  the  debtor  can  recover  the  penalty  denounced  by  statute. 
Loan  Assn.  v.  Biering,  86  Texas,  476.  Defendants  were  entitled  to 
recover  the  penalty  stipulated  by  statute  on  all  usurious  interest  paid 
in  excess  of  the  principal  debt  owed  by  them  to  the  loan  company. 

2.  Complaint  is  made  of  the  first  clause  of  the  charge,  in  that  it 
does  not  conform  to  the  issues  raised  by  the  pleadings  and  proof.  Upon 
the  face  of  the  contract  sued  upon,  the  defendants  occupied  the  dual 
relation  to  the  company  of  shareholder  and  of  borrower.  These  rela- 
tions are  not  inconsistent,  and  if  the  contract  is  what  it  purported  to  be 
on  its  face,  the  obligations  should  be  enforced.  Defendants,  however, 
alleged  that  the  contract  was  but  a  scheme  or  device  to.  cover  up  usury, 
and  that  in  truth  the  contract  was  purely  a  loan  to  her  by  the  company, 
and  was  so  understood  by  it.  The  charge  should  have^presented  the 
issues  made  by  the  pleadings  upon  which  evidence  had  been  introduced. 
The  issue  as  to  whether  the  contract  was  a  scheme  or  device  to  cover 
up  a  usurious  transaction  should  have  been  clearly  presented  to  the 
jury.  Upon  this  issue  the  burden  of  proof  was  upon  the  defendants, 
and  the  jury  should  have  been  so  instructed. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Vol.  28  civil— 37. 
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Denison  &  Pacipio  Suburban  Railway  Company  v. 
J.  H.  Poster. 

Decided  March  15.  1902. 

1.— Railway  Company— Street  Crossing— Approaches. 

A  railway  company  is  required,  where  its  track  intersects  a  street,  only  to 
keep  in  repair  the  crossing  proper,  but  not  the  approaches  to  the  crossing. 

9.— Same— Degree  of  Care. 

A  charge  that  if  the  jury  found  that  a  bridge  over  the  culvert  in  the  stieet, 
through  which  bridge  plaintiffs  horse  fell,  was  an  approach  to  and  a  neoesstiy 
part  of  the  crossing,  then  that  the  duty  devolved  on  the  railway  company  to 
keep  it  in  a  reasonably  safe  repair,  did  not  impose  the  duty  of  keeping  the  ap- 
proaches to  the  crossing  in  repair,  nor  a  higher  degree  of  care  than  ordinary 
care. 

8.-^ame— Act  of  Stranger— Charge. 

It  was  not  error  for  the  court  to  refuse  a  charge  that  the  defendant  wu 
not  liable  if  it  used  ordinary  care  to  keep  the  bridge  in  a  reasonably  safe  ccm- 
dition,  notwithstanding  that  the  bridge  was  out  of  re^ir  and  plaintiff  thovby 
injured,  where  it  had  already  charged  that  before  the  jury  could  find  for  pUin- 
tiff  they  must  find  that  the  bridge  was  not  reasonably  safe,  and  that  if  a  plank 
was  removed  by  a  stranger  and  this  caused  the  accident,  plaintiff  ooula  not 
recover. 

4. — Same— Negligence— Bnrden— Prima  Fade  Case. 

Where  plaintiff's  evidence  made  out  a  prima  facie  case  without  sfaown^ 
that  the  plank  had  been  removed  by  a  stranger  from  the  bridge  throu^  whid 
his  horse  fell,  the  burden  of  proving  that  the  plank  had  been  removed  by  a  third 
person  was  on  the  defendant. 

5.— Same— Evidence— Condition  of  Bridge. 

It  was  error  to  exclude  testimony  to  the  effect  that  the  bridge  appeared  to 
a  witness  to  be  constructed  of  good  material  and  that  the  last  time  witness  vns 
over  the  bridge  she  saw  nothing  which  would  render  it  unsafe,  but  the  error  vu 
harmless  where  other  testimony  of  the  witness,  already  given,  was  substantially 
to  the  same  effect. 

6.— Same— Res  Gestae. 

Where,  fifteen  minutes  after  plaintiff's  horse  had  fallen  through  a  bridge 
at  the  intersection  of  a  street  and  a  railroad,  a  train  came  along  and  on  striking 
something  there,  stopped,  and  one  of  the  trainmen  said,  ^ill,  here  ia  a  piece  of 
timber  somebody  has  put  on  the  track,"  such  declaration  was  not  res  gestae  of 
the  accident  to  plaintiff. 

7.— Witness— Impeaching. 

A  witness  can  not  be  impeached  by  allegations  in  the  petition  In  a  suit  by 
him,  where  it  is  not  shown  that  he  signed  the  petition,  or  authorized  or  hid 
knowledge  of  the  allegation. 

8.— Same. 

A  witness  can  not  be  impeached  by  evidence  contradicting  statements  of  his, 
drawn  out  on  cross-examination,  that  are  not  material  to  any  issue  in  the  ease. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Bice  Miixey. 

T,  J.  Freeman  and  Head  &  Dillard,  for  appellant. 

H.  H.  Cummins,  F.  J.  Mathis  and  Wolfe,  Hare  dk  Semple,  tor  ap- 
pellee. 
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BOOKHOUT,  Associate  Justice. — On  January  14,  1901,  appellee 
was  driving  along  one  of  the  public  streets  of  the  city  of  Denison  when 
his  horse  stepped  in  a  hole  in  a  bridge  across  a  culvert  at  the  intersec- 
tion of  said  street  with  appellant's  track,  and  threw  him  out  of  his 
buggy,  and  on  January  22,  1901,  he  instituted  suit  to  recover  of  appel- 
lant damages  for  the  injuries  alleged  to  have  been  thus  caused.  A  trial 
before  a  jury  on  October  12,  1901,  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $6000,  to  reverse  which  this  appeal  is  prose- 
cuted, appellant  having  given  notice  of  appeal,  filed  appeal  bond,  and 
assigned  errors,  in  compliance  with  out  statutes  and  rules  of  court. 

1.  Appellant  complains  of  the  following  charge:  "If  you  believe 
from  the  evidence  that  the  bridge  in  question  over  the  culvert  on  Day 
street,  in  the  city  of  Denison,  was  an  approach  to  and  a  necessary  part 
of  the  crossing  of  defendant's  road  over  said  Day  street,  and  if  you 
further  believe  from  the  evidence  that  the  defendant  permitted  said 
bridge  to  become  and  remain  out  of  repair  to  such  an  extent  that  it  was 
not  reasonably  safe  for  use  by  the  public  to  travel  over  •  ♦  ♦  ♦  an(j 
that  plaintiff's  injuries,  if  any  he  received,  were  proximately  caused  by 
said  bridge  being  out  of  repair,  and  if  you  find  from  the  evidence  that 
the  same  was  out  of  repair  and  not  in  a  reasonably  safe  condition  for 
use  by  the  public,  ♦  ♦  ♦  then  you  will  find  for  the  plaintiff."  It 
is  contended  that  defendant  was  only  required  to  keep  in  repair  the 
crossing  proper,  and  was  not  required  to  keep  in  repair  the  approaches 
to  the  crossing  after  they  had  once  been  put  in  proper  condition.  This 
contention  is  sound.  It  does  not,  however,  arise  under  this  assign- 
ment. The  charge  does  not  impose  upon  the  defendant  the  duty  of 
keeping  the  approaches  to  the  crossing  in  repair.  The  charge  requires 
the  jury  to  find  that  the  bridge  over  the  culvert  in  Day  street  was  an 
approach  to  and  a  necessary  part  of  the  crossing,  and  if  they  so  find 
then  they  are  told,  in  effect,  that  the  duty  devolved  upon  defendant  to 
keep  it  in  reasonably  safe  repair.  The  jury  must,  under  this  charge, 
before  finding  for  plaintiff,  believe  that  the  bridge  over  the  culvert  was 
a  necessary  part  of  the  crossing.  Nor  does  the  charge  impose  upon  the 
defendant  the  duty  of  exercising  a  higher  degree  of  care  in  keeping  the 
bridge  in  repair  than  ordinary  care.  In  this  connection  the  defendant 
requested  the  following  charge :  "If  you  believe  from  the  evidence  that 
the  defendant  used  ordinary  care  and  prudence  to  keep  the  bridge  in  a 
reasonably  safe  condition  (and  by  this  is  meant  such  degree  of  care  and 
prudence  as  a  man  of  ordinary  care  would  use  under  the  same  circum- 
stances), and,  notwithstanding  the  exercise  of  such  care,  said  bridge 
was  out  of  repair  on  the*  night  of  January  14th,  and  plaintiff  thereby 
received  his  hurts,  you  will  return  a  verdict  for  the  defendant."  We 
are  of  the  opinion  that  there  was  no  error  in  refusing  this  charge.  The 
jury  were  instructed  by  the  main  charge,  in  effect,  that  before  they 
could  find  for  the  plaintiff  they  must  find  that  the  bridge  was  not  reason- 
ably safe  for  use  by  the  public.    They  were  further  told  that  if  the 
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plank  was  removed  from  the  bridge  by  a  stranger  and  this  caused  the 
injuries  to  plaintiff,  he  could  not  recover.  The  defendant  was  required 
by  statute  to  keep  the  crossing  in  repair.  While  this  statute  does  not 
make  the  railroad  an  insurer  in  this  respect,  it  was  its  duty  to  keep  the 
crossing  in  reasonably  safe  repair.  As  the  main  charge  covered  thi& 
phase  of  the  case  the  refusal  of  the  requested  charge  is  not  reversible 
error. 

2.  Complaint  is  made  of  the  following  clause  of  the  charge :  **The 
burden  of  proof  is  on  the  defendant,  however,  to  show  that  plaintiff  was 
guilty  of  a  lack  of  such  care  as  an  ordinarily  prudent  person  would  have 
exercised  under  the  same  or  similar  circumstances  in  the  maimer  in 
which  he  approached  and  drove  on  said  bridge,  which  caused  or  con- 
tributed to  cause  the  injuries,  if  any  were  received,  or  to  show  by  a 
preponderance  of  the  evidence  that  a  plank  was  removed  from  said 
bridge  by  some  third  person,  which  caused  the  injuries,  if  any,  received 
by  the  plaintiff."  It  is  contended  that  the  burden  of  proof  was  not  on 
the  defendant  to  show  by  a  preponderance  of  the  evidence  that  a  plank 
was  removed  from  the  bridge  by  some  third  person  and  that  this  caused 
the  plaintiff's  injuries,  but  was  on  the  plaintiff  to  show  by  a  preponder- 
ance of  the  evidence  that  his  injuries  were  caused  by  the  negligence  of 
the  defendant  and  were  not  caused  by  anyone  else.  The  plaintiff  in- 
troduced proof  tending  to  show  that  the  bridge  was  not  in  safe  repair. 
The  testimony  for  plaintiff  fairly  made  out  a  prima  facie  case  in  his 
behalf,  and  did  not  show  that  a  plank  had  been  removed  from  the  bridge 
by  a  third  party.  The  court  charged  the  jury:  "If  you  further  be- 
lieve from  the  evidence  that  the  defendant  permitted  said  bridge  to 
become  and  remain  out  of  repair  to  such  an  extent  that  it  was  not 
reasonably  safe  for  use  by  the  public  to  travel  over,"  etc.,  and  that  plain- 
tiff's injuries  were  caused  thereby,  then  they  should  find  for  plaintiff. 
The  court  in  the  same  connection,  instructed  the  jury  as  follows :  "Or 
if  you  believe  from  the  evidence  that  a  plank  was  removed  from  said 
bridge  by  a  stranger,  thereby  making  a  hole  in  said  bridge,  and  that 
such  removal  of  said  plank  caused  plaintiff's  horse  to  fall  and  thereby 
proximately  caused  the  injuries,  if  any,  received  by  plaintiff,  you  will 
find  for  the  defendant."  The  defendant  plead  contributory  negligence 
on  the  part  of  plaintiff,  and  also,  in  substance,  that  if  the  bridge  was 
out  of  repair  it  was  through  no  fault  of  defendant,  but  was  the  act  of 
a  stranger,  done  without  its  knowledge  or  consent  and  but  a  short  time 
before  the  accident.  The  plaintiff,  having  introduced  sufficient  evi- 
dence to  make  out  his  case  without  showing  that  a  plank  had  been  re- 
moved from  the  bridge  by  a  stranger,  if  the  defendant  wished  to  defeat 
the  case  so  made  by  introducing  evidence  to  show  that  the  defect  in  tiie 
bridge  was  caused  by  a  plank  having  been  removed  therefrom  by  a  third 
person,  not  connected  with  the  defendant,  the  burden  of  showing  sudi 
fact  was  on  the  railroad,  and  the  court  did  not  err  in  so  instructing  the 
jury.     Odom  v.  Woodward,  74  Texas,  41;  Patterson  v.  Bailway,  40  S. 
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W.  Bep.,  445;  Railway  v.  Manufacturing  Co.,  79  Texas,  26;  Cantwell 
V.  Knoxville  C.  G.  &  L.  B.  Co.  (Tenn.),  18  S.  W.  Bep.,  271;  Byan  v. 
Bailway,  65  Texas,  13. 

3.  Complaint  is  made  of  the  action  of  the  court  in  excluding  certain 
testimony  of  the  witness  Mrs.  J.  E.  Nading.  This  witness,  in  answer 
to  a  certain  interrogatory  as  to  whether  or  not  the  bridge  over  the  cid- 
vert  was  constructed  of  good  material,  answered,  "It  appeared  to  be 
constructed  of  good  material."  The  objection  made  was  that  the  an- 
swer did  not  state  a  fact  but  merely  the  opinion  and  conclusion  of  the 
witness.  Also  her  answer  to  the  following  interrogatory:  "State 
whether  or  not,  at  the  time  you  were  last  over  the  bridge,  the  culvert, 
bridge,  or  approach  was  in  any  way  defective  or  out  of  repair  or  dan- 
gerous for  people  or  horses  to  travel  over,^^  to  which  she  answered,  "I 
saw  nothing  which  would  render  the  bridge  unsafe  or  cause  any  acci- 
dent at  all.''  This  answer  was  objected  to  because  it  was  an  expression 
of  opinion,  and  her  testimony  did  not  show  that  she  was  qualified  to  ex- 
press an  opinion.  We  are  of  the  opinion  that  the  answers  of  the  wit- 
ness to  both  interrogatories  was  competent  evidence  and  should  have 
been  admitted.  The  witness  had  testified  that  '^t  [meaning  the  bridge] 
appeared  to  be  constructed  of  good  material,''  and  "It  was  constructed 
of  plank — ^pine  I  think  it  was.  I  was  simply  walking  along  looking 
down,  and  don't  know  exactly  why  I  noticed  it.  I  think  one  end  of  the 
plank  was  loose.  The  nail  seemed  to  be  a  little  loose.  With  this  ex- 
ception nothing  was  out  of  repair.  There  were  no  holes  or  any  broken 
plank."  She  further  testified  on  cross-examination,  "I  don't  remember 
having  ever  passed  there  and  seen  it  out  of  repair.  I  saw  nothing  out 
of  repair."  We  think  the  evidence  excluded  was  fairly  embraced  in 
other  testimony  of  the  witness  contained  in  the  record,  and  hence  the 
action  of  the  court  in  sustaining  the  objection  to  the  above  interroga- 
tories and  excluding  the  answers  was  harmless. 

Complaint  is  made  of  the  exclusion  by  the  court  of  the  answer  of 
defendant's  witness,  Mrs.  C.  A.  Pearson,  that  'It  [the  bridge]  looked 
safe  to  me.  I  could  not  see  anything  wrong  with  it.  The  material  of 
which  it  was  constructed  was  good."  The  objection  to  this  testimony 
was  that  it  was  an  opinion,  and  the  witness  had  not  qualified  herself  to 
give  the  answer.  The  answer  was  admissible  and  the  objection  should 
have  been  overruled.  The  witness  did  testify,  as  shown  by  the  record, 
that  she  had  frequently  passed  over  and  noticed  the  crossing.  She  says : 
"I  did  not  see  any  defects  in  the  crossing  or  bridge  before  the  accident." 
We  think  the  action  of  the  court  in  excluding  the  evidence,  in  view  of 
this  testimony,  was  harmless. 

There  was  positive  evidence  introduced  by  defendant,  to  wit:  The 
testimony  of  its  section  foreman  and  section  men,  that  the  material  of 
the  bridge  was  sound  and  the  bridge  in  good  condition;  the  plaintiff's 
evidence  was  to  the  effect  that  the  material  was  old  and  rotten  and  the 
bridge  not  in  safe  repair.  Considering  the  negative  character  of  the 
testimony  excluded  and  its  inherent  weakness,  we  are  of  the  opinion 
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that  the  result  must  have  been  the  same  had  this  testimony  been  ad- 
mitted.    Its  exclusion,  therefore,  if  error,  was  harmless. 

It  is  contended  that  the  court  erred  in  excluding  the  testimony  of 
Ollie  Pearson,  that  she  heard  one  of  the  trainmen  say,  ^*Bill,  here  is  a 
piece  of  timber  somebody  has  put  on  the  track/^  She  had  previously 
testified  that  after  the  accident  the  train  on  defendant's  road  struck 
something  and  stopped,  and  several  men  got  off  the  train  and  one  of 
them  removed  a  piece  of  timber.  It  was  then  the  statement  was  made. 
The  objection  was  that  the  testimoiy  was  immaterial,  hearsay,  and  irrel- 
evant. Appellant  contends  that  it  was  admissible  as  a  part  of  the  res 
gestae.  There  was  no  error  in  excluding  the  testimony.  It  was  not 
res  gestae.  Plaintiff  had  been  injured  some  fifteen  minutes  before  the 
train  arrived  and  the  exclamation  was  made.  The  statement  did  not  re- 
sult from  the  accident  which  caused  plaintiff's  injury.  These  remarks 
dispose  of  the  tenth  assignment  adversely  to  appellant 

Charles  Graham,  a  witness  for  the  plaintiff,  stated  on  his  cross-exam- 
ination that  he  had  a  suit  against  the  defendant  railway  company  on 
account  of  injuries  received  by  him  at  the  same  time  plaintiff  was  in- 
jured. He  was  asked  if  he  did  not  allege,  in  that  suit,  that  he  had^  re- 
ceived certain  injuries  to  his  head,  and  answered  he  did  not.  Defend- 
ant then  offered  to  read,  from  the  witness'  petition  in  his  cause,  the 
allegations  that  he  was  injured  at  the  same  time  and  place  and  received 
injuries  in  his  head.  This  evidence  was  objected  to  as  irrelevant  and 
immaterial  and  not  a  declaration  of  the  witness,  nor  a  declaration  made 
under  his  instructions,  and  is  not  signed  by  him.  The  objections  were 
sustained  and  the  evidence  excluded.  The  evidence  does  not  show  that 
the  witness  had  knowledge  of  the  allegations  contained  in  his  petition 
or  that  he  authorized  the  same.  It  is  not  shown  that  he  signed  the  peti- 
tion. The  statement  of  the  witness  which  it  was  sought  to  impeach  was 
drawn  out  on  cross-examination  and  was  not  material  to  any  issue  in  the 
case  on  trial.  The  court  did  not  error  in  excluding  the  evidence.  In- 
surance Co.  V.  Schwalst,  46  S.  W.  Rep.,  89.  It  does  not  appear  to  have 
been  material  on  any  issue  in  the  case. 

Complaint  is  made  of  the  exclusion  of  the  evidence  of  John  Rabun, 
that  "there  was  no  drain  box  put  in  the  culvert  after  this  time  [mean- 
ing the  time  the  plaintiff  was  injured]  and  that  there  was  none  there." 
It  is  contended  that  the  evidence  was  admissible  to  contradict  plaintiffs 
witness,  Harold.  The  witness  Harold  stated  on  his  cross-examination, 
in  answer  to  a  question  by  defendant's  counsel,  that  he  told  the  section 
foreman,  Rabun,  that  the  drain  box  was  broken,  and  that  Rabun  told  the 
witness  "He  would  fix  it  as  soon  as  he  could  get  some  drain  boxes;  that 
the  drain  boxes  did  not  come  for  several  days  after  Foster  got  hurt,  and 
after  they  came,  several  days  after  Foster  got  hurt,  why  then  it  was 
fixed."  The  evidence  of  Rabun,  which  was  excluded,  was  offered  to 
contradict  the  testimony  of  Harold.  The  evidence  of  Harold  as  to 
what  was  done  in  the  way  of  repairing  the  culvert  after  the  accident  is 
not  competent  evidence  to  show  the  culvert  was  out  of  repair  at  the 
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time  of  the  injury.  Railway  v.  MeGk>wan^  73  Texas,  355.  The  con- 
tention of  the  plaintiff  is  that  the  bridge  was  out  of  repair,  in  that  the 
plank  or  floor  of  the  bridge  was  loose,  insecure,  and  insufficiently  fas- 
tened to  the  joists  or  sleepers,  and  that  the  joists  or  sleepers  were  old 
and  decayed,  and  that  there  was  a  hole  in  the  bridge.  Whether  or  not 
a  drain  box  was  put  in  the  culvert  after  the  plaintiff  was  injured  is  not 
pertinent  to  any  issue  in  this  case.  The  testimony  of  Harold  not  be- 
ing relevant  to  any  issue  in  the  case,  it  was  not  error  to  exclude  evidence 
contradicting  the  same.    Railway  v.  Phillips,  91  Texas,  278. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


MissouBi^  Kansas  &  Texas  Railway  Company  of  Texas  v. 
W.  S.  Pawkett. 

Decided  March  11,  1902. 

1«— -fiailway  Company-^Negligence— Evidence. 

Evidence  held  to  warrant  a  finding  that  a  freight  conductor  was  not  negli- 
gent  in  remaining  in  his  caboose  for  the  purpose  of  adjusting  the  switch  he  was 
about  to  enter  at  the  time  he  was  struck  by  a  train  approaching  on  the  main 
track  from  behind. 

8.— Same— Master  and  Serrant— Violation  of  Rules. 

The  servant's  violation  of  a  rule  of  the  master  is  not  negligence  per  se,  but 
it  is  a  question  of  fact  for  the  jury  whether,  under  all  the  circumstances,  the 
failure  to  obey  the  rules  is  excusable. 

8. — Same— Expert  Evidence— Rules. 

Where  the  rules  of  defendant  company  were  in  evidence  and  were  plain  and 
intelligible,  it  was  not  error  to  exdude  the  testimony  of  an  experienced  railroad 
man  as  to  what  was  the  duty,  under  the  rules,  of  a  conductor  situated  as  was 
plaintiff  at  the  time  of  the  collision  and  injury,  since  the  rules  were  the  best 
evidence. 

4.— Pleading— Limiting  Recovery— Charge— Remittitur. 

Where  plaintiff's  petition  claimed  damages  for  time  lost  at  the  rate  of  $100 
per  month,  and  he  testified  that  he  earned  from  $100  to  $125  per  month  accord- 
ing to  the  amount  of  work  he  did,  and  the  charge  authorized  the  jury  to  find 
"the  reasonable  value  of  plaintiff's  services  for  the  time  lost,"  without  limiting 
them  to  the  amount  claimed  in  the  petition,  this  was  error,  since  the  evidence 
warranted  a  recovery  for  $125  per  month,  but  the  error  could  be  cured  by  a  re- 
mittitur of  $25  for  each  month  from  the  time  of  the  injury  to  the  trial. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Mazey. 

T.  S.  Miller  and  Head  £  Dillard,  for  appellant. 

Smith,  Templeton  &  Talbert,  for  appellee. 

BOOKHOUT,  Associate  Justice. — Appellee  was  in  the  employ  of 
appellant  as  fi'eight  conductor  on  one  of  its  trains.  On  the  night  of 
June  19,  1900,  he  was  injured  by  a  collision  of  another  train  with  his. 
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On  September  6,  1900,  he  instituted  this  suit  to  recover  $20,000  dam- 
ages alleged  to  have  been  sustained  by  reason  of  the  injuries  received  as 
aforesaid.  On  May  18,  1901,  a  trial  before  a  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $4000,  to  reverse  which  this  ap- 
peal is  prosecuted. 

1.  Complaint  is  made  of  the  following  clause  of  the  charge:  ''And 
if  you  further  believe  from  the  evidence  that  when  his  (plaintiffs)  train 
had  reached  Sadler,  and  part  of  the  same  had  been  placed  on  the  side 
track  at  said  point,  the  engine  slipped  and  on  this  account  plaintiff  failed 
to  clear  the  main  track  with  his  train,  and  if  you  further  believe  from 
the  evidence  that  plaintiff  remained  at  the  rear  of  his  train  to  adjust 
the  switch,  and  that  under  all  the  circumstances  and  conditions  sur- 
rounding plaintiff  at  the  time,  taking  into  consideration  all  the  rules 
introduced  in  evidence,  in  so  remaining  at  the  rear  of  his  train  he  acted 
as  a  person  of  ordinary  prudence  would  have  acted  under  the  same  cir- 
cumstances, and  if  you  further  Believe  from  the  evidence  that  the  em- 
ployes on  said  north-bound  train  were  running  at  a  high  rate  of  speed 
and  failed  to  reduce  said  speed  as  said  train  approached  the  station  of 
Sadler,  and  to  get  said  train  under  control  before  reaching  said  sta- 
tion, as  provided  in  rule  95a,  introduced  in  evidence,  and  if  you  further 
believe  that  said  north-bound  train  collided  with  said  south-bound 
train  at  Sadler  and  that  plaintiff  was  thereby  injured  in  his  back  and 
hip,  as  alleged  in  his  petition;  and  if  you  further  believe  that  the  em- 
ployes in  charge  of  said  north-bound  train  were  guilty  of  negligence,  as 
will  hereinafter  be  defined,  in  failing  to  reduce  the  speed  of  said  north- 
bound train,  ♦  ♦  ♦  and  if  you  further  believe  from  the  evidence 
that  such  failure  to  reduce  the  speed  and  get  the  train  under  control  was 
the  proximate  cause  of  the  collision  and  of  the  injuries  received  by 
plaintiff,  and  were  not  caused  or  contributed  to  by  any  negligence  of 
the  plaintiff,  you  will  find  for  the  plaintiff.^^ 

It  is  contended  that  this  charge  excuses  plaintiff  from  all  blame  if  he 
was  justified  in  remaining  at  the  rear  of  his  train,  when  it  was  for  the 
jury  to  say  whether  or  not  he  was  guilty  of  contributory  negligence  in 
not  seeing  that  his  brakeman  went  ahead  to  signal  the  north-bound  train 
while  plaintiff  himself  remained  at  the  rear;  and  (2)  that  the  undisputed 
evidence  shows  that  plaintiff  was  guilty  of  a  negligent  violation  of  the 
rules  of  the  company  in  remaining  at  the  rear  of  his  train  without  see- 
ing or  making  an  effort  to  see  that  his  brakeman  performed  his  duty  in 
going  ahead  to  signal  the  north-bound  train. 

The  appellee  was  a  conductor  of  a  freight  train  operated  over  appel- 
lants road.  On  the  19th  day  of  June,  1900,  he  was  injured  at  Sadler, 
a  station  on  appellant's  road  between  Denison  and  Wtitesboro.  The 
train  upon  which  he  was  injured  was  a  south-bound  freight  train  which 
he  was  attempting  to  get  on  a  side  track  at  Sadler  station  in  order  to  let 
a  north-bound  freight  train  pass  his  train.  His  train  arrived  at  Sadler 
at  1:55  a.  m.  In  attempting  to  run  his  train  on  the  switch  he  says: 
"The  engine  slipped  down,  that  is,  it  failed  to  pull  the  train  and  the 
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wheels  began  to  slip  on  the  rails/*  His  train  consisted  of  from  twenty 
to  twenty-five  care  and  the  care  averaged  from  thirty  to  thirty-four  feet 
in  length.  About  eighteen  of  the  care  had  got  on  the  sidetrack  when 
the  north-bound  train  came  along  at  a  rapid  rate  of  speed  and  collided 
with  the  rear  part  of  appellee's  train,  pushing  it  back  about  90  or  100 
yards.  Appellee  was  standing  on  the  rear  platform  of  the  caboose  to 
look  after  the  switches  and  see  that  they  were  lined  up  or  set  for  the 
main  track.  He  was  thrown  back  by  the  collision  several  feet  into  the 
caboose  on  the  plate  which  covere  the  king  pin  and  received  permanent 
injuries.  Appellee  testified:  *ln  making  the  change  from  one  track 
to  another  an  engine  will  slip  more  than  on  a  straight  track.  I  heard 
this  one  slipping  while  I  was  in  the  caboose  about  the  time  it  got  on  the 
side  track,  at  1 :65  a.  m.  Care  are  from  thirty  to  forty-five  feet  long. 
They  average  from  thirty  to  thirty-four  feet,  some  of  them  are  thirty- 
six  feet,  and  there  were  from  twenty  to  twenty-five  care  on  my  train. 
I  was  then  back  a  train's  length  from  the  switch.  The  engine  continued 
to  slip  until  we  stopped,  and  we  failed  to  get  five  care  and  the  caboose 
on  the  side  track.  About  eighteen  care  of  our  train,  making  700  feet, 
got  on  the  side  track,  and  this  required  nearly  thirteen  minutes.  I  knew 
all  this  time  that  my  train  was  slipping.  I  knew  the  other  train  was 
coming  from  Whitesboro.  I  know  I  could  not  have  gone  forward  and 
protected  my  train  in  ten  minutes  of  the  time  my  train  was  slipping,  for 
the  reason  tiiat,  from  where  my  brakeman  was  standing  at  the  time,  to  a 
point  on  the  track  where  he  could  have  done  any  good,  was  three-fourths 
of  a  mile.  From  the  time  my  engine  firet  began  to  slip  I  had  thirteen 
minutes.  I  did  not  do  anything  myself  to  protect  my  train,  except  to 
give  it  slack.  It  did  not  get  off  the  caboose  to  try  to  protect  it,  although 
I  knew  the  engine  was  slipping.  When  our  engine  was  slipping  I  knew 
that  another  train  having  superior  rights  would  arrive  from  Whites- 
boro. It  left  Whitesboro  at  2  a.  m.  and  it  is  three  and  nine-tenths  miles 
from  Whitesboro  to  Sadler.  I  have  made  that  distance  in  eight  or  nine 
minutes.  I  knew,  even  with  ordinary  running,  that  eight  or  nine  min- 
utes ofter  2  o'clock  another  train  would  be  at  Sadler  on  the  main  line, 
if  ordere  were  obeyed.  I  knew  I  had  a  right  to  look  for  the  train  and 
expect  it,  and  was  looking  for  and  expecting  it.  I  knew  that  there  were 
some  care  of  my  train  on  the  main  track  over  which  the  other  train  had 
the  right  of  way.  Knowing  these  things,  I  remained  in  the  caboose  and 
did  nothing  myself  to  protect  my  train.  ♦  ♦  ♦  A  passenger  train 
is  a  firet  class  train  and  a  freight  train  is  a  second  class  train.  The  only 
two  classes  of  trains  on  the  Missouri,  Kansas  &  Texas  Railway  are 
passenger  and  freight  trains.  Sadler  was  a  station.  I  took  no  steps  to 
protect  my  train,  because  the  time  card  protected  me  at  the  station. 
The  switch  tracks  at  Sadler  are  straight.  There  is  a  curve  one-half  to 
three-fourths  of  a  mile  south  of  the  south  switch.  The  track  at  that 
point  curves  to  the  left  going  south.  I  say  I  did  not  have  time  to  get 
off  and  flag  the  other  train,  because  by  the  time  I  could  have  gotten  to 
where  my  head  brakeman  was  to  tell  him  to  flag  it,  he  would  not  have  had 
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time  to  go  further  than  the  south  switch,  and  he  could  not  have  flagged 
it  any  better  from  that  position  than  from  his  original  position.  I  do  not 
know  whether  the  headlight  on  my  engine  was  covered  or  uncovered.  My 
head  brakeman  was  6.  M.  Ham.  He  was  on  the  engine  until  he  got  off 
to  throw  the  switch  and  let  us  in  on  the  side  track.  His  place  on  the 
train  was  on  the  engine.  It  was  his  duty  to  throw  this  switch.  I  was 
there  at  Sadler  fifteen  minutes  and  would  not  have  stayed  much  longer 
before  sending  out  somebody  to  flag  the  passenger  train  from  the  north, 
which  is  No.  4.  I  would  have  sent  somebody  out  on  account  of  the 
passenger  train,  because  I  am  supposed  to  protect  against  a  first  class 
train.  I  am  not  to  protect  myself  against  a  freight  train  which  has 
right  of  way  over  me  at  a  station.  If  I  had  sent  anyone  out  on  account 
of  this  train  it  would  have  been  a  matter  of  extra  precaution  to  keep 
others  out  of  trouble  and  not  myself.  I  would  not  have  taken  any  extra 
precaution,  as  I  expected  the  north-bound  freight  to  stop  at  Sadler 
unless  we  were  in  clear  and  had  our  headlight  covered  and  our  cupola 
lights  covered.  Sadler  was  not  necessarily  a  place  for  the  train  to  stop. 
I  expected  them  to  find  out  that  we  were  not  in  clear  because  the  light 
was  burning  so  brightly  and  because  my  head  brakeman  was  flagging. 
My  head  brakeman  said  he  flagged  them.  He  was  flagging  there  just  as 
a  matter  of  extra  precaution.  It  was  not  expected  of  him  to  necessarily 
flag  there  at  all.  They  were  supposed  to  come  into  that  station  under 
perfect  control,  abiding  by  the  time  card  rules.  The  red  lights  in  my 
caboose  were  right  in  the  center  of  the  main  track  and  they  could  have 
seen  them.  I  did  not  call  on  the  head  brakeman  to  go  out  and  flag  the 
train.  It  was  not  my  business  to  see  that  the  head  brakeman  did  go 
there  and  flag  that  train,  and  I  did  not  undertake  to  see  that  he  did.'' 
It  is  provided  by  rule  99  of  the  company  that  'T^en  a  train  is  de- 
tained by  an  accident  or  obstruction,  or  stops  at  an  unusual  point,  the 
flagman  must  immediately  go  back  with  danger  signals  to  stop  any 
train  moving  in  the  same  direction.  At  a  point  fifteen  telegraph  poles 
from  the  rear  of  his  train  he  must  place  one  torpedo  on  the  rail  on  the 
engineman's  side.  He  must  then  continue  to  go  back  at  least  twenty 
telegraph  poles  from  the  rear  of  his  train  and  place  two  torpedoes  on  the 
rail  on  the  engineman's  side,  ten  yards  apart  (one  rail  length),  when  he 
may  return  to  a  point  fifteen  telegraph  poles  from  the  rear  of  his  train^ 
where  he  must  remain  until  the  approaching  train  has  stopped  or  he  is 
recalled  by  the  whistle  of  his  engine.  When  he  comes  in  he  will  remove 
the  torpedo  nearest  to  the  train,  but  the  two  torpedoes  must  be  left  on 
the  rail  as  a  caution  signal  to  any  following  train.''  The  rules  further 
stipulate  that  "Conductors  and  enginemen  will  be  held  equally  re- 
sponsible for  the  violation  of  any  of  the  rules  governing  the  safety  of 
their  trains,  and  they  must  take  every  precaution  for  the  protection  of 
their  train/'  and  that  when  a  train  turns  out  to  meet  or  be  passed  by 
another  train  the  red  lights  must  be  removed  and  green  displayed  as 
soon  as  the  track  is  cleared,  but  the  red  lights  must  be  again  displayed 
before  returning  to  the  main  track.    Headlights  on  engines;  when  on  the 
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side  tracks  muBt  be  covered  up  as  soon  as  the  track  is  clear  and  the  train 
is  stopped. 

Bule  95a  provides:  "Freight  and  extra  trains  are  required  to  ap- 
proach and  pass  all  water  tanks^  coal  chutes,  and  stations  completely 
under  control.  Speed  must  be  reduced  and  enginemen  and  trainmen 
must  commence  to  get  their  trains  in  hand  in  ample  time  so  that  under 
no  circumstances  whatever  shall  it  be  possible  for  it  to  strike  any  train, 
car,  or  engine  which  may  be  occupying  the  track.  The  responsibility  for 
safety  rests  with  the  approaching  freight  or  extra  train.  This  rule  must 
not  be  considered  as  relieving  enginemen  and  trainmen  from  responsibil- 
ity resulting  from  failure  to  comply  with  rules  85  and  91.'*  It  is  further 
provided  that  "Conductors  will  be  held  responsible  for  the  proper  ad- 
justment of  switches  used  by  them  and  their  trainmen,  except  where 
switch  tenders  are  stationed."  The  evidence  shows  that  there  was  no 
switch  tender  at  Sadler.  Whether  the  appellee  was  guilty  of  contribu- 
tory negligence  in  remaining  on  the  caboose  at  the  rear  of  his  train 
under  the  circumstances,  was  a  question  for  the  jury.  It  was  a  long 
train.  Appellee  was  at  the  rear  of  the  train.  The  brakeman  was  at 
the  front  end  of  the  train.  The  track  curved  about  a  half  or  three- 
fourths  of  a  mile  from  the  south  end  of  the  switch  and  a  flagman  would 
have  had  to  pass  this  curve  before  a  signal  could  have  been  seen  a  suffi- 
cient distance  to  have  warned  the  north-bound  train.  Appellee  had  red 
lights  displayed  on  the  caboose  and  the  caboose  stood  in  the  middle  of 
the  main  track,  and  the  evidence  is  that  the  lights  could  be  seen  by  the 
employes  on  the  north-bound  train.  The  headlight  of  his  train  was 
uncovered,  which,  by  the  rules,  indicated  that  his  train  had  not  cleared 
the  main  track.  There  being  no  switch  tender  at  Sadler,  it  was  the  duty 
of  appellee  to  see  that  the  switches  were  properly  adjusted  after  his 
train  had  got  on  the  switch  and  cleared  the  main  track.  Under  these 
facts  the  court  properly  left  to  the  jury  for  their  determination  the 
question  as  to  whether  appellee  should  have  gone  forward  and  given  the 
signals  called  for  in  rule  99.  The  evidence  shows  that  the  brakeman 
did  go  out  on  the  main  track  a  short  distance  and  flag  the  north-bound 
freight  by  swinging  his  lanjtem  across  the  track.  *  We  are,  however,  of 
the  opinion  that  rule  99  did  not  apply  under  the  facts  shown  in  this 
case.  This  rule  would  seem  to  apply  only  where  trains  of  different 
classes  are  about  to  meet.  A  passenger  train  is  a  first  class  train. 
Freight  trains  are  second  class  trains.  Had  the  north-bound  train  been 
a  passenger  train,  then  it  seems  it  would  have  been  the  duty  of  appellee 
to  have  seen  that  his  brakeman  went  forward  with  torpedoes  and  lantern 
and  gave  the  signals  provided  for  in  said  rule.  The  rules  require 
freight  trains,  when  they  approach  and  pass  water  tanks,  coal  chutes, 
and  stations,  to  reduce  the  speed  and  bring  the  train  under  control,  so 
that  under  no  circumstances  whatever  shall  it  be  possible  for  it  to  strike 
any  train,  car,  or  engine  which  may  be  occupying  the  track.  The  evi- 
dence clearly  shows  that  the  conductor  and  engineer  on  the  north-bound 
train  failed  to  observe  this  rule,  in  that  they  ran  into  the  station  at  a 
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speed  of  twenty-five  miles  per  hour.  The  jury  found  under  all  the  facta 
that  appellee  was  not  guilty  of  contributory  negligence,  and  that  there 
was  negligence  on  the  part  of  the  engineer  and  conductor  of  the  north- 
bound train  which  was  the  proximate  cause  of  the  collision,  and^  as  a 
result,  of  the  injury  to  appellee.  There  is  ample  evidence  to  support 
their  finding. 

2.  The  second  objection  to  this  charge  is  based  upon  the  theory  that, 
the  appellee  having  violated  a  rule  of  the  company  in  not  seeing  that 
his  brakeman  went  forward  with  flag  and  torpedoes  as  stipulated  in 
rule  99,  he  was,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence. This  objection  is  not  tenable.  It  is  held  that  a  servant  who 
disobeys  a  rule  of  the  company  is  not  guilty  of  negligence  per  se.  Bail- 
way  V.  Adams,  58  S.  W.  Rep.,  831 ;  Railway  v.  Sweeney,  36  S.  W.  Rep., 
800 ;  Bonner  v.  Bean,  80  Texas,  155.  It  is  a  question  of  fact  whether, 
under  the  circumstances,  the  servant  is  excusable  in  failing  to  obey  the 
rule. 

3.  It  is  contended  that  the  court  erred  in  refusing  to  permit  de- 
fendant to  prove  by  the  witness  C.  L.  Harris  the  precaution  plaintiff 
jshould  have  taken  under  the  orders  and  rules  for  the  protection  of  his 
train  after  it  failed  to  clear  the  track  at  Sadler  in  the  time  required. 
It  was  proposed  to  prove  by  this  witness,  *^that  imder  the  rules  and 
orders  under  which  plaintiff  was  operating  his  train,  plaintiff,  under  the 
circumstances  stated,  should  have  seen  that  his  brakeman  had  gone  ahead 
to  signal  and  flag  north-bound  train  No.  106,  as  specified  in  the  rules 
read  in  evidence,  and  that  it  was  not  proper  for  him  to  rely  upon  the 
brakeman  doing  this  or  the  engineer  having  it  done  without  him,  as 
conductor,  taking  any  steps  to  see  that  it  was  done.'*  This  evidence  was 
objected  to  as  being  an  opinion,  and  because  the  rule  was  the  best  evi- 
dence. It  was  shown  that  the  witness  was  trainmaster  for  certain 
divisions  of  the  railway  company,  and  had  been  engaged  in  the  raiboad 
business  for  twenty  years.  There  was  no  error  in  excluding  this  evi- 
dence. The  rules  had  been  read  in  evidence ;  they  were  in  writing,  plain 
and  intelligible,  and  were  the  best  evidence  of  the  matters  sought  to  be 
proved  by  the  witness. 

4.  It  is  contended  imder  appellant's  fifth  and  sixth  assignments  of 
-error,  which  are  grouped,  that  plaintiff's  own  evidence  shows  that  he 
permitted  his  train  to  obstruct  the  main  track  for  about  thirteen  minutes 
without  using  any  precaution  to  protect  it  from  other  trains,  and  that 
this  was  contributory  negligence  per  se.  As  above  stated,  the  violation 
of  a  rule  of  the  company  by  one  of  its  servants  is  not  negligence  per  se, 
but  it  is  a  question  for  the  jury  to  determine  whether,  under  the  cir- 
cumstances, he  was  excusable  for  failure  to  obey  the  rule.  The  evidence 
was  sufficient  to  justify  the  jury  in  finding,  if  it  be  conceded  that  the 
rule  applies,  that  plaintiff  was  excusable  in  remaining  in  the  caboose 
for  the  purpose  of  adjusting  the  switches,  and  that  he  was  not  guilty  of 
negligence.  • 

5.  Complaint  is  made  of  the  following  clause  of  the  charge:    ^ 
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under  the  foregoing  inBtructions  yoli  find  for  plaintiff,  you  will  find 
snch  sum  as  you  may  believe  from  the  evidence  will  reasonably  and 
fairly  compensate  him,  as  a  present  cash  payment,  for  the  mental  and 
physical  pain  he  suffered,  if  any,  on  account  of  the  injuries,  if  any,  re- 
ceived by  him ;  for  the  reasonable  value  of  his  services  for  the  time  lost, 
if  any,  by  reason  of  his  injuries,  if  any,  received  by  him ;  for  his  dimin- 
ished capacity  to  labor  and  earn  money  in  the  future,  if  any/'  The 
petition  alleged :  "That  plaintiff  was  thrown  through  the  open  door  of 
said  caboose  with  great  violence  upon  the  floor  of  said  caboose,  and  on 
an  iron  plate  on  the  floor  of  said  caboose  that  was  raised  above  the  level 
of  said  floor,  and  plaintiff's  spine  and  back  were  injured,  and  his  head 
was  lacerated  and  bruised,  and  his  side  and  hip  were  sprained,  and  his 
internal  organs  were  bruised  and  impaired,  and  plaintiff  was  bruised 
and  injured  for  life.  That  at  the  time  plaintiff  was  injured,  as  afore- 
said, he  was  a  stout  man,  in  good  health,  was  28  years  old,  and  was 
earning  »$100  per  month.  That  by  reason  of  his  injuries  plaintiff  has 
not  been  able  to  do  any  work  since  he  was  injured,  and  he  will  not  be 
able  to  do  any  work  for  a  year  from  the  time  he  was  so  injured,  and  after 
said  time  his  ability  to  earn  money  and  labor  has  been  lessened,  by  reason 
of  his  injuries,  one-half,  for  lifetime.  That  by  reason  of  his  injuries 
he  has  incurred  expenses  for  medicines  and  medical  attention,  $300, 
and  has  suffered  and  all  his  life  will  continue  to  suffer  great  physical 
pain  and  mental  anguish,  and  has  sustained  damages  in  the  sum  of 
$20,000."  Appellee  testified  that:  "Since  the  accident  I  have  not  been 
able  to  do  anything.  I  have  been  nervous  at  times  when  I  exert  myself. 
I  suffer  pain  all  the  time;  I  can't  rest  at  night;  my  head  aches  contin- 
ually; my  neck  feels  stiff  and  sore,  and  I  have  pains  all  over.  Before 
I  was  injured  my  health  was  good,  my  back  was  as  strong  as  anybody's. 
Since  the  accident  I  have  no  strength  in  my  back ;  I  can't  bend  over  and 
lift  anything  to  amount  to  anything;  it  hurts  me;  I  can't  describe  the 
feeling.  ♦  ♦  ♦  At  the  time  of  the  accident  I  had  been  earning  from 
$100  to  $125  per  month.  I  was  paid  by  the  mile ;  I  was  paid  according 
to  the  amount  of  work  I  did.  I  was  an  extra  man  at  the  time.  ♦  ♦  ♦ 
I  can't  see  any  difference  between  the  condition  of  my  back  at  the  pres- 
ent and  in  June,  1900,  just  after  the  accident."  The  evidence  as  to  the 
value  of  the  services  of  the  plaintiff  during  the  time  lost  by  him  as  a 
result  of  his  injuries  authorized  a  recovery  for  a  larger  sum  than  was 
claimed  in  the  petition  and  the  charge  instructed  the  jury  that  they 
.  could  find  "the  reasonable  value  of  his  services  for  the  time  lost."  This 
charge  was  affirmative  error.  City  of  Dallas  v.  Jones,  53  S.  W.  Rep., 
377.  The  error  does  not  necessarily  require  that  the  judgment  should 
be  reversed.  The  charge  of  the  court. authorizes  a  recovery  for  the 
reasonable  value  of  his  (appellee's)  services  for  the  time  lost.  This 
charge  clearly  has  reference  to  the  past  and  means  the  time  lost  at  the 
time  of  the  trial.  The  trial  took  place  just  eleven  months,  lacking  one 
day,  after  the  injuries  were  inflicted.  The  evidence  authorized  a  re- 
covery, for  services,  of  $125  per  month ;  the  pleading  claimed  $100  per 


590  28  Texas  Civil  Appeals  Keports.        [5th  District, 

month.  The  jury  may,  in  their  finding,  have  included  $25  per  month 
for  eleven  months,  or  $275  more  than  was  justified  by  the  pleadings.  If 
the  appellee  will  enter  a  remittitur  for  that  amount  as  of  the  date  of  the 
judgment  within  ten  days,  the  judgment  will  be  aflBrmed;  otherwise  it 
will  be  reversed  and  the  cause  remanded. 

Affirfned  on  remittitur. 
Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  J.  C.  Butherford. 

Decided  March  22,  1902. 

1.— Trial— Harmless  Error. 

Where  the  trial  was  before  the  court  without  a  jury,  the  admission  of  im- 
material evidence  will  not  be  held  reversible  error,  since  the  court  must  have 
discriminated  between  the  evidence  which  was  le^^  and  that  which  was  not, 
and  based  his  judgment  on  the  legal  evidence. 

S.— Railway  Company— Setting  Fire— Evidence  of  Other  Fires. 

Where  the  action  was  against  a  railway  company  for  setting  a  fire,  evidence 
of  other  recent  fires  on  its  track  near  the  same  place  was  admissible  to  show 
that  it  was  not  careful  in  keeping  its  right  of  way  free  from  combustible  mat- 
ter, and  that  all  the  appliances  to  prevent  the  escape  of  fire  were  not  used  on 
its  engines. 

3.— Same— Evidence. 

Where,  in  such  action,  witnesses  testified  that  com  shucks  and  Spanish  net- 
tles were  scattered  over  the  right  of  way,  this  was  sufficient  to  sustain  a  find- 
ing that  the  shucks  and  nettles  were  allowed  to  accumulate  and  remain  thereon, 
and  it  was  immaterial  whether  the  evidence  sustained  a  finding  that  the  nettles 
caught  and  held  the  shucks.  * 

4.— Same— Finding  of  Negligence  Sustained. 

Evidence  held  sufficient  to  support  a  finding  that  an  engine  was  negligently 
managed  and  run  at  an  improper  rate  of  speed,  and  that  we  setting  of  a  fire 
resulted  therefrom. 
5. — Same— Contributory  Negligence. 

Plaintiff  was  not  guilty  of  contributory  negligence  in  storing  hay  in  his 
bam,  adjoining  a  railroad  right  of  way,  because  snucks  were  thrown  from  the 
bam  which  the  railway  company  had  allowed  to  accumulate  on  its  right  of  way. 

Appeal  from  Lamar.    Tried  below  before  Hon.  Ben  H.  Denton. 

T.  J.  Freemun  and  Head  &  Dillard,  for  appellant. 

TF.  F.  Moore  and  Sturgeon  &  Stone,  for  appellee. 

BOOKHOUT,  Associate  Justice.— On  August  25,  1899,  appellee's 
hay  bam  worth  $300,  with  125  tons  of  hay  therein  worth  $750,  were 
burned,  and  on  February  27,  1900,  he  instituted  this  suit  against  ap- 
pellant, alleging  that  it  negligently  caused  the  fire  which  did  the  burn- 
ing. A  trial  before  the  court  on  October  8,  1901,  resulted  in  a  judg- 
ment in  favor  of  appellee  for  $1183.52  1-2,  from  which  this  appeal  is 
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prosecuted,  appellant  having  given  notice  of  appeal,  filed  supersedeas 
bond,  and  assigned  errors  in  compliance  with  out  statutes  and  rules  of 
court. 

Conclusions  of  Fact. — On  and  prior  to  August  25,  1899,  the  appellant 
owned  and  operated  a  line  of  railroad  through  the  town  of  Petty,  in 
Lamar  County,  said  road  running  about  east  and  west.  Just  south 
of  appellant's  main  line  it  maintained  a  switch,  and  south  of  this  switch 
appellee  owned  one  and  one-eighth  acres  of  land  upon  which  he  had 
erected  a  bam  in  which  was  stored  125  tons  of  hay,  the  bam  itself  be- 
ing worth  $300.  Upon  its  right  of  way  appellant  had  permitted  com 
shucks  and  Spanish  nettles  to  accumulate  and  remain.  Said  shucks 
and  nettles  were  dry  and  very  combustible.  On  said  25th  day  of  Au- 
gust, 1899,  a  freight  train  operated  by  defendant's  agents  and  servants 
passed  the  town  of  Petty  at  an  imusual  and  unsafe  rate  of  speed,  which 
caused  sparks  to  escape  from  its  engine,  setting  fire  to  the  shucks  and 
nettles  upon  its  right  of  way,  and  said  fire  was  communicated  to  appel- 
lee's bam,  which,  with  its  contents,  was  totally  destroyed,  whereby  he 
sustained  damages  in  the  amount  found  by  the  judgment.  Appellant 
was  guilty  of  negligence  in  permitting  combustible  material  to  gather 
and  remain  on  its  right  of  way,  and  in  operating  its  engine  at  a  negli- 
gent rate  of  speed,  which  negligence  was  the  proximate  cause  of  the 
fire  and  injury.  In  deference  to  the  finding  of  the  trial  court  we  find 
that  the  engine  was  not  equipped  with  the  proper  appliances  for  arrest- 
ing sparks. 

*  Opinion. — Complaint  is  made  of  the  admission  by  the  court  of  the 
testimony  of  the  witness  Wilkerson,  **that  a  week  or  two  before  the  fire 
in  question,  there  was  another  fire  on  defendant's  right  of  way,  about 
fifteen  or  twenty  feet  east  of  this  one,  in  the  shucks  around  these  bams.^' 
The  objection  to  this  testimony  was  that  it  was  irrelevant  and  immate- 
rial. The  objection  was  overmled  and  the  evidence  admitted.  The 
action  of  the  court  in  admitting  the  testimony  presents  no  reversible 
error.  There  was  suflScient  competent  evidence  to  support  the  judg- 
ment and  the  admission  of  this  evidence  could  not  have  affected  the 
result.  The  case  was  tried,  by  the  court  without  a  jury.  The  trial 
court  must  have  discriminated  between  the  evidence  which  was  legal 
and  the  evidence  which  was  not  and  based  his  judgment  on  the  legal 
evidence.  Bank  of  Greenville  v.  Greenville  Oil  Co.,  60  S.  W.  Kep.,  828 ; 
Melton  V.  Cobb,  21  Texas,  539. 

It  is  contended  that  the  court  erred  in  admitting  the  testimony  of 
the  witness  Dillinger,  "that  about  a  month  before  the  fire  in  question 
he  saw  a  fire  on  the  side  track  just  north  of  the  Wooldridge  bam,  and 
that  the  engineer  and  fireman  put  it  out."  This  evidence  was  objected 
to  as  being  irrelevant  and  immaterial,  which  objection  was  overruled 
and  the  testimony  admitted.  This  evidence  was  admissible  to  show 
that  the  officers  and  agents  of  the  company  were  not  careful  in  keeping 
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the  right  of  way  free  from  combustible  matter,  and  also  as  tending  to 
show  that  all  of  the  appliances  used  to  prevent  the  escape  of  fire  were 
not  used  on  the  engines  of  defendant.  Railway  v.  Donaldson,  73  Texas, 
124. 

It  is  contended  that  the  court  erred  in  finding  from  the  evidence 
that  the  shucks  thrown  out  by  persons  who  shucked  the  com  accumu- 
lated on  defendant's  switch  track.  This  contention  is  without  merit 
The  appellee  testified,  "there  were  lots  of  hay,  straw,  and  shucks  scat- 
tered over  the  side  track ;  had  been  there  for  years."  It  was  stated  in 
the  statement  of  facts  that  the  testimony  of  the  witnesses  Yaughan  and 
Law  was  substantially  the  same  as  that  of  appellee  as  to  the  condition 
of  the  shucks  upon  the  track.  Hicks  Johnson  testified:  ''The  land 
along  where  the  switch  is  and  south  of  the  switch  was  in  a  pretty  bad 
fix;  it  had  shucks,  hay,  and  weeds  upon  it"  Wilkerson  testified: 
"There  were  Spanish  nettles  around  there  also,  growing  thick;  some 
were  live  and  some  were  dead."  Again,  he  testified:  "There  was  a 
good  deal  of  shucks,  hay,  and  weeds  around  these  bams  and  the  track 
at  the  time  of  the  fire."  We  conclude  that  the  evidence  was  sufScient 
to  justify  the  finding  that  com  shucks  and  Spanish  nettles  were  per- 
mitted by  appellant  to  accumulate  upon  its  right  of  way  and  remain 
there,  and  that  the  same  were  combustible. 

Complaint  is  made  of  that  part  of  the  court's  finding  to  the  effect 
that  weeds  and  nettles  "would  catch  and  did  catch  and  hold  the  shucks 
that  were  thrown  out  of  said  buildings."  We  think  it  immaterial,  un- 
der the  evidence,  whether  the  same  was  sufficient  to  authorize  the  find- 
ing embraced  in  the  quotation.  There  is  evidence  which  inferentially 
supports  the  finding.  The  evidence  shows  that  there  were  dry  weeds' 
known  as  Spanish  nettles  upon  appellant's  right  of  way  where  the  fire 
originated.  The  court  found  that  the  shucks  accumulated  on  the  de- 
fendant's right  of  way  between  said  building  and  the  seed  house,  and 
on  said  right  of  way  north  of  both  of  said  buildings  up  to  and  on  said 
defendant's  side  switch,  and  that  this  was  the  usual  condition  of  said 
right  of  way  at  said  place  for  several  years  prior  to  said  date.  The 
evidence  and  the  finding  of  the  trial  court  show  that  com  shucks  and 
Spanish  nettles  accumulated  and  were  permitted  to  remain  on  defend- 
ant's right  of  way,  and  in  view  of  this  findjng  it  is  immaterial  whether 
the  nettles  "would  catch  and  hold  the  shucks  that  were  thrown  out  of 
said  buildings." 

It  is  contended  that  the  court  erred  in  finding  from  the  evidence  that 
the  employes  of  the  defendant  were  guilty  of  negligence  in  running 
and  operating  the  engine  at  the  time  the  fire  occurred.  One  of  the 
witnesses  testified  that:  "I  saw  the  train  switching  down  west,  and  it 
then  coupled  up  and  passed  through  going  east  on  the  main  track.  It 
was  about  300  yards  west  when  it  coupled  up  and  started  out  The 
engineer  seemed  to  pull  it  wide  open  and  turn  it  'go.'  It  appeared  to 
me  it  was  using  all  the  steam  it  had.  I  last  saw  it  just  east  of  the 
depot,  between  the  depot  and  the  bam.     They  are  from  100  to  125  yards 
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apart.  I  heard  the  engine  puffing  unusually  hard  continuously.  It 
was  running  faster  than  it  usually  does  out  of  there.  It  was  four  or  five 
minutes  after  this  I  saw  the  fire.'*  The  witness  Graves  testified:  "I 
was  standing  on  the  side  of  the  railroad  not  more  than  six  or  eight 
steps  when  the  train  passed.  The  train  was  moving  pretty  fast^  about 
twenty-five  or  thirty  miles  per  hour.  It  was  running  faster  than  they 
ordinarily  run  there.  I  donH  know  that  it  was  making  any  noise.  It 
was  smoking. like  it  was  running  very  hard.  I  don't  know  how  long  it 
kept  up.  It  was  acting  that  way  when  it  passed  me  and  passed  on 
through.  That  is  what  drew  my  attention,  and  I  noticed  cinders  fall- 
ing on  the  ground."  Again  he  testified:  "It  was  about  twenty  feet 
from  the  main  track  due  south  to  the  Wooldridge  bam;  that  is  where 
I  was  when  I  saw  the  cinders  falling,  and  it  was  north  of  the  barn  where 
I  saw  the  fire  burning."  The  evidence  was  sufficient  to  authorige  the 
court  to  find  that  the  defendant  was  guilty  of  negligence  in  running  and 
operating  its  engine  at  the  time  and  place  of  the  fire.  We  think  that 
the  evidence  further  shows  that  such  negligence  was  the  proximate  cause 
of  the  fire  which  destroyed  plaintiflPs  property,  and  in  deference  to  the 
findings  of  the  trial  court  we  so  conclude. 

Complaint  is  made  of  the  findings  of  the  trial  court  that  defendant 
was  guilty  of  negligence  in  permitting  its  right  of  way  to  get  in  a  dan- 
gerous condition  as  regards  fires  from  passing  trains.  It  is  contended 
that  the  shucks  which  accumulated  on  the  right  of  way  were  material 
from  appellee's  bam  and  from  the  Wooldridge  bam  which  had  been 
thrown  out  and  accumulated  on  the  right  of  way,  and  it  is  contended 
that  appellee  was  guilty  of  contributory  negligence  in  storing  his  hay 
in  his  bam  under  the  circumstances.  These  contentions  are  without 
merit.  The  appellee's  bam  was  on  his  own  premises  and  he  was  mak- 
ing lawful  use  of  the  same.  The  contentions  insisted  on  are  decided 
against  appellant  in  the  cases  of  Butherford  v.  Railway,  61  Southwest- 
em  Reporter,  422,  and  Railway  v.  Wooldridge,  63  Southwestem  Re- 
porter, 905. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


J.  B.  Adoue  et  al.  v.  B.  S.  Wettermabe. 

Decided  March  15,  1902. 

I.— Appeal— Supersedeas  Bond— Liability— Foreclorare. 

In  an  action  of  debt  and  for  foreclosure  of  a  mortgage  a  third  party  was 
made  a  defendant  in  order  that  the  foreclosure  might  be  binding  on  it  also. 
Plaintiff  obtained  a  judgment  for  his  debt  against  the  mortgagor,  with  a  decree 
of  foreclosure  as  against  both  defendants,  and  the  third  party  alone  appealed, 
giving  the  statutory  supersedeas  bond  (Revised  Statutes,  article  1404)  in  double 
the  amount  of  the  judgment  and  conditioned  that  appellant  should  perform  the 
judgment  of  the  appellate  court  and  pay  all  damages  it  should  award  against 
Vol.  28  Civil— 38. 
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him.  The  appellate  court  affirmed  the  judgment  below  and  entered  judgment  in 
the  usual  form  against  the  makers  of  the  supersedeas  bond  in  favor  of  appellees, 
the  plaintiff  and  the  defendant  mortmgor,  that  they  recover  of  the  boDdsmen 
"such  amounts  as  were  adjudged  to  them  by  the  court  below."  Held,  that  sudi 
judgment  was  not  to  be  construed  as  rendering  appellant  liable  on  the  super- 
sedeas bond  for  the  entire  money  judgment  rendered  below  a^inst  the  mort- 
gagor, but  that,  since  the  appeal  had  not  suspended  plaintiff's  right  to  exeeutioii 
against  the  mortgager,  appellant's  liability  on  the  bond  was  not  intended  by 
such  judgment  to  be  extended  beyond  the  loss  occasioned  by  the  suspenaioa  of 
the  foreclosure  sale. 

ft.— Injunction— Relief  Against  Judgment— Enjoining  Execution— JuriadictioB. 

Where  the  judgment  of  the  appellate  court,  when  properly  construed,  did 
not  render  the  appellant  and  his  bondsmen  liable  for  the  debt  for  whidi  plain- 
tiff had  recovered  judgment  below  against  another  party,  the  original  defendant 
mortgagor,  appellant  was  entitled  to  resist  execution  under  such  judgment  of 
affirmance  against  him  and  his  bondsmen  for  the  entire  amoimt  of  such  debt 
and  judgment  below  by  injunction  from  a  court  other  than  that  rendering  the 
judgment  of  affirmance,  and  was  not  restricted  to  motion  in  that  court  and  ap- 
plication to  the  Supreme  Court  for  writ  of  error. 

S.— Judgment— Constmction  of— ^Presumption. 

In  construing  a  judgment  of  another  Court  of  Civil  Appeals  it  will  be  pre- 
sumed, in  the  absence  of  a  clear  expression  to  the  contrary,  that  such  sister 
court  holds  the  same  view  of  the  law  on  which  the  judgment  is  based  as  does 
this  court.  . 

4. — Same— Dismissal— ^Res  Adjudicata« 

Where  a  cause  is  dismissed  for  want  of  jurisdiction  the  judgment  is  not 
res  adjudicata  on  the  merits. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Biehard  MorgaiL 

Cohi  &  Avery,  for  appellants. 

Blount  dc  Oarrison  and  Crane  £  Oreer,  for  appellee. 

TEMPLETON,  Associate  JusTiCE.-nJ.  B.  Adoue  8ued  the  Petri 
Lumber  Company  on  a  debt  and  to  foreclose  a  mortgage  lien  on  a  lot 
of  mill  machinery.  The  Burmea  Land  and  Lumber  Company  was 
made  a  defendant  and  a  foreclosure  of  the  mortgage  lien  was  songfat 
against  it.  The  suit  was  brought  in  one  of  the  district  courts  of  Dallas 
County.  The  Petri  Lumber  Company  made  default.  The  Burmea 
Company  answered  and  attempted  to  prevent  a  foreclosure  again  it. 
The  case  was  tried  on  April  12,  1898,  and  judgment  was  rendered  in 
favor  of  Adoue  against  the  Petri  Company  for  $13,882,  and  a  decree  of 
foreclosure  was  entered  against  both  defendants.  The  personal  judg- 
ment against  the  Petri  Company  reads  thus:  "It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  the  plaintiflf,  J.  B.  Adoue,  do  have 
and  recover  of  the  Petri  Lumber  Company  (a  corporation)  the  sum  of 
$13,882,  with  interest  thereon  from  this  date  imtil  paid  at  the  rate  of 
8  per  cent  per  annum,  together  with  his  cost  in  this  behalf  expended, 
for  which  let  execution  issue.''  The  judgment  then  proceeds  to  decree 
a  foreclosure  of  the  lien  against  both  defendants,  and  direct  the  issu- 
ance of  an  order  of  sale  providing  for  the  seizure  and  sale  of  the  mort- 
gaged property  and  commanding  the  officer  holding  the  order  of  sale,  in 
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case  the  proceeds  of  the  sale  should  be  insufficient  to  satisfy  the  judg- 
ment, to  make  the  unpaid  balance  out  of  any  other  property  of  the 
Petri  Company,  as  in  all  ordinary  executions.  The  decree  concludes  as 
follows :  ^To  all  of  the  foregoing  judgment  the  defendant,  the  Burmea 
Land  and  Lumber  Company,  excepts  and  in  open  court  gives  notice  of 
an  appeal  to  our  Court  of  Civil  Appeals/^  The  court  did  not  find  or 
assess  the  value  of  the  mortgaged  property. 

The  Bermea  Company  perfected  its  appeal  by  giving  a  supersedeas 
appeal  bond  with  B.  S.  Wettermark  and  Oiles  B.  Crain  as  sureties. 
The  bond  was  in  the  usual  form,  containing  the  requisites  and  being 
conditioned  as  prescribed  by  article  1404,  Revised  Statutes.  The  judg- 
ment appealed  from  was  properly  described.  The  bond  was  in  the  sum 
of  $30,000,  and  was  payable  to  Adoue  and  to  the  Petri  Company. 

The  case  found  its  way  to  the  Court  of  Civil  Appeals  of  the  Third 
District,  where  the  judgment  was  affirmed  on  March  15,  1899.  Lum- 
ber Co.  V.  Adoue,  50  S.  W.  Rep.,  131.  The  judgment  rendered  in  that 
court,  omitting  the  style  of  the  case,  reads  thus :  "This  cause  came  on 
to  be  heard  on  the  transcript  of  the  record,  and  the  same  being  in- 
spected, because  it  is  the  opinion  of  the  court  that  there  was  no  error 
in  the  judgment,  it  is  therefore  considered,  adjudged,  and  ordered  that 
the  judgment  of  the  court  below  be  in  all  things  affirmed ;  that  the  ap- 
pellees, J.  B.  Adoue  and  the  Petri  Lumber  Company,  a  corporation,  do 
have  and  recover  of  and  from  the  appellant,  the  Bermea  Land  and  Lum- 
ber Company,  principal,  and  its  sureties,  B.  S.  Wettermark  and  Oiles  R. 
Crain,  such  amounts  as  were  adjudged  to  them  by  the  court  below,  and 
all  costs  in  this  behalf  expended,  and  this  decision  be  certified  below 
for  observance.^'  , 

In  due  time  mandate  issued  and  was  filed  in  the  trial  court.  There- 
upon an  order  of  sale  was  issued  as  provided  in  the  original  judgment, 
except  that  it  contained  an  additional  direction  to  the  officer  executing 
the  writ  commanding  him  to  make  any  balance  of  the  judgment  remain- 
ing impaid  after  the  sale,  out  of  the  Bermea  Company  and  the  sureties 
on  its  supersedeas  bond.  Under  this  writ  the  mortgaged  property,  ex- 
cept a  few  insignificant  items  which  could  not  be  found,  were  seized  and 
sold,  leaving  a  large  balance  impaid  on  the  judgment  in  favor  of  Adoue 
against  the  Petri  Company.  That  company  and  the  Bermea  Company 
being  insolvent,  the  officer  holding  the  order  of  sale  levied  the  same 
on  property  of  Wettermark,  one  of  the  sureties  on  the  supersedeas  bond. 
Wettermark  brought  suit  in  the  District  Court  of  Nacogdoches  County 
against  Adoue,  the  clerk  who  issued  the  writ  and  the  sheriflE  who 
levied  it,  to  enjoin  the  writ  and  the  levy  and  sale  thereunder.  He 
obtained  judgment  in  the  District  Court,  but  on  appeal  to  the  Court 
of  Civil  Appeals  of  the  First  District  the  judgment  was  reversed  and 
the  suit  dismissed.  Adoue  v.  Wettermark,  22  Texas  Civ.  App.,  545. 
The  judgment  of  dismissal  was  based  on  the  ground  of  want  of  juris- 
diction. 

The  clerk  of  the  District  Court  of  Dallas  County  thereupon  issued 
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a  venditioni  exponas  commanding  the  sheriff  to  proceed  to  sell  under 
the  levy  made  by  virtue  of  the  original  writ.  Wettermark  then  insti- 
tuted this  suit  in  the  court  which  tried  the  original  cause.  Adoue,  the 
plaintiff  in  the  judgment,  and  the  officers  who  issued  and  levied  the 
writs  were  made  defendants.  Wettermark  sought  to  enjoin  the  collec- 
tion from  him  of  the  unpaid  balance  of  the  judgment  in  favor  of  Adoue 
against  the  Petri  Company,  and  on  a  trial  secured  a  decree  to  that  ef- 
fect    This  appeal  followed. 

There  is  no  dispute  as  to  the  facts.  The  question  in  the  case  is 
whether  the  appellant  Adoue  is  entitled  to  collect  the  balance  remain- 
ing unpaid  on  his  judgment  against  the  Petri  Company  out  of  appellee, 
Wettermark. 

The  right  of  a  party  aggrieved  by  a  judgment  rendered  against  him 
in  the  trial  court  to  appeal  therefrom,  while  not  guaranteed  to  him  as 
a  necessary  incident  to  a  fair  and  impartial  trial,  is  universally  reoag- 
nized  throughout  the  United  States.  It  has  ever  been  the  policy  of  the 
laws  of  Texas  to  secure  the  citizens  of  the  State  in  the  enjoyment  of  the 
right.  The  only  limitation  on  the  exercise  of  the  right  is  the  require- 
ment of  the  giving,  by  the  appellant,  of  such  bond  as  will  indemnify 
the  appellee  against  damages  occasioned  by  the  appeal  in  case  the  same 
is  not  successfully  prosecuted.  The  rule  applies  to  all  cases  except  those 
where  the  amount  in  controversy  is  too  insignificant  to  warrant  a  con- 
tinuance of  the  litigation.  The  right  to  suspend  the  enforcement  of 
the  judgment  pending  the  appeal  is  almost  as  material  and  valuable  as 
the  right  to  appeal  at  all,  and  has  been  so  regarded  and  provided  for  by 
our  lawmakers. 

On  an  appeal  from  a  judgment  such  as  that  in  favor  of  Adoue  against 
the  two  lumber  companies,  the  appellant  was  bound,  unless  unable  to 
give  bond  at  all,  to  make  the  cost  bond  provided  by  article  1400,  Re- 
vised Statutes,  or  the  supersedeas  bond  provided  by  article  1404.  It  is 
clear  that  had  the  Bermea  Company  given  the  cost  bond  it  and  its 
sureties  would  not,  on  an  affirmance  of  the  judgment,  have  become 
liable  for  the  sum  adjudged  to  Adoue  against  the  Petri  Company.  It 
did  not  give  the  cost  bond  because  it  desired  to  suspend  the  enforcement  of 
the  decree  of  foreclosure  against  it  pending  the  appeal,  and  could  do  so 
only  by  giving  a  supersedeas  bond.  The  only  supersedeas  bond  which 
could  be  given  was  that  provided  by  article  1404,  and  such  bond  was 
accordingly  entered  into.  The  purpose  of  making  such  bond  is  mani- 
fest. The  Bermea  Company  was  aggrieved  by  the  decree  of  foreclos- 
ure against  it.  It  desired  to  have  the  decree  revised  by  the  appellate 
courts.  It  wished  to  prevent  the  execution  of  the  decree  until  it  could 
be  determined  whether  the  same  had  been  properly  entered.  It  had  a 
right  to  so  appeal,  and  to  so  delay  the  execution  of  the  decree.  It  could 
avail  itself  of  the  right  only  by  giving  the  statutory  supersedeas  bond. 
The  bond  was  necessarily  in  the  amount  and  payable  and  conditioned  as 
prescribed  by  the  statute.  Was  it  intended  by  the  Legislature  that  the 
principal  and  sureties  on  such  bond  should  become  liable  on  a  judg- 
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ment  against  other  parties  and  in  which  they  were  not  concerned?    To 
so  hold  would  have  the  effect  in  many  cases^  of  placing  a  penalty  upon 
the  assertion  of  a  right.    The  facts  of  this  case  are  sufficiently  strong 
to  illustrate  the  truth   of   the   statement.    The  Petri  Company  owed 
Adoue  a  large  debt,  secured  by  a  mortgage  on  property  worth  little  more 
than  one-tenth  of  the  debt.    The  Bermea  Company  claimed  the  prop- 
erty and  denied  the  right  of  Adoue  to  a  foreclosure  against  it.    The 
trial  court  decided  that  Adoue  was  entitled  to  a  foreclosure,  and  the 
Bermea  Company  wanted  the  higher  courts  to  determine  whether  the 
decision  was  correct.     It  was  unwilling  that  the  property  claimed  by 
it  should  be  subjected  to  the  judgment  against  the  Petri  Company  un- 
til it  should  be  finally  determined  that  its  claim  of  no  lien  was  un- 
founded.   The  right  of  the  Bermea  Company  to  so  appeal  and  to  so 
suspend  the  decree  can  not  be  questioned.     It  could  secure  the  right 
only  by  giving  the  bond  executed  by  it.    If  the  statute  is  to  be  con- 
strued to  mean  that  the  Bermea  Company,  by  making  the  bond  afore- 
said, became  liable  for  the  judgment  against  the  Petri  Company,  in 
case  of  affirmance,  then  the  right  to  appeal  and  suspend  the  enforce- 
ment of  the  decree  of  foreclosure  against  it  was  coupled  with  the  con- 
dition that  it  should  bind  itself  to  pay  a  very  large  debt  and  judgment 
for  which  it  was  in  no  way  liable.    In  other  words,  such  a  construction 
of  the  statute  would  mean  simply  that  a  penalty  is  imposed  for  the 
assertion  of  a  right.    If  such  construction  is  adopted  if  would  bar  super- 
sedeas appeals  in  cases  like  this  and -deprive  the  aggrieved  party  of  a 
right  enjoyed  by  every  other  citizen.     Such  a  construction  is  inadmis- 
sible, unless  absolutely  required  by  the  plain  letter  of  the  statute.    Ob- 
viously it  was  the  purpose  of  the  statute,  by  compelling  the  giving  of 
the  bond  required,  to  secure  indemnity  to  the  appellee.    This  object  of 
the  statute  is  fulfilled  when  the  bond  is  so  construed  as  to  hold  the 
principal  and  sureties  thereon  liable  to  the  appellee  for  whatever  dam- 
ages he  has  sustained  by  reason  of  the  appeal.     In  many  of  the  States 
a  special  bond  in  such  cases  is  provided  for  by  statute,  and  it  may  be 
regretted  that  the  Legislature  of  this  State  has  overlooked  the  neces- 
sity for  a  similar  law.    But  it  is  incredible  that  our  lawmakers  in- 
tended to  impose  an  unjust  penalty  upon  a  party  for  the  assertion  by 
him  of  a  material,  valuable,  and  settled  right.    We  think  it  is  clear  that 
the  Legislature  intended  a  supersedeas  appeal  bond  to  be  oonstrued  as 
furnishing  indemnity  and  not  as  providing  for  a  penalty.     The  general 
form  of  bond  required  by  the  statute  is  sufficient  to  afford  indemnity 
to  the  appellee  in  a  case  like  this,  and  can  not  be  construed  as  doing 
more. 

The  giving  of  the  supersedeas  bond  did  not  suspend  the  execution 
of  the  judgment  against  the  Petri  Company  pending  the  appeal,  except 
in  so  far  as  the  judgment  provided  for  the  sale  of  the  mortgaged  prop- 
erty. Notwithstanding  the  appeal  of  the  Bermea  Company,  Adoue 
might  have  had  execution  against  the  Petri  Company  and  have  pix)- 
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ceeded  to  collect  his  money  judgment  against  it.  Any  property,  subject 
to  execution,  which  was  owned  by  the  Petri  Company  was  liable  to 
seizure  under  Adoue's  judgment.  The  judgment  is  not  so  worded  as 
to  compel  Adoue  to  exhaust  the  mortgaged  property  before  resorting  to 
a  levy  on  other  property  of  the  Petri  Company.  Frieberg  v.  Embree, 
1  White  &  W.,  sec.  1095 ;  Struper  v.  Ferris,  64  Texas,  12.  Such  being 
the  case,  the  damages  suffered  by  Adoue  on  account  of  the  appeal  of  the 
Bermea  Company  should  not  be  measured  by  the  amount  of  the  judg- 
ment against  the  Petri  Company.  By  executing  the  bond  in  question, 
the  Bermea  Company  and  its  sureties  became  liable  to  Adoue,  in  case  the 
judgment  against  it  was  aflBrmed,  for  the  value  of  the  mortgaged  prop- 
erty. If  the  said  property  had  been  destroyed,  or  if  it  had  been  placed 
beyond  reach  of  execution,  or  if  it  had  depreciated  in  value  while  ttie 
appeal  was  pending,  then  the  appellant  and  its  sureties  were  bound  to 
make  good  the  loss  sustained  by  Adoue.  Interest  on  the  value  of  tiie 
property  and  costs  of  the  appeal  should  also  be  included.  These  dam- 
ages could  be  ascertained  in  a  proper  action  on  the  bond. 

We  conclude  that  the  supersedeas  bond  given  by  the  Bermea  Com- 
pany did  not  bind  it  and  its  sureties  to  pay  the  judgment  against  the 
Petri  Company.  Blair  v.  Sanbum,  82  Texas,  .689 ;  Crumley  v.  Mc- 
Kinney,  9  S.  W.  Rep.,  159;  Struper  v.  Ferris,  64  Texas,  12;  Stephens 
V.  Shannon,  44  Ark.,  178;  Titlow  v.  Oatmeal  Co.,  48  Pac.  Rep.  (Wash.), 
406 ;  Scott  V.  Marchant,  88  Ind.,  349 ;  Kaphart  v.  Bank,  4  Mich.,  602 ; 
Gilbert  v.  Bamberger,  44  S.  W.  Rep.  (Ky.),  421;  Association  v.  Bead, 
124  K  Y.,  189;  Supervisors  v.  Kennicott,  103  U.  S.,  555. 

Appellants  contend  that  the  judgment  of  affirmance  is  a  judgment  in 
favor  of  Adoue  against  the  Bermea  Company  and  its  sureties  for  the 
amount  of  the  judgment  in  his  favor  against  the  Petri  Company,  and 
that,  even  if  such  judgment  is  erroneous,  it  can  only  be  questioned  by 
proper  motion  in  the  court  rendering  it,  or  by  application  to  the  Su- 
preme Court  for  writ  of  error.  We  do  not  concur  in  the  contention  that 
the  judgment  is  of  the  character  claimed.  The  judgment,  which  is  set 
out  in  full  above,  is  in  the  language  of  the  usual  form  employed  by  the 
appellate  courts  of  the  State  when  cases  in  which  there  are  supersedeas 
appeal  bonds  are  affirmed.  The  fact  that  a  form  so  general  in  its  terms 
was  used,  authorizes  a  latitude  of  construction  which  might  be  other- 
wise unwarranted.  It  is  significant  that  the  judgment  awards  to  the 
Petri  Company  the  amount  recovered  by  it  in  the  trial  court,  when  in 
fact  it  had  recovered  nothing.  We  will  assume,  in  the  absence  of  a 
clear  expression  to  the  contrary,  that  our  sister  court  holds  the  view  we 
take  as  to  the  legal  liability  of  the  principal  and  sureties  on  the  bond, 
and  as  a  judgment  against  them  for  the  Petri  Company's  debt  was  un- 
authorized, it  will  be  presumed  that  no  such  judgment  was  rendered 
unless  the  language  of  the  judgment  forbids  the  presumption.  The 
judgment  is  that  the  judgment  of  the  court  below  be  afiSrmed,  and  that 
Adoue  recover  of  the  Bermea  Company  and  its  sureties  such  amounts 
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as  were  adjudged  to  him  by  the  court  below.  The  contention  of  appel- 
lants is  that  this  means  Adoue  recovered  of  the  Bermea  Company  and 
its  sureties  the  amounts  adjudged  to  him  against  the  Petri  Company, 
while  the  appellee  insists  that  it  means  that  Adoue  recovered  of  the 
said  parties  the  amounts  adjudged  against  the  Bermea  Company.  If 
we  adopt  the  contention  of  appellants,  we  in  eifect  hold  that  the  court 
entered  an  illegal  and  imauthorized  judgment.  The  issues  in  contro- 
versy on  that  appeal  were  solely  between  Adoue  and  the  Bermea  Com- 
pany; the  judgment  against  the  Petri  Company  was  not  before  the  court 
for  revision.  It  is  reasonable  to  suppose  that  the  court,  in  entering  the 
judgment,  had  in  mind  the  controverted  issues  only,  and  that  it  did 
not  consider  questicas  not  involved  in  the  decision  of  the  case.  The 
judgment  appealed  from  was  the  decree  of  foreclosure  against  the  Ber- 
mea Company,  and  the  afQrmance  of  that  judgment  required  the  entry 
of  a  judgment  fixing  the  liability  of  the  appellant  and  its  sureties  for 
the  damages  recoverable  by  the  appellee,  and  did  not  necessitate  any  de- 
cree concerning  the  judgment  against  the  Petri  Company.  The  lan- 
guage of  the  judgment  will  be  held,  therefore,  to  relate  to  the  matters 
to  be  adjudicated,  and  not  to  questions  not  in  controversy.  This  re- 
quires the  adoption  of  the  construction  contended  for  by  appellee,  that 
the  effect  of  the  judgment  was  to  finally  determine  the  liability  of  the 
Bermea  Company  and  its  bondsmen  for  the  damages  sustained  by 
Adoue  by  reason  of  the  appeal.  The  judgment  should  be  considered 
as  a  whole,  keeping  in  view  the  issues  before  the  court  and  the  proper 
judgment  to  be  rendered,  and  when  this  is  done,  we  think  it  is  clear 
that  the  construction  contended  for  by  appellants  must  be  rejected,  and 
that  the  only  fair  and  reasonable  construction  of  the  judgment  is  to 
hold  it  to  be  a  mere  judgment  affirming,  with  costs  of  appeal,  the  decree 
of  foreclosure  against  the  Bermea  Company  entered  by  the  trial  court, 
and  concluding  the  liability  of  said  company  and  its  sureties  for  what- 
ever damages  which  might  thereafter,  in  the  proper  proceeding,  be 
shown  to  have  been  suffered  by  Adoue  in  consequence  of  the  appeal. 
By  the  judgment  of  the  Court  of  Civil  Appeals  the  judgment  of  the 
court  below  was  in  all  things  affirmed.  The  judgment  which  was  af- 
firmed was  simply  a  judgment  of  foreclosure  against  the  Bermea  Com- 
pany. If  the  judgment  of  affirmance  should  be  construed  as  a  judg- 
ment against  the  Bermea  Company  for  the  debt  of  the  Petri  Company, 
it  would  not  be  a  judgment  of  affirmance,  but  would  amount  to  a  reform- 
ation of  the  judgment  appealed  from  and  the  rendition  of  an  entirely 
different  judgment  from  that  rendered  by  the  trial  court.  Our  con- 
clusion is  that  the  Court  of  Civil  Appeals  did  not  render  judgment 
against  the  Bermea  Company  and  its  sureties  for  the  amount  of  the 
judgment  against  the  Petri  Company. 

It  is  insisted  by  appellants  that  the  suit  of  appellee  against  them 
which  was  brought  in  the  District  Court  of  Nacogdoches  County  and 
dismissed  by  the  court  for  want  of  jurisdiction  is  res  adjudicata  of  the 
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cause  of  action  sued  on  herein.  A  judgment  is  res  adjudicata  only 
when  the  court  rendering  it  had  jurisdiction  of  the  cause  of  action.  As 
the  District  Court  of  Nacogdoches  County  had  no  jurisdiction  of  the 
suit  of  appellee  filed  in  that  courts  and  as  the  suit  was  dismissed  because 
of  that  fact,  the  contention  of  appellants  must  be  overruled. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  C.  Moore  v.  Mollie  Moorb. 

Decided  March  29,  1902. 

l«-^:oiiuniiiiit7  Property— Payment  With  Separate  Funds. 

Where  a  husband  bought  land  partly  for  cash  and  partly  on  timey  makrag 
the  cash  payment  wholly  with  community  funds,  the  land  remained  community 
tf tate  altnough  he  made  the  deferred  payments  with  his  separate  funds,  hut 
the  commimity  estate  was  chargeable  with  the  amount  so  paid  by  him,— then 
being  no  agreement  at  the  time  the  land  was  bought  that  it  should  be  his  sepa- 
rate property  to  the  extent  that  it  should  be  paid  for  with  his  separate  means. 

S.^Same— Parol  Partition. 

Where  a  husband  and  wife  owning  community  lands,  after  separation  and 
under  a  parol  agreement  in  relation  to  their  interests,  jointly  incumbered  tiie 
lands  for  the  husband's  benefit  to  an  amount  more  than  the  value  of  his  inter- 
est, the  wife  to  have  the  lands  remaining  after  that  debt  was  paid  as  her  sepa- 
rate property,  and  she  held  possession  of  such  remaining  lands  for  about  ten 
years  and  made  considerable  improvements,  the  transactions  amounted  to  an 
equitable  partition  which,  having  been  fully  executed,  the  courte  will  uphold  and 
enforce  by  decreeing  the  legal  title  to  the  wife. 

Appeal  from  Fannin.    Tried  below  before  Hon.  Ben  H.  Denton. 

Chas,  D.  Grace  and  Richard  B.  Semple,  for  appellant 

J.  C.  Meade,  Thomas  dc  Donaldson,  and  Taylor  dc  McOrady,  for  ap- 
pellee. 

TEMPLETON,  Associate  Justice. — ^The  appellee,  Mollie  Moore, 
brought  this  suit  against  the  appellant,  J.  C.  Moore,  for  divorce  and  for 
the  adjustment  of  their  property  rights.  A  jury  trial  resulted  in  a  de- 
cree for  divorce  and  in  a  judgment  awarding  to  the  appellee  the  prop- 
erty in  controversy,  which  consisted  of  120  acres  of  land. 

J.  C.  Moore  and  Mollie  Moore  were  married  in  1869  and  lived  to- 
gether as  husband  and  wife  until  November,  1887,  when  Moore,  after 
being  guilty  of  cruel  treatment  toward  his  wife  of  such  a  nature  as  to 
render  their  living  together  insupportable,  abandoned  her,  and  they  hare 
lived  apart  since  that  time.  During  the  time  they  lived  together  they 
acquired  four  tracts  of  land  aggregating  280  acres,  the  120  acres  in  con- 
troversy being  a  part  thereof.    It  was  alleged  by  appellee  that  all  the 
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land  wa8  paid  for  with  community  funds  and  was  community  property. 
It  was  claimed  by  appellant  that  the  land  was  his  separate  property,  hav- 
ing been  paid  for  with  money  inherited  by  him.  It  was  alleged  in  ap- 
pellee's petition  "that  on  or  about  the  29th  day  of  January,  1890,  plain- 
tiif  and  defendant^  then  being  permanently  separated  with  no  expectation 
of  ever  again  living  together  as  husband  and  wife,  entered  into  an  agree- 
ment, which  was  in  its  terms  fair  and  just  to  defendant,  concerning 
their  property  rights,  by  the  terms  of  which  it  was  agreed  that  plaintiflE 
would  join  with  the  defendant  and  enable  the  defendant  to  borrow 
$2500  by  giving  a  deed  of  trust  upon  all  of  said  lands,  and  that  plaintiff 
was  to  have  no  part  of  said  $2500,  but  that  defendant  was  to  have  the 
same  as  his  separate  property  and  would  accept  the  same  in  full  of  his 
interest  in  said  community  property.'^ 

It  was  further  alleged  that  the  said  sum  was  borrowed  in  pursuance 
of  said  agreement  and  was  received  and  appropriated  by  appellant,  and 
was  more  than  the  value  of  his  interest  in  the  community  property.  It 
was  also  alleged  that,  by  the  terms  of  the  said  agreement,  the  money  so 
borrowed  was  to  be  paid  by  appellee  out  of  the  said  lands  and  that  she 
was  to  have  and  hold  whatever  lands. remained,  after  paying  the  said 
debt,  as  her  separate  property,  and  it  was  further  alleged  that  all  of  the 
said  lands  except  the  120  acres  in  controversy  was  sold  by  appellant  and 
appellee  and  the  proceeds  of  said  sales  paid  on  said  debt,  leaving  an  un- 
paid balance  of  about  $500,  which  was  paid  by  appellee  out  of  her  sep- 
arate funds.  The  case  was  submitted  on  special  issues,  and  the  jury 
found  that  the  allegations  in  appellee's  petition  concerning  the  said  lands 
being  community  property  and  concerning  the  said  agreement  and  the 
payment  of  said  debt  were  true.  The  evidence  was  suflRcient  to  justify 
the  findings. 

The  court  instructed  the  jury  that  if  any  of  the  said  lands  were  bought 
partly  for  cash  and  partly  on  credit,  and  if  the  cash  payment  was 
wholly  made  out  of  community  funds,  then  such  lands  would  be  com- 
munity property^  even  if  appellant  paid  the  remainder  of  the  purchase 
money  out  of  his  separate  property,  but  that  if  appellant  did  so  pay  the 
notes  given  for  part  of  the  purchase  money,  the  community  estate  would 
be  chargeable  with  the  amount  paid  by  him.  The  charge  follows  the 
law  as  declared  by  this  court  in  Hirsch  v.  Huvell,  60  Southwestern  Re- 
porter, 887.  There  was  no  evidence  to  the  effect  that  it  was  understood, 
at  the  time  the  deed  was  taken,  that  the  deferred  payments  should  be 
made  by  appellant,  and  that  the  land  was,  to  the  extent  of  such  pay- 
ments, to  be  his  separate  property. 

The  agreement  in  regard  to  the  division  of  the  property  was  verbal. 
The  court  permitted  the  appellee,  over  objection  by  appellant,  to  testify 
as  to  the  terms  of  the  agreement,  the  objection  being  that  the  husband 
and  wife  can  not  legally  partition  their  community  estate  by  parol  agree- 
ment so  as  to  pass  title  from  one  to  the  other.  The  court  propounded 
to  the  jury  the  question  whether  appellant  and  appellee  did  enter  into 
the  agreement  set  out  in  appellee's  petition,  and  if  so,  whether  it  was 
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fair  and  just  to  appellant.  Complaint  is  made  of  the  maimer  in  which 
the  issue  was  submitted,  the  contention  being  that  the  court  should  have 
stated  the  terms  of  the  alleged  agreement  in  connection  with  the  ques- 
tion. Appellant  also  complains  of  the  submission  of  the  said  question 
to  the  jury,  because  the  only  evidence  tending  to  show  any  such  agree- 
ment was  that  of  appellee,  which  showed  an  agreement  different  from 
that  alleged.  Another  contention  of  appellant  is  that  the  court  was 
not  warranted  by  the  pleadings,  evidence,  and  findings  of  the  jury  in 
entering  judgment  for  appellee  for  the  lands  in  controversy,  for  the  rea- 
son that  the  agreement  shown  was  not  sufficient  to  divest  appellant  of 
his  interest  in  said  lands.  These  contentions  of  appellant  are  stated 
together,  as  they  all  relate  to  the  same  matter.  None  of  them,  except 
the  last,  requires  serious  consideration.  The  reference  to  the  aU^a- 
tions  of  the  petition  in  the  question  propounded  to  the  jury  was  suffi- 
ciently specific  to  direct  the  attention  of  the  jury  to  the  very  facts 
they  were  called  to  pass  upon,  and  their  findings  show  that  they  thor- 
oughly understood  the  issues  submitted  to  them.  No  additional  special 
findings  were  requested.  There  is  no  real  difference  between  the  agree- 
ment shown  by  Mrs.  Moore^s  testimony  and  that  alleged  in  the  petition. 
If  the  agreement  and  the  acts  of  the  parties  thereunder  had  any  binding 
force  whatever,  Mrs.  Moore  was  a  competent  witness  and  the  court  did 
not  err  in  permitting  her  to  testify. 

Whether  the  transactions  between  the  parties  in  relation  to  the  agree- 
ment, which  were  alleged  and  proved  by  appellee  and  established  by  the 
findings  of  the  jury,  authorized  a  judgment  in  her  favor  for  the  lands 
in  controversy,  is  the  remaining  question  in  the  case.  In  Hains  v. 
Wheeler,  76  Texas,  390,  it  was  held  that  deeds  of  separation  made  after 
separation  are  valid  so  far  as  they  settle  the  rights  of  property  between 
husband  and  wife,  if  made  without  coercion  or  undue  influence,  and 
the  provisions  are  just  and  equitable.  On  the  authority  of  that  case, 
the  agreement  set  up  herein  can  not  be  held  void  as  being  contrary  to 
public  policy.  In  this  case  the  husband  and  wife  owned,  in  community, 
280  acres  of  land  at  the  time  of  the  separation.  After  permanent  sep- 
aration they  jointly  incumbered  the  land,  for  the  benefit  of  the  hus- 
band, with  a  debt  of  $2500,  which  was  more  than  the  value  of  his  in- 
terest in  the  community  estate.  Over  half  of  the  land  was  jointly  sold 
by  the  husband  and  wife  to  discharge  the  debt.  All  this  was  done  under 
an  agreement  that  the  sum  so  received  by  the  husband  was  accepted  by 
him  in  full  of  his  interest  in  the  community  property,  and  that  the  lands 
remaining  on  hand  after  the  debt  was  paid  should  be  the  separate  prop- 
erty of  the  wife.  She  was  in  possession  of  the  land  now  claimed  by 
her  for  about  ten  years  before  this  suit  was  brought,  claiming  the  same 
under  said  agreement.  She  made  considerable  improvements  thereon. 
If  she  is  permitted  to  recover  the  land  in  controversy,  she  will  have  re- 
ceived no  more  than  her  share  of  the  community  estate.  Her  equitable 
right  to  the  land  is  clear,  and  we  think  that  she  shguld,  under  the  facts 
shown,  be  now  vested  with  the  legal  title.    The  transactions  between  the 
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husband  and  wife  amounted  to  an  equitable  partition  and  division  of 
the  community  property,  and  having  been  fully  executed,  the  agreement 
should  be  upheld  and  enforced. 
The  judgment  is  affirmed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
Louisa  Moore  et  al. 

Decided  March  29,  1002. 

L^Action  for  Personal  Injury— Survival— Death  Before  Suit  BroiQtht, 

Under  the  article  of  the  statute  providing  that  causes  of  action  upon  which 
suit  may  hereafter  be  brought  by  the  injured  party  for  personal  injuries  other 
than  those  resulting  in  death  shall  not  abate  by  reason  of  such  party's  death, 
it  is  not  necessary  to  the  survival  of  the  cause  of  action  that  suit  uiereon  should 
be  brought  by  such  party  in  his  lifetime.    Rev.  Stats.,  art.  3353a. 

S.— Railway  Company— Assumed  Risk— Engineer— ^Track. 

A  locomotive  engineer  making  dailv  trips  over  a  certain  track  does  not  as- 
sume the  risk  of  an  unknown  defect  m  the  track  unless  the  generally  known 
condition  of  the  track  is  such  that  he  should  have  anticipated  the  existence  of 
the  particular  defect. 

3. — Same— Duty  of  Lookout. 

A  locomotive  engineer  is  not  bound,  for  the  purpose  of  his  safety,  to  keep 
a  lookout  ahead  to  ascertain  whether  the  company  has  performed  its  duty  as 
to  furnishing  him  a  reasonably  safe  track,  as  he  has  the  right  to  presiune  that 
it  has  done  so,  and  does  not  assume  the  risk  of  its  failure  in  such  respect. 

4.— Personal  Injury— Evidence. 

Where  the  action  is  for  personal  injury,  testimony  that  before  the  accident 
the  injured  party's  disposition  was  pleasant,  and  that  after  it  he  was  melan- 
choly and  depressed,  was  admissible  to  show  that  he  suffered  physical  pain  and 
mental  anguish  on  account  of  the  injuries. 

5. — Same — Survival  of  Action— Mental  Suffering. 

Under  the  statute  providing  that  a  cause  of  action  for  personal  injury  shall 
not  abate  because  of  the  death  of  the  injured  party,  the  entire  action  survives 
to  the  heirs,  and  they  may'  recover  for  physical  pain  and  mental  anguish  suf- 
fered by  the  deceased  up  to  the  time  of  his  death.    Rev.  Stats.,  art.  3352a. 

6.— Appeal— Bill  of  Exceptions  and  Statement  of  Facta  in  Conflict. 

Where  the  agreed  statement  of  facts  does  not  contain  testimony  which  a 
bill  of  exceptions  shows  was  admitted,  the  statement  of  facts  will  control,  and 
an  assignment  of  error  based  on  the  bill  of  exceptions  will  not  be  considered. 

Appeal  from  Johnson.    Tried  below  before  Hon.  William  Poindexter. 

J.  W.  Terry  and  Ramsey  &  Odell,  for  appellant. 

J.  A.  Stanford  and  D.  M,  Wathins,  for  appellees. 

TEMPLETON,  Associate  Justice. — ^This  case  comes  before  us  on 
appeal  from  a  judgment  recovered  by  the  wife  and  children  of  Thomas 
Moore,  deceased,  on  account  of  personal  injuries  sustained  by  him  which 
did  not  result  in  his  death.     Moore  did  not  sue  on  the  said  cause  of 
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action  in  his  lifetime,  this,  suit  having  been  instituted  by  appellees^  as 
his  heirs,  after  his  death. 

Appellees  base  their  right  to  recover  on  article  3363,  Revised  Statutes 
of  1895,  which  reads  as  follows :  "Causes  of  action  upon  which  suit  has 
been  or  may  hereafter  be  brought  by  the  injured  party  for  personal  in- 
juries other  than  those  resulting  in  death,  whether  such  injuries  be  to 
the  health  or  to  the  reputation,  or  to  the  person  of  the  injured  party, 
shall  not  abate  by  reason  of  his  death,  nor  by  reason  of  the  death  of  the 
person  against  whom  such  cause  of  action  shall  have  accrued;  but  in 
case  of  the  death  of  either  or  both,  such  cause  of  action  shall  survive 
to  and  in  favor  of  the  heirs  and  legal  representatives  of  such  injured 
party  and  against  the  person,  receiver  or  corporation  liable  for  such  in- 
juries and  nis  legal  representatives;  and  so  surviving  such  cause  of 
action  may  be  hereafter  prosecuted  in  like  manner  and  with  like  legal 
effect  as  would  a  cause  of  action  for  injuries  to  personal  property." 
Appellant  contends  that  the  statute  applies  only  where  the  injured 
party  has  sued  on  his  cause  of  action  in  his  lifetime,  and  that,  as  Moore 
never  sued,  the  cause  of  action  abated  upon  his  death  and  did  not 
survive  to  his  heirs. 

Appellant  insists  that  the  language  of  the  statute  is  susceptible  of  no 
other  construction  than  that  for  which  it  contends,  and  that,  according 
to  the  rule  laid  down  in  Turner  v.  Cross,  83  Texas,  318,  such  construc- 
tion must  be  accepted  as  indicating  the  intention  of  the  Legislature. 
The  soundness  of  the  rule  of  law  insisted  upon  is  unquestioned,  but  we 
awi  not  concur  in  the  contention  that  the  language  of  said  article  is 
<»pable  of  no  other  ccmstruction  than  that  proposed.  The  act  provides 
ihat  "causes  of  action  upon  which  suit  ♦  ♦  ♦  may  hereafter  be 
brought  by  the  injured  party  for  personal  injuries  other  than  those  re- 
sulting in  death,'^  shall  not  abate  by  reason  of  the  death  of  such  party. 
This  language  may  be  construed  to  mean  that  it  was  the  intention  of 
ihe  Legislature  to  provide  against  the  abatement  of  causes  of  action 
upon  which  the  injured  party  had  the  right  to*  sue. 

That  construction  should  be  adopted  which  is  in  harmony  with  the 
intention  of  the  Legislature  as  disclosed  by  a  consideration  of  the  en- 
tire act,  keeping  in  view  the  old  law,  the  evil,  and  the  remedy. 

The  act,  as  originally  passed,  was  entitled:  "An  act  to  provide  for 
the  survival  of  causes  of  action  for  personal  injuries  other  than  those 
resulting  in  death,  and  for  the  enforcement  thereof."  Acts  1895,  chap. 
89.  It  will  be  observed  that  in  the  caption  of  the  act  the  purpose  of  the 
law  is  declared  to  be  to  provide  for  the  survival  of  such  causes  of  action, 
and  not  to  prevent  the  abatement  of  suits  brought  thereon. 

In  the  body  of  the  act  it  is  provided  that  the  cause  of  action  shall 
not  abate,  and  that  the  cause  of  action  shall  survive,  nothing  being  said 
about  the  abatement  or  revival  of  suit  brought  on  such  cause  of  action. 
The  act,  considered  as  a  whole,  shows  that  the  cause  of  action  was  the 
subject  with  which  the  Legislature  was  dealing,  and  forbids  the  con- 
struction that  it  was  intended  simply  to  prevent  the  abatement  of  suits 
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bronght  on  such  causes  of  action  by  the  injured  party  in  his  lifetime. 
At  the  time  the  act  in  question  was  passed,  causes  of  action  for  in- 
juries not  resulting  in  death  did  not  survive  to  the  heirs  of  the  injured 
party,  but  abated  upon  his  death.  By  the  policy  of  the  common  law, 
such  causes  of  action  were  considered  as  being  so  purely  personal  in 
their  nature  that  they  ought  to  be  held  to  die  with  the  injured  party 
and  constitute  no  part  of  his  estate.  The  Legislature  considered  this 
condition  of  the  law  as  an  evil  and  passed  the  aforesaid  act  as  a  remedy 
therefor.  Clearly,  the  principal  question  before  the  Legislature  was 
whether  the  policy  of  the  common  law  should  be  adhered  to,  or  a  new 
policy  at  variance  therewith  adopted  and  followed.  A  conclusion  ad- 
verse to  the  wisdom  of  the  old  policy  was  reached  and  the  bar  against 
the  survival  of  such  causes  of  action  removed. 

It  was  within  the  power  of  the  Legislature  to  have  provided  only  for 
the  survival  of  such  causes  of  action  as  had  been  sued  on  by  the  in- 
jured party,  but  such  an  act  would  have  been  a  legal  anomaly.  We 
know  of  no  case  in  the  history  of  legislation  where  this  has  been  done. 
Many  of  the  States  have  abrogated  the  common  law  rule  in  these  cases, 
but  in  none  of  them  is  the  survival  of  the  cause  of  action  made  to  de- 
pend on  the  bringing  of  suit  thereon  by  the  injured  party  in  his  life- 
time. If  our  Legislature  had  intended  to  adopt  a  policy  at  variance  both 
with  that  of  the  common  law  and  that  of  the  States  which  had  repu- 
diated the  rule  at  common  law,  such  intention  would  have  been  mani- 
fested in  no  uncertain  and  doubtful  way. 

In  Railway  v.  Miller,  21  Texas  Civil  Appeals,  609,  it  was  held  that  a 
transfer,  by  the  injured  party,  befire  suit  brought,  of  a  cause  of  action 
for  personal  injuries  not  resulting  in  death,  was  legal  and  binding. 
The  holding  can  be  sustained  only  on  the  theory  that  the  survival  of 
the  cause  of  action  did  not  depend  on  the  bringing  of  suit  thereon  by 
the  injured  party  in  his  lifetime.  The  point  here  involved  is  in  effect 
decided  in  that  case.  Our  conclusion  is  that  the  contention  of  appel- 
lant is  without  merit,  and  that,  under  article  3353a,  Revised  Statutes, 
1895,  the  cause  of  action  sued  on  herein  did  not  abate  upon  the  death 
of  Moore. 

At  the  time  of  the  accident  Moore  was  an  engineer  in  the  employ  of 
appellant  and  had  been  so  employed  for  four  or  five  years.  As  such 
engineer  he  made  a  daily  trip  from  Cleburne  to  Weatherford  and  re- 
turn, and  did  the  necessary  switching  in  the  yards  at  Weatherford.  On 
the  day  of  the  accident,  while  he  was  pulling  his  train  very  slowly  along 
in  the  yards  at  Weatherford,  he  heard  something  rattling  under  the 
engine.  Without  stopping  the  train,  he  got  off  the  engine  and  down  on 
the  ground  beside  it  for  the  purpose  of  looking  under  the  engine  to  see 
what  was  the  matter.  After  he  had  made  the  necessary  inspection,  he 
started  to  get  back  on  the  engine.  Just  as  he  placed  his  foot  on  the  step 
the  engine  struck  a  place  in  the  track  where  there  was  a  short  rail,  which 
was  not  properly  joined  to  the  other  rails,  thereby  making  some  low 
joints  and  an  uneven  track,  on  account  of  which  condition  of  the  track 
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the  engine  gave  a  Inrch^  causing  Moore  to  loee  his  footing.  He  fell  and 
was  caught  under  the  wheels  of  the  engine,  his  leg  being  crushed  and 
mangled  to  such  extent  as  to  necessitate  amputation. 

Appellant  requested  the  court  to  charge  the  jury  that  if  its  track 
along  its  line  of  road  from  Cleburne  to  Weatherford  and  in  the  yards 
at  Weatherford  was  in  a  bad  condition  and  the  fact  was  known  to 
Moore,  or  if  in  the  ordinary  discharge  of  his  duties  he  must  have  known 
it,  then  he  assumed  the  risk  of  injury  on  account  of  the  condition  of 
the  track  even  if  he  did  not  know  of  the  particular  defect  which  caused 
the  accident.  The  court  refused  to  give  the  requested  charge.  There 
was  no  attempt  to  show  that  the  track  of  the  Weatherford  branch  of  ap- 
pellant's road  was  in  a  general  bad  condition,  thereby  rendering  it  un- 
safe and  dangerous  to  operate  a  train  over  it.  The  testimony  as  to 
the  bad  condition  of  the  track  was  oonjSned,  practically,  to  the  very 
point  of  the  accident.  It  was  not  shown  that  there  was  another  short 
rail  on  the  entire  line  of  road,  nor  that  there  were  any  other  joints  in 
such  condition  as  to  render  it  hazardous  to  run  a  train  over  same.  No 
other  accident  is  shown  to  have  occurred  in  the  yards  or  near  the  place 
where  Moore  was  injured.  The  conductor  of  the  train  in  question  had 
served  in  that  capacity  for  years,  and  had  never  noticed  the  short  rail 
or  the  defective  joints.  In  this  state  of  the  evidence  the  requested 
charges  were  properly  refused.  Moore  could  not  be  held  to  have  as- 
sumed the  risk  of  an  unknown  defect  in  the  track,  unless  the  general 
known  condition  of  the  track  was  such  that  he  ought  to  have  antici- 
pated the  existence  of  the  particular  defect.  It  is  clear  that  the  evi- 
dence presents  no  such  case. 

Appellant  requested  a  special  charge  which  was  refused,  to  the  effect 
that  if  the  track  at  the  point  of  the  accident  was  defective  and  such 
condition  was  patent  and  open  to  ordinary  observation,  and  Moore  knew 
the  condition  of  the  track,  or  in  the  ordinary  discharge  of  his  duties 
must  have  known  thereof,  and  voluntarily  continued  in  the  service  of 
appellant,  he  assimied  the  risk  of  injury  on  account  of  such  defect,  and 
the  plaintiffs  could  not  recover.  The  court  instructed  the  jury^  in  sub- 
stance, that  Moore,  when  he  entered  the  service  of  appellant,  had  a 
right  to  rely  on  the  assumption  that  the  track  was  in  a  reasonably  safe 
condition  and  was  not  required  to  see  whether  it  was  or  not;  that  he 
did  not  assume  the  risk  arising  from  the  failure  of  appellant  to  use 
ordinary  care  to  keep  the  track  in  a  reasonably  safe  condition,  but  that 
if  the  track  at  the  point  of  the  accident  was  defective  or  unsafe  and  if 
Moore  knew  that  fact,  or  if  in  the  ordinary  discharge  of  his  duties  ae 
engineer  he  must  necessarily  have  acquired  such  Imowledge,  then  in 
such  case  he  assumed  all  the  ordinary  risks  incident  to  attempting  to 
mount  the  engine  under  the  circumstances;  that  if  the  track  at  said 
point  was  defective,  unsafe,  and  dangerous,  and  Moore,  at  or  before  the 
time  of  his  injury,  knew  the  fact,  or  if  in  the  ordinary  discharge  of  his 
duties  as  engineer  must  necessarily  have  acquired  such  knowledge,  and 
nevertheless  attempted  to  mount  the  engine  in  the  manner  he  did  and 
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was  thereoy  injured,  then  the  jury  should  find  for  the  defendant,  even 
though  the  defendant  may  have  been  negligent  in  failing  to  repair 
the  track  or  to  have  it  in  reasonably  safe  condition.  The  charge  fol- 
lows a  long  line  of  approved  precedents.  It  is  in  almost  the  exact 
language  of  the  law  as  announced  in  Bail  way  v.  Hannig,  91  Texas,  347. 
It  rendered  unnecessary  the  giving  of  the  requested  charge.  The  only 
criticism  of  the  charge  which  requires  notice  is  that  which  questions  its 
correctness  on  the  ground  that  it  was  Moore's  duty  as  engineer  to  keep 
a  lookout,  and  that  he  was  therefore  bound  to  use  ordinary  care  to 
learn  the  condition  of  the  track,  and  could  not  rely  on  the  assimiption 
that  the  track  was  in  a  reasonably  safe  condition.  The  proposition  is 
untenable.  Moore  had  a  right  to  suppose  that  the  company  had  per- 
formed its  duty  to  use  ordinary  care  to  have  the  track  in  a  reasonably 
safe  condition,  and  while  he  was  bound  to  keep  a  lookout  in  order  to 
secure  the  safety  of  his  train,  the  lookout  was  not  kept  for  the  purpose 
of  ascertaining  whether  the  company  had  performed  its  duty,  but  for 
obstructions  on  the  track  «nd  for  conditions  which  the  care  of  the  com- 
pany could  not  provide  against.  He  was  not  a  track  inspector,  and  ap- 
pellant owed  him  the  duty  to  use  ordinary  care  to  furnish  him  with  a 
reasonably  safe  track  to  run  over.  He  had  a  right  to  presimie  that  the 
company  has  discharged  its  said  duty  and  did  not  assume  the  risk  of  its 
failure  to  do  so. 

The  court  charged  the  jury  fully  and  correctly  upon  the  issue  of  con- 
tributory negligence.  In  submitting  this  issue  the  court  did  not,  as 
contended  by  appellant,  require  the  jury  to  find  that  the  act  of  Moore 
in  attempting  to  mount  the  engine,  if  the  same  was  negligent,  was  the 
proximate  cause  of  the  injury,  and  did  not  therefore  violate  the  rule 
laid  down  in  the  Roland  case,  90  Texas,  365. 

Appellant  complains  of  the  admission,  over  its  objections,  of  testi- 
mony to  the  effect  that  before  the  accident  Moore's  disposition  was 
pleasant,  bright,  and  sunny,  and  that  after  he  was  injured  he  was  de- 
pressed in  spirits  and  melancholy.  The  evidence  was  admissible  as 
tending  to  show  that  he  suffered  physical  pain  and  mental  anguish  on 
account  of  his  injuries.  The  charge  of  the  court  did  not  permit  the 
jury  in  assessing  damages  to  allow  anything  on  account  of  his  depres- 
sion and  melancholy. 

Appellant  contends  that  the  appellees,  if  entitled  to  recover  at  all, 
could  not  recover  for  the  physical  pain  and  mental  anguish  suffered  by 
Moore  up  to  the  time  of  his  death.  By  the  terms  of  the  statute  the 
entire  cause  of  action,  and  not  merely  a  part  thereof,  survived  to 
Moore's  heirs,  and  the  contention  must  be  held  to  be  without  merit. 
Bev.  Stats.,  art.  3353a;  Busw.  on  Pers.  Inj.,  sec.  20. 

Appellees  were  permitted,  over  the  objections  of  appellant,  to  prove 
that  when  Moore  was  seized  with  the  sickness  which  resulted  in  his 
death  he  called  in  a  physician,  who  examined  and  prescribed  for  him; 
that  he  told  the  physician,  in  response  to  questions  propounded  as  a 
basis  for  treatment,  that  he  suffered  pain  in  his  side  and  had  so  suf- 
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fered  ever  since  he  was  injured.  The  information  was  sought  by  the 
physician  in  order  to  enable  him  to  properly  diagnose  the  case,  and  the 
court  correctly  permitted  him  to  state  the  same  to  the  jury  as  a  part 
of  the  facts  upon  which  he  based  his  opinion  as  an  expert  as  to  the 
cause  of  death.  Railway  v.  Rose,  49  S.  W.  Rep.,  133.  The  testimony 
was  admissible  for  the  purpose  indicated,  and  appellant  did  not  ask  a 
special  charge  instructing  the  jury  that  it  should  be  considered  only 
for  the  purpose  for  which  it  was  admitted. 

The  verdict  was  not  excessive,,  and  there  being  no  error  in  the  judg- 
ment, it  is  afSrmed. 

Affirmed. 

ON  REHEARIKG. 

Appellants  motion  for  a  rehearing  is  accompanied  by  an  able  argu- 
ment in  support  of  the  contention  that  we  erred  in  holding  there  was 
no  error  in  the  action  of  the  trial  court  in  admitting  the  testimony  of 
Dr.  Yater,  the  physician  who  treated  Moore  in  his  last  sickness,  to  the 
effect  that  Moore  stated  to  him  that  he  had  suffered  pain  in  his  side 
from  the  time  he  was  injured.  There  is  a  bill  of  exceptions  in  the 
record  which  shows  that  Dr.  Yater,  who  was  called  to  treat  Moore  in 
his  last  sickness,  was  permitted,  over  the  objections  of  appellant,  to 
testify  that  Moore,  in  response  to  a  question  propounded  by  him,  said 
he  had  suffered  from  a  pain  in  his  side  from  the  time  he  was  injured. 
This  bill  was  approved  by  the  trial  judge  with  the  explanation  that  the 
evidence  was  admitted  on  the  issue  as  to  whether  the  injury  caused 
Moore^s  death.  We  find  on  re-examining  the  question  that  the  state- 
ment of  facts  which  was  agreed  to  by  the  parties  does  not  contain  any 
such  testimony  as  that  shown  by  the  bill  of  exceptions  to  have  been  ad- 
mitted. In  this  state  of  the  record  the  statement  of  facts  will  control, 
and  the  assignment  of  error  based  on  the  bill  of  exceptions  should  not 
be  considered.  Scott  v.  Childers,  60  S.  W.  Rep.,  776,  and  cases  there 
cited.  It  follows  that  it  was  unnecessary  for  us  to  decide  whether  the 
evidence  was  properly  admitted,  and  what  we  have  said  on  that  point 
may  be  regarded  as  dictum. 

As  bearing  upon  the  correctness  of  our  holding,  see  Wharton's  Evi- 
dence, section  268,  where  it  is  said:  "So  when  the  nature  of  a  party's 
sickness  or  hurt  is  in  litigation,  his  instinctive  declarations  to  a  phy- 
sician or  nurse,  during  such  sickness,  as  to  the  cause  of  the  sickness, 
his  object  being  to  explain  his  symptoms,  may  be  received  as  part  of  the 
testimony,  and  explanatory  of  the  conclusions  of  such  physician  or  nunBe. 
*  *  *  Declarations  to  prove  past  pain  have  also  been  held  admissible 
when  made  to  a  physician  or  nurse  for  the  purpose  of  enabling  him  to 
form  his  opinion  of  the  case.  But  this  exception  should  be  jealously 
guarded,  and  such  declarations  ought  to  be  rejected  when  self-serving; 
and  declarations  of  pain  made  to  a  physician  have  been  rejected  where 
their  object  was  to  post  him  for  testifying."     See  also  Barber  v.  Mer- 
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riam,  11  Allen,  3^;  Quaife  v.  Railway,  48  Wis.,  524;  Railway  v.  Nevill, 
104  Ind.,  271.  It  is  shown  by  the  evidence  in  this  case  that  Dr.  Yater 
was  called  to  treat  Moore  when  he  was  seized  with  the  sickness  which 
caused  his  death,  and  it  appears  from  the  bill  of  exceptions  quoted 
above  that  the  statement  complained  of,  to  the  effect  that  Moore  had 
suffered  with  a  pain  in  his  side  from  the  time  he  was  injured,  was 
brought  out  by  a  question  propounded  by.  the  physician  as  a  basis  for 
treatment.  At  the  time  the  statement  was  made,  if  it  was  ever  made, 
Moore  was  very  sick  and  was  suffering  intense  pain.  !N'o  suit  was 
pending,  nor,  so  far  as  we  can  judge,  was  contemplated.  It  was  shown 
by  the  uncontradicted  evidence  of  other  witnesses  that  Moore  had  com- 
plained of  pain  in  his  side,  continually,  from  the  time  of  the  accident  up 
to  the  time  of  making  the  alleged  statement.  These  remarks  are  made 
to  elucidate  and  explain  what  was  said  in  the  original  opinion,  and  we 
do  not  desire  to  be  understood  as  deciding  whether  the  statement  made 
by  Mr.  Moore  to  Dr.  Yater,  if  made  at  all,  was  admissible. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


MissouKi,  Bjinsab  &  Texas  Railway  Company  op  Texas  v. 
L.  E.  Bailey. 

Decided  March  22,  1902. 

1.— Railway  Company— NesUgence— Charge— Issue. 

Where  the  evidence  in  an  action  for  personal  injury  by  a  railway  brakeman 
raised  the  issue  of  negligence  in  failing  to  properly  attach  a  stirrup  to  a  car, 
the  court  properly  refused  to  submit  the  issue  as  one  of  negligence  in  failing  to 
provide  a  proper  stirrup. 

8. — Same— Assumed  Risk— Servant's  Knowledge. 

A  brakeman's  knowledge  that  sometimes  the  stirrup  to  a  car  was  secured 
by  a  bolt  on  which  there  was  a  single  nut  does  not  charge  him  with  assumption 
of  the  risk  of  injury  by  reason  of  such  defective  fastening,  since  he  may  assume 
that  the  usual  precautions  have  been  taken  to  .prevent  the  nut  from  coming  off, 
and  in  the  absence  of  knowledge  that  such  precautions  have  been  neglected,  he 
does  not  assume  the  risk. 

8. — Same— Defective  Appliance— Charge  Not  Applicable. 

A  charge  that  the  mere  absence  of  the  nut  and  giving  way  of  the  stirrup 
was  not  sufficient  to  show  negligence  was  properly  refused  where  the  evidence 
was  such  as  to  sustain  a  findmg  of  negligence  in  failing  to  use  proper  precau- 
tion to  prevent  the  nut  from  coming  off. 

4. — Same — ^Personal  Injury — ^Immaterial  Evidence. 

In  an  action  of  damages  for  personal  injury,  evidence  that  within  a  week 
after  the  injury  plaintiff  consulted  counsel  about  bringing  suit  and  then  refused 
to  talk  with  defendant's  claim  agent  about  a  settlement,  was  immaterial  and 
properly  excluded. 

6. — Same— Pecuniary  Aid  by  CounseL 

Evidence  to  show  that  at  th6  time  plaintiff  employed  counsel  they  gave  him 
money  and  agreed  to  advance  him  $40  a  month  as  long  as  the  suit  was  pending, 
was  properly  excluded  as  immaterial. 
Vol.  28  Civil— 39. 
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6.— Same. 

Evidence  that  plaintiff  had  borrowed  money  and  assigned  his  pay  to  aeenxe 
ity  and  that  the  lender  had  said  he  was  going  to  report  uie  matter  to  the  com- 
pany, which  would  have  caused  plaintiff's  di^arge,  were  too  remote  to  show  a 
motive  on  plaintiff's  part  for  feigning  injury. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 
T.  8.  Miller  and  Head  dk  Dillard,  for  appellant 
Wolfe,  Hare  dc  Semple,  for  appellee. 

RAINEY,  Chief  Justice. — Suit  for  personal  injuries.  Appellee, 
while  in  the  performance  of  his  duties  as  brakeman  on  a  freight  train 
of  appellant,  was  standing  on  the  stirrup  attached  to  one  of  the  cars, 
and  used  in  getting  on  and  off  the  car.  It  was  fastened  to  the  car  at 
one  end  with  a  screw  and  at  the  other  end  with  a  bolt  and  nut  The 
nut  worked  off,  which  left  the  stirrup  unsupported  at  one  end,  and 
when  appellee  went  to  get  upon  the  car  the  stirrup  slipped  off  the 
bolt,  causing  him  to  fall.  His  foot  caught;  he  was  dragged  some  dis- 
tance and  injured  as  complained  of.  Appellant  was  negligent  in  not 
having  the  stirrup  securely  fastened.  Appellee  did  not  know  of  the 
defect  nor  was  he  guilty  of  contributory  negligence. 

The  first  assignment  complains  of  the  refusal  of  the  court  to  glTC 
the  following  instruction  requested  by  appellant,  viz:  "Plaintiff  as- 
sumed all  such  risks  as  were  ordinarily  attendant  upon  the  business 
in  which  he  was  engaged,  and  if  a  step  held  in  place  by  a  bolt,  in 
the  manner  provided  as  to  the  step  from  which  he  claims  to  have 
fallen,  was  a  usual  appliance  in  railroading,  and  one  such  as  would  be 
furnished  in  the  exercise  of  ordinary  care,  plaintiff  assumed  all  such 
risks  as  were  ordinarily  incident  to  the  use  of  a  step  of  this  kind.  If 
from  the  bolt  holding  the  step  in  place,  in  the  operation  of  the  train, 
the  nut  would  sometimes  work  and  come  loose,  plaintiff  assumed  such 
risk  of  the  bolt  working,  off  as  might  be  anticipated  in  such  operation 
of  the  train,  and  if,  without  negligence  upon  the  part  of  the  defendant, 
the  bolt  did  so  work  off  and  he  was  injured,  he  can  not  recover,  and 
you  will  return  a  verdict  for  defendant."  It  was  not  error  to  refuse 
this  charge,  as  it  was  sufficiently  covered  by  the  main  charge.  Besides, 
the  evidence  failed  to  raise  the  issue  of  failure  to  provide  a  proper 
appliance  or  stirrup,  but  the  issue  raised  was  as  to  the  stirrup  being 
properly  attached  to  the  car.  There  was  no  testimony  to  show  that 
other  and  different  makes  of  stirrups  were  superior  to  the  kind  used,  or 
that  this  pattern  or  make  was  not  safe  if  properly  attached.  The  testi- 
mony also  showed  that  the  nuts  will  work  off  from  the  constant  jars 
to  which  the  cars  are  subjected,  unless  the  threads  on  the  bolt  are  cut 
or  the  bolt  battered.  It  also  shows  that  the  threads  of  the  bolt  in  this 
case  were  not  cut  nor  the  bolt  battered  to  prevent  the  nut  from  working 
off.     It  was  shown  that  this  was  the  customary  way  to  properly  attadi 
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the  stirrups  when  a  single  nut  was  used,  as  in  this  case.  Whether  or 
not  there  was  negligence  in  the  failure  to  properly  attach  the  stirrup 
was  the  issue,  and  this  was  properly  presented  by  the  court  in  its 
charge. 

The  second  assignment  complains  of  the  refusal  of  the  court  to 
charge  the  jury  as  follows:  "If  you  believe  from  the  evidence  that 
plaintiff  knew  that  defendant  sometimes  secured  its  steps  with  a  bolt 
upon  which  was  a  single  nut,  then  you  are  instructed  that  he  assumed 
all  such  risks  as  would  be  ordinarily  attendant  upon  so  securing  the 
step."  What  we  have  said  in  relation  to  the  first  assignment  applies 
here.  Further,  it  would  have  been  error  to  have  told  the  jury  that 
plaintiff  assumed  the  risk  if  he  knew  that  the  step  was  secured  by  a 
bolt  with  a  single  nut,  without  regard  to  his  knowledge  of  the  failure 
of  appellant  to  use  proper  precaution  to  prevent  the  nut  from  working 
off  the  bolt.  He  may  have  known  that  sometimes  the  step  was  secured 
by  a  bolt  upon  which  was  a  single  nut;  still  he  had  a  right  to  assume 
that  the  usual  and  customary  precaution  had  been  used  to  prevent  the 
nut  from  coming  off.  If  he  did  not  know  that  such  precaution  had 
not  been  used,  then  he  did  not  assume  the  risk. 

Appellant  asked  charges  to  the  effect  that  the  mere  absence  of  the 
nut  and  giving  way  of  the  step  was  not  suflScient  to  show  negligence 
on  the  part  of  appellant.  Whether  or  not  such  a  charge  is  proper  in 
any  case  it  is  not  necessary  to  here  decide.  Railway  v.  Baker,  68  S.  W. 
Rep.,  964.  Nor  is  it  necessary  to  determine  whether  or  not  the  rule 
^*res  ipsa  loquitur*^  applies.  The  requested  charge  was  not  proper  in 
this  case,  as  there  was  sufficient  evidence  showing  a  failure  to  use 
proper  precaution  to  prevent  the  nut  from  coming  off  upon  which  the 
jury  could  properly  predicate  their  verdict  of  negligence,  and  the  court 
placed  the  burden  upon  plaintiff  to  show  that  he  was  injured  by  the 
negligence  of  appellant. 

Upon  the  trial  appellant  offered  to  prove  that  in  less  than  a  week 
after  appellee  got  hurt  he  was  consulting  with  lawyers  about  bringing 
suit.  Also  that  one  Given,  appellant's  claim  agent,  about  a  week  after 
the  accident  went  to  plaintiff  for  the  purpose  of  inquiring  into  the 
facts  of  his  injuries,  and,  if  there  was  any  liability,  seeing  if  he  could 
effect  a  settlement  with  plaintiff,  and  that  plaintiff  stated  to  him  that 
there  was  no  use  talking  about  a  settlement,  as  he  had  already  arranged 
to  employ  counsel  and  bring  suit.  All  of  the  above  evidence  was  ob- 
jected to  on  the  ground  that  it  was  immaterial  to  any  issue  in  the 
case.  The  contention  of  appellant  is  that  it  was  relevant  on  the  "issue 
and  claim  made  by  defendant  that  plaintiff  did  not  really  receive  any 
hurt,  but  he  concocted  and  was  carrying  out  a  suit  against  the  company 
when  he  had  not  received  any  real  injuries.''  We  are  of  the  opinion 
that  no  error  was  committed  in  excluding  the  evidence,  as  it  did  not 
tend  to  show  that  plaintiff  was  not  injured  as  claimed. 

Appellant  offered  to  prove  by  one  Butts  that  he  had  loaned  plaintiff 
$150;  that  it  was  past  due  and  he  was  pressing  plaintiff  for  payment. 
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It  further  oflfered  to  introduce  in  evidence  a  power  of  attorney  which 
was  given  by  plaintiff  to  said  Butts^  by  which  plaintiff  had  assigned 
to  said  Butts  his  pay  as  brakeman  in  the  employment  of  defendant 
It  further  offered  to  prove  that  when  such  assignments  were  made  and 
notice  was  brought  home  to  defendant  railway  company,  it  would  not 
keep  the  employe  who  made  such  assignment  in  its  employ.  It  further 
offered  to  prove  that  the  pay  day  of  plaintiff  fell  due  on  the  20th  day  of 
October,  and  that  said  Butts  had  told  plaintiff,  shortly  prior  to  October 
19th,  he  was  going  to  report  the  fact  of  the  assignment  and  power  of 
attorney  to  the  defendant  railway.  Appellant  also  offered  to  prove  by 
plaintiff,  after  plaintiff  had  testified  that  he  had  done  no  work  since  he 
was  injured,  and  was  not  able  to  do  any,  that  at  the  time  he  employed 
counsel  they  gave  him  between  fifty  and  one  hundred  dollars,  and 
entered  into  a  contract  with  him  that  so  long  as  the  suit  was  pending 
they  would  advance  him  monthly  the  sum  of  $40.  This  testimony 
of  both  Butts  and  plaintiff  was  objected  to  because  irrelevant,  imma- 
terial, and  incompetent  to  establish  any  issue  in  the  case,  which  ob- 
jection was  sustained.  It  is  contended  by  appellant  that  the  evidence 
was  relevant  to  show  a  motive  of  the  part  of  plaintiff  to  exaggerate  hia 
injuries  when  he  was  able  to  work,  and  in  showing  that  plaintiff  was 
not  hurt,  or  if  so,  that  it  was  far  less  than  he  claimed.  We  are  nnable 
to  concur  in  appellant's  contention.  Whatever  might  be  said  from  an 
ethical  standpoint  as  to  the  propriety  of  attorneys  pursuing  such  conduct 
as  was  offered  to  be  proved,  to  our  minds  it  is  not  inconfiistent  with  the 
theory  of  plaintiff  that  he  was  injured,  and,  if  injured,  would  not 
affect  the  right  of  recovery.  It  does  tend  to  show  that  plaintiff  was 
feigning.  If  he  was  hurt  and  unable  to  work  the  contract  with  the 
attorneys,  if  any,  would  be  as  effective  as  if  he  were  not.  Nor  does 
such  evidence  tend  to  show  a  motive  on  the  plaintiff's  part  to  feign 
injur}'.  If  he  was  corrupt  enough  to  be  guilty  of  malingering,  the  an- 
ticipation of  recovering  a  judgment  against  the  railway  company  affords 
a  suflScient  incentive.  Nor  is  the  fact  that  he  was  indebted  to  the 
witness  Butts,  etc.,  inconsistent  with  his  claim  of  being  injured  or  show 
a  motive  for  feigning  injury.  It  might  raise  a  slight  suspicion  to  that 
effect,  but  so  remote  as  to  render  the  evidence  incompet^ent. 

After  due  consideration  of  all  the  circumstances  in  evidence,  we  have 
reached  the  conclusion  that  the  court  did  not  err  in  excluding  the 
evidence  as  complained  of.  Finding  no  error  in  the  action  of  the  court, 
and  the  evidence  being  sufficient  to  support  the  verdict,  the  judgment 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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St.  Louis  Southwestern  Bailway  Company  v.  G.  W. 
Abernathy  et  al. 

Decided  March  8,  1902. 

1.— Railway  Company— Injury  to  Child— Discretion— Contributory  Negligence. 

Where  a  boy  10  years  old  and  of  average  intelligence  was  told  not  to  go 
aboat  a  work  train,  as  he  might  get  killed  or  hurt,  but  was  not  told  as  to  how 
he  might  be  killed  or  hurt,  the  issue  as  to  his  capacity  and  intelligence  to  com- 
prehend and  appreciate  the  danger  was  for  the  jury,  and  a  finding  to  the  effect 
that  he  was  not  guilty  of  contributory  negligence  in  going  about  the  train,  by 
which  he  was  run  over  and  killed,  is  sustained. 

It, — Same— Pezil  Not  Discovered. 

Where  children  were  on  and  about  a  work  train  so  frequently  that  a  person 
of  ordinary  prudence  would  have  apprehended  danger  to  them,  it  was  immaterial 
that  the  employes  in  charge  thereof  did  not  know  that  plaintiff's  child  was  on 
it  in  a  dangerous  position,  since  they  were  guilty  of  negligence  in  failing  to  use 
care  to  prevent  him  going  thereon. 

Appeal  from  Navarro.    Tried  below  before  Hon.  L.  B.  Cobb. 
Frost,  Neblett  &  Blanding  and  E.  B.  Perkins,  for  appellant. 
Simkins  <&  Mays,  for  appellee. 

BAINEY,  Chief  Justice. — ^Abernathy  and  wife  sued  appellant  for 
damages  caused  to  them  by  the  death  of  their  10  year  old  son,  alleged  to 
have  resulted  from  the  negligence  of  the  defendants  employes  in  the 
operation  of  its  work  train. 

Appellant  plead  a  general  denial  and  contributory  negligence  on 
the  part  of  both  plaintiffs  and  their  son. 

Conclusions  of  Fact. — Appellees'  child,  a  boy  10  years  of  age,  was 
run  over  and  killed  by  appellant's  work  train  on  the  17th  day  of  Novem- 
ber, 1899.  The  railroad  of  appellant  runs  through  the  corporate  limits 
of  Corsicana  and  did  at  the  time  of  the  death  of  the  deceased,  Howard 
Abernathy.  At  the  time  of  the  injury  appellant  was  using  a  steam 
plow  on  its  roadbed  in  ditching  and  leveling  up  the  roadbed.  Th^re 
were  some  three  of  four  cars  besides  the  engine  in  the  train.  From 
one  of  the  cars  a  large  beam  extended  to  carry  the  plow  and  scraper, 
and  to  the  end  of  this  beam  the  plow  and  scraper  were  attached.  The 
plow  could  be  used  or  the  scraper  could  be  used,  and  the  beam  revolved 
so  it  operated  on  either  side  of  the  train.  They  also  had  an  air  engine 
on  the  train,  and  several  men  were  engaged  on  this  construction  train. 
The  engine  pulled  or  pushed  the  train  to  which  the  plow  and  scraper 
were  attached.  The  construction  train  began  work  near  the  residence 
of  appellees.  Appellees'  lot,  on  which  they  resided  with  their  deceased 
son,  Howard  Abernathy,  ran  up  to  the  right  of  way  of  appellant.  Ap- 
pellees' house  in  which  they  resided  was  forty  feet  from  the  right  of 
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way,  and  it  was  fifty  feet  from  the  line  of  their  lot  to  the  center  of 
the  railroad  track.  There  was  no  fence  which  separated  the  lot  of 
appellees  from  the  right  of  way.  The  children  conld  walk  right  off  the 
yard  on  the  right  of  way.  Appellees  had  been  living  on  the  place  from 
March  to  the  17th  of  November,  when  the  injury  occurred.  The  work 
began  at  one  comer  of  appellees*  yard  and  continued  about  eight  days. 
The  machinery  and  apparatus*  was  something  new  in  that  town  and 
attracted  many  small  boys  and  grown  people  to  see  it  operate.  From 
the  time  work  was  commenced  till  appellees'  son  was  killed,  numbers  of 
small  boys  from  5  to  18  years  of  age  were  attracted  by  the  train  and 
machinery,  especially  before  and  after  school  hours,  and  on  Saturdays 
all  day,  ranging  in  numbers  from  ten  to  fifty.  The  boys  were  permitted 
by  the  employes  to  ride  upon  and  be  in  and  around  said  train,  in  the 
caboose,  on  the  steps,  on  the  flat  cars,  aroimd  the  air  machinery,  in  the 
cab  of  the  engine,  on  the  cow-catcher,  along  and  upon  the  right  of  way^ 
and  in  front  of  the  plow  and  behind  it. 

At  the  time  of  the  accident  the  train  was  moving  slowly  west,  pulled 
by  an  engine  which  was  backing.  There  were  two  pilots  on  the  engine, 
one  in  front  and  the  other  on  the  rear  of  the  tender.  The  pilot  on  the 
rear  of  the  tender,  as  the  train  was  then  moving,  was  obscured  from  the 
view  of  the  engineer  and  fireman  by  the  tender,  and  from  the  balance 
of  the  crew  by  both  engine  and  tender.  Just  before  the  accident  the 
boy  was  seen  on  the  pilot  attached  to  the  tender  by  Miss  Maggie  Lewis, 
but  the  employes  all  testify  that  they  did  not  see  him  or  know  that  he 
was  there.  He  was  seen  about  twenty-five  feet  from  the  train  by  an 
employe  just  before  the  train  started,  and  there  is  testimony  showing 
that  for  him  to  have  reached  the  pilot  he  would  have  had  to  pass  near 
the  train  for  its  full  length  and  in  view  of  some  of  the  employes.  When 
the  engineer  first  noticed  his  peril  he  was  lying  across  the  rail  just  in 
front  of  the  back  wheels  of  the  tender,  and  then  all  possible  effort  was 
made  to  avert  the  injury. 

The  employes  had  no  right  to  permit  or  invite  anyone  to  ride  on  that 
train.  The  boy  was  of  the  average  intelligence  of  boys  of  his  age.  He 
had  been  frequently  told  not  to  go  about  the  train,  that  he  might  get 
hurt  or  killed,  but  just  in  what  way  he  might  get  hurt  or  kiUed  was 
not  told  him,  and  he  was  not  of  sufiBcient  intelligence  and  discretion  to 
appreciate  the  danger  that  he  incurred,  and  therefore  not  chargeable 
with  contributory  negligence.  The  employes  were  negligent  in  not 
using  proper  care  to  prevent  the  deceased  and  other  children  from  being 
on  or  about  the  train.  The  appellees  were  not  guilty  of  contributory 
negligence. 

Conclusions  of  Law. — 1.  Under  the  facts  the  trial  court  was  war- 
ranted in  submitting  to  the  jury  for  their  determination  the  question 
whether  or  not  the  trainmen  had  such  knowledge  of  boys  frequently 
being  on  and  about  said  train  ^'as  ought  reasonably  to  induce  in  their 
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minds  the  expectation  or  apprehension  that  boys  might  be  foimd  on  or 
about  the  train  at  such  time  as  when  plaintiffs  son  was  injured;''  and 
if  so  then  it  was  their  duty  to  to  use  such  care  as  a  person  of  ordinary 
prudence  would  have  used  under  similar  circumstances  in  ascertaining, 
or  trying  to  ascertain,  whether  or  not  boys  were  then  on  or  about  the 
train  and  in  situations  of  danger,  etc.  The  principle  of  discovered  dan- 
ger announced  in  the  Breadow  case,  90  Texas,  76,  and  like  cases  is  not 
applicable  here  if,  as  a  matter  of  fact,  boys  of  immature  years  and  dis- 
cretion were  on  or  about  the  train 'so  frequently  that  persons  of  ordinary 
produence  would  have  apprehended  danger  to  them,  although  the  em- 
ployes at  the  time  did  not  Imow  deceased  was  on  the  train,  then  it  devolved 
upon  the  employes  to  use  ordinary  care  to  ascertain  whether  or  not 
some  were  on  the  train  and  prevent  injury.  This  was  an  issue  under 
the  evidence,  and  we  think  it  was  properly  submitted  to  the  jury. 

2.  The  question  of  the  bo/s  capacity  and  intelligence  to  compre- 
hend and  appreciate  the  danger  was  raised  by  the  evidence.  This  issue 
was  properly  submitted  to  the  jury  and  the  testimony  warranted  the 
verdict. 

3.  The  court  properly  charged  on  contributory  negligence  both  as  to 
the  boy  and  the  parents.  The  evidence  on  this  issue  is  sufficient  to 
support  the  verdict 

4.  While  the  testimony  was  conflicting  on  the  controverted  issues, 
yet  there  is  sufficient  evidence  to  support  the  verdict  and  judgment. 

We  find  no  material  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


MissouBi^  Kansas  &  Texas  Sailwat  Cokpany  of  Texas  v. 
.    A.  C.  Williams. 

Decided  March  29,  1902. 

l.^Sailway  Company— Asiumed  Siak— VioUtioii  of  Rules. 

Where  a  fireman  was  ordered  out  on  a  trip  with  an  engineer  with  whom  he 
had  never  served  before,  and  on  the  trip  going  out  the  ensineer  violated  the 
rules  by  passing  stations  without  having  his  train  under  full  control,  the  fact 
that  the  fireman  remained  with  him  on  the  return  part  of  the  trip  did  not  charge 
the  former  with  having  assumed  the  risk. 

S.— Same— Failure  to  Report  Violation. 

A  rule  of  the  company  required  employes  to  report  to  their  immediate  su- 
perior ofiicers  any  violation  of  the  rules.  Plaintiff,  a  fireman,  did  not  report  at 
the  down  terminus  of  the  run  the  engineer's  violation  of  the  rules  in  passing 
stations  on  the  trip  down  without  having  his  train  under  full  control,  but  the 
evidence  did  not  show  that  plaintifTs  immediate  superior  officer  was  stationed 
at  that  point.  Held,  that  a  violation  by  plaintiff  of  the  rule  as  to  reporting 
was  not  shown. 

8. — Same— Fireman's  Ihity  to  Keep  Lookout. 

A  charge  sufficiently  presented  the  duty  of  a  fireman  to  keep  a  lookout  for 
other  trains  on  approaching  a  station  where  it  instructed  that  if  he  failed  to 
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keep  such  a  lookout  as  an  ordinarily  prudent  man  would  have  done  under  the 
same  circumstances,  and  such  failure  contributed  to  his  injury,  he  could  not  re- 
cover, and  that  in  determining  the  question  of  negligence  on  his  part  the  rules 
and  orders  under  which  and  the  manner  in  which  the  train  was  operated  ahoold 
be  considered. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 

Wolfe,  Hare  &  Semple  and  Cummins  dk  Mathis,  for  appellee. 

TEMPIjETON,  Associate  Justice. — Appellee  was  injured  in  a  col- 
lision between  two  of  appellant's  freight  trains  at  Sadler  switch.  The 
sonth-bonnd  train  had  orders  to  take  the  side  track  at  that  point,  but 
when  the  engine  was  run  on  the  side  track  the  wheels  began  slipping, 
which  caused  a  delay  of  several  minutes.  Before  the  south-bound  train 
had  cleared  the  main  track,  the  north-bound  train  came  along  and 
ran  into  it.  Appellee  was  fireman  on  the  north-bound  train  and 
brought  suit  on  account  of  the  injuries  received  by  him  in  the  collision. 
He  recovered  judgment,  and  the  company  has  appealed. 

Under  the  rules  of  the  company  the  north-boimd  train  should  have 
approached  the  switch  under  control  and  prepared  to  stop.  The  rules 
required  the  engineer  and  trainmen  to  commence  to  get  their  train  in 
hand  in  ample  time  to  avoid  striking  any  train  which  might  be  at  the 
switch,  and  the  responsibility  for  safety  rested  on  the  approaching  train. 
Hamilton,  the  engineer  on  the  north-bound  train,  disobeyed  the  rules 
and  attempted  to  pass  the  switch  at  a  speed  of  thirty  or  forty  miles  per 
hour.  Appellee  complained  of  this  conduct  of  the  engineer  as  consti- 
tuting negligence  on  the  part  of  the  company.  Appellee  had  nothing  to 
do  with  the  operation  of  the  train,  except  to  fire  the  engine,  and  he  had 
no  control  over  the  speed  or  movement  of  the  train. 

Appellant  contends  that  appellee  assumed  the  risk  of  being  injured 
because  of  such  conduct  on  the  part  of  the  engineer,  for  the  reason  that 
the  engineer  habitually  violated  the  said  rules,  and  appellee,  with  knowl- 
edge of  the  fact,  voluntarily  continued  to  work  with  him.  The  court 
refused  to  submit  the  issue  to  the  jury. 

The  evidence  showed  that  the  appellee  and  Hamilton  had  never  worked 
together  before.  They  ran  a  freight  train  from  Denison  to  Fort  Worth 
on  the  day  of  the  accident,  and  were  on  the  return  trip  when  the  colli- 
sion took'  place.  On  the  trip  down,  Hamilton  passed  stations  and 
switches  without  having  his  engine  under  control.  The  number  of 
stations  and  switches  so  passed  was  not  shown,  and  the  conditions  under 
which  the  engineer  violated  the  rules  do  not  appear. 

Conceding  that  the  doctrine  of  assumed  risk  applies  to  a  servant  who 
works  with  another  servant  who  is  competent  but  known  to  be  careless, 
still  we  are  of  the  opinion  that  the  facts  of  this  case  do  not  bring  appel- 
lee within  the  rule.     If  Hamilton  habitually  violated  the  rules  of  the 
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oompany  in  regard  to  having  his  train  under  control  at  stations  and 
switches,  the  fact  was,  presumably,  known  to  the  company  when  it  sent 
appellee  out  with  him.  When  appellee,  in  compliance  with  the  orders 
of  his  employer,  undertook  to  fire  Hamilton's  engine  on  the  trip  from 
Demson  to  Fort  Worth  and  return,  he  knew  nothing  of  the  manner  in 
which  Hamilton  usually  handled  his  train.  The  only  fact  in  regard  to 
this  matter  that  he  learned  on  his  trip  to  Fort  Worth  was  that  Hamil- 
ton ran  by  stations  and  switches  without  having  his  engine  imder  con- 
trol. These  violations  of  the  rules  on  the  down  trip  do  not  seem  to 
have  exposed  the  train  to  any  real  risk  of  accident.  Appellee  was  under 
orders  to  make  the  return  trip  with  Hamilton.  He  was  away  from 
home  and  from  headquarters.  The  trip  on  which  he  had  been  sent 
had  not  been  completed.  Appellant  having  required  appellee  to  make 
the  trip  with  Hamilton,  when  it  knew  or  ought  have  known,  if  such 
was  the  fact,  that  Hamilton  habitually  violated  its  rules,  while  appellee 
did  not  know  the  fact,  can  not  be  heard  to  say  that  appellee  is  estopped 
from  complaining  of  Hamilton's  negligence  because,  before  the  trip 
was  over,  he  learned  that  Hamilton  sometimes  disregarded  the  rules. 

Appellant  insists  that  under  one  of  its  rules  it  was  appellee's  duty 
to  make  complaint  at  Port  Worth  of  Hamilton's  disobedience  of  the 
rules.  The  rule  invoked  required  employes  to  report  to  their  imme- 
diate superior  oflScer  any  infringement  of  the  rules.  It  does  not  appear 
that  appellee's  immediate  superior  officer  was  stationed  at  Fort  Worth, 
and  we  infer  that  he  was  not.  Appellee  did  not,  therefore,  in  failing  to 
report  Hamilton  to  appellant's  agent  at  Fort  Worth,  violate  the  rule 
requiring  him  to  report  such  matters. 

Appellant  complains  of  the  action  of  the  trial  court  in  refusing  to 
give  special  charges  relating  to  the  duty  of  appellee  to  keep  a  lookout, 
the  contention  being  that  he  should  have  been  keeping  a  lookout  as  the 
train  approached  Sadler  switch ;  that  he  failed  to  do  so,  and  that  had  he 
done  so  he  would  have  discovered  the  south-bound  train  on  the  track 
in  time  to  have  averted  the  accident.  The  uncontroverted  evidence 
shows  that  the  first  duty  of  the  fireman  was  to  keep  his  engine  coaled, 
and  that  he  was  actually  engaged  in  performing  that  duty  as  his  train 
approached  the  switch.  There  was  some  conflict  in  the  evidence  as  to 
whether  there  was  a  necessity  for  him  to  be  so  engaged  at  the  time,  but 
not  on  the  proposition  that  he  thought  it  was  necessary  for  him  to  do  so. 
The  court  charged  the  jury  that  if  they  believed  that  as  the  north-bound 
train  approached  the  switch  appellee  failed  to  keep  such  a  lookout  as  an 
ordinarily  prudent  person  would  have  done  under  the  same  or  similar  cir- 
cumstances, and  that  such  failure  on  his  part  to  keep  such  lookout  caused 
or  contributed  to  his  injuries,  then  he  could  not  recover.  The  jury  was 
further  instructed,  in  effect,  that  in  determining  the  question  of  negli- 
gence on  the  part  of  appellee  they  should  look  to  and  consider  the 
rules  and  orders  of  appellant  under  which  and  the  manner  in  which 
the  train  was  operated,  as  well  as  the  circumstances  and  conditions 
existing  at  the  time  of  the  accident.     These  charges  suflSciently  pre- 
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sented  the  issue  concerning  appellee's  duty  to  keep  a  lookout,  and  rend- 
ered unnecessary  the  giving  of  the  special  charges  requested. 

The  only  other  question  presented  relates  to  the  exclusion  of  testimony 
offered  by  appellant  to  the  effect  that  appellee  had  a  contract  with  his 
attorneys  whereby  they  agreed  to  pay  him  certain  moneys  pending  the 
suit.  -  The  decision  of  this  court  in  Kailway  v.  Bailey,  recently  decided 
and  not  yet  reported,  settles  the  question  against  the  contention  of  ap- 
pellant. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affifjned. 

Writ  of  error  refused. 


W.  P.  KiDD  V.  J.  H.  Truett,  County  Attorney. 

Decided  March  8,  1902. 

l.—jQXifldictio]i— Local  Option  Contest. 

The  district  court  has  jurisdiction  of  a  local  option  contest  based  on  the 
ground  that  such  election  could  not  be  legally  held  in  the  territory  for  whidi  it 
was  held,  or  upon  any  ground  that  would  render  such  election  illegal  and  Toid. 
Revised  Statutes,  articles  1797,  1804r,  3397,  construed. 

8.— Local  Option  Election — School  Diatrict 

Under  the  statute  a  local  option  election  may  be  ordered  and  held  for  a 
school  district  lying  partly  in  a  justice  precinct  where  local  option  already  pre- 
vails.   Rev.  Stats.,  art.  3384.    Templeton,  Associate  Justice,  dissenting. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Bice  Maxqr- 

Smith,  Templeton  &  Tolbert,  for  appellant 

J.  T.  Suggs,  for  appellee. 

TEMPLETON,  Associate  Justice.— In  December,  1901,  a  local 
option  election  was  regularly  ordered  and  held  in  school  district  No.  54, 
of  Grayson  County.  The  election  resulted  in  favor  of  prohibition. 
The  plaintiff,  W.  P.  Kidd,  who  is  a  qualified  voter  of  said  district,  insti- 
tuted this  proceeding  to  contest  such  election.  The  appellee,  J.  H. 
Truett,  who  is  the  county  attorney  of  Grayson  County,  was  made  con- 
testee.  The  said  school  district  lies  partly  in  justice  precinct  No.  2 
and  partly  in  justice  precinct  No.  3.  The  local  option  law  was  in  force 
in  the  latter  precinct  at  the  time  said  election  was  ordered  and  held. 
These  facts  were  alleged  by  the  contestant  as  a  basis  for  his  contention 
that  the  election  for  the  school  district  was  a  nullity.  On  a  trial  before 
the  court,  without  a  jury,  judgment  was  rendered  for  the  contestee,  and 
the  contestant  has  appealed. 

The  questions  presented  are,  (1)  Did  the  district  court  have  juris- 
diction of  the  contest?  (2)  Could  a  legal  election  be  held  in  and  for 
said  school  district? 
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1.  Under  the  amendment  of  1891  to  the  judiciary  article  of  the 
State  CJonstitution,  the  district  courts  are  given  jurisdiction  of  contested 
elections.  It  was  held  in  Odell  v.  Whari;on,  87  Texas,  173,  that  the 
Constitution  was  not  self-executing  because  it  prescribes  no  rules  by 
which  the  jurisdiction  may  be  enforced.  Subsequently,  chapter  7  of 
title  36,  Revised  Statutes  of  1895,  was  adopted,  thereby  prescribing  rules 
regulating  contests  of  .elections.  It  is  provided  by  article  1797,  which 
is  a  part  of  said  chapter,  that  contested  elections  for  other  purposes 
than  for  the  election  of  officers  shall  be  tried  in  the  district  court  of  the 
county  where  the  election  was  held.  Contests  of  local  option  election)^ 
were  provided  for  by  article  3397,  Revised  Statutes  of  1896,  which  reada 
as  follows :  "At  any  time  within  thirty  days  after  the  result  of  the  elec- 
tion has  been  declared,  any  qualified  voter  of  the  county,  justice  precinct,, 
or  subdivision  of  such  county,  or  in  any  tovm  or  city  of  such  county 
in  which  such  election  has  been  held,  may  contest  the  said  election  in 
any  court  of  competent  jurisdiction,  in  such  manner  as  has  been  or  may 
hereafter  be  prescribed ;  and  should  it  appear *from  the  evidence  that  the 
election  was  illegally  or  fraudulently  conducted,  or  that  by  the  action 
or  want  of  action  on  the  part  of  the  officers  to  whom  was  intrusted  the 
control  of  such  election,  such  a  number  of  legal  voters  were  denied  the 
privilege  of  voting  as  had  they  been  allowed  to  vote  might  have  mate- 
rially changed  the  result;  or  if  it  appears  from  the  evidence  that  such 
irregularities  existed  as  to  render  the  true  result  of  the  election  impossible 
to  be  arrived  at,  or  very  doubtful  of  ascertaining,  the  court  shall  adjudge 
such  election  to  be  void,  and  shall  order  the  proper  officer  to  order 
another  election  to  be  held,  and  shall  cause  a  certified  copy  of  such  judg- 
ment and  order  of  the  court  to  be  delivered  to  such  officer  upon  whom 
is  devolved  by  law  the  duty  of  ordering  such  election." 

The  appellee  contends  that  under  said  article  a  local  option  election 
can  be  contested  only  when  the  ground  of  the  contest  consists  of  alleged 
irregularities,  such  as  would  render  the  true  result  of  the  election  im- 
possible to  be  arrived  at,  or  very  doubtful  of  ascertaining,  which,  if 
established,  would  require  the  court  to  adjudge  the  election  void  and 
order  another  election  to  be  held.  The  Legislature  has  not  undertaken 
to  prescribe  the  grounds  upon  which  any  election  may  be  contested. 
A  proceeding  like  this,  which  attacks  the  validity  of  an  election  upon 
the  ground  that  an  election  could  not  be  legally  ordered  or  held  for  the 
purpose  or  within  the  territory  for  which  it  was  held,  would  be  a  con- 
test of  such  election,  and  would  come  within  the  constitutional  pro- 
such  laws  as  would  carry  into  effect  the  intention  of  the  people.  If 
was  evidently  the  intention  of  the  people,  in  adopting  the  said  pro- 
vision of  the  Constitution,  to  give  to  the  district  courts  jurisdiction  of 
all  contested  elections,  and  it  was  the  duty  of  the  Legislature  to  enact 
such  laws  as  would  carry  into  effect  the  intenetion  of  the  people.  If 
the  laws  enacted  by  the  Legislature  can  be  construed  so  as  to  include 
all  the  cases  intended  to  be  covered  by  the  Constitution,  such  con- 
struction will  be  adopted.     We  think  it  was  the  purpose  of  the  Legis- 


620  28  Texas  Civil  Appeals  Reports.        [6th  District, 

lature^  by  enacting  article  3397,  to  provide  that  a  local  option  election 
may  be  contested  upon  any  ground  which  would  render  such  election 
illegal  or  void,  and  that  the  clause  relating  to  the  character  of  judg- 
ment to  be  entered  in  certain  contingencies  was  inserted  in  order  to 
secure  the  people  of  the  territory  to  be  affected  in  their  right  to  haTe  anr 
other  election  in  such  case  and  to  prevent  unnecessary  delay  in  bringing 
on  such  election.  The  first  part  of  said  article  indicates  that  it  was 
the  intention  of  the  Legislature  that  the  general  rules  of  procedure 
regulating  contested  elections^  as  contained  in  said  chapter  7,  title  36, 
should  be  applicable  to  contests  of  local  option  elections.  And,  bv 
article  1804t,  it  is  provided  that  if  the  contest  be  for  the  validity  of 
an  election  held  for  any  other  purpose  than  the  election  of  ofBceis, 
any  citizen  (resident)  may  contest  such  election,  in  the  same  manner 
and  under  the  same  rules,  as  far  as  applicable,  as  are  prescribed  for 
<x)ntesting  an  election  for  officers.  In  contests  of  elections  for  o£Bcers 
the  jurisdiction  of  the  courts  is  not  limited  to  cases  where  the  result  of 
the  election  is  incapable  of  being  ascertained,  and  judgment  must  be 
entered  ordering  another  election.  Our  conclusion  is  that  in  contests 
of  local  option  elections,  as  in  contests  of  elections  of  officers,  the  judg- 
ment to  be  entered  depends  on  the  nature  of  the  grounds  of  the  con- 
test and  the  proof  made  thereon.  If  a  legal  election  has  been  held  and 
the  true  result  declared,  the  contest  will  be  adjudged  to  be  without  merit 
If  a  legal  election  has  been  held  and  it  be  ascertained,  on  the  trial, 
what  is  the  true  result,  but  that  the  true  result  was  not  declared,  the 
judgment  will  give  effect  to  the  true  result.  If  a  legal  election  might 
be  held  and  the  true  result  can  not  be  ascertained,  the  fact  will  be 
declared  in  the  decrfee  entered  and  another  election  ordered.  If  a  legal 
-election  could  not  be  held  and  the  election  contested  is  void  for  that 
reason,  the  court  will  sustain  the  contest  and  adjudge  the  election  a 
nullity.  We  therefore  hold  that  the  district  court  had  jurisdiction  of 
this  action. 

2.  Was  the  election  void?  By  article  3384,  Revised  Statutes,  the 
people  of  a  school  district  are  given  the  right  to  prohibit  the  sale  of 
intoxicating  liquor  in  such  district.  In  this  case,  the  school  district  lies 
partly  in  a  justice  precinct  where  the  local  option  law  prevails.  The 
right  of  the  people  of  the  school  district  to  have  prohibition  in  their 
district  is  not  affected  or  destroyed  by  reason  of  such  fact.  The  elec- 
tion was  legal  and  the  contest  is  without  merit.  The  writer  does  not 
concur  in  this  conclusion. 

The  judgment  is  affirmed. 

Writ  of  error  refused. 
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J.  F.  Faulkenbuby  et  al.  v.  W.  P.  Wells  bt  al. 

Decided  March  22,  1902. 

1.— Commimity  Property—DamaseB— Parties— Chaigft. 

Where  W.  sued  for  damages  caused  to  himself  and  family  by  the  operation 
of  a  cotton  gin  near  their  residence,  and  upon  his  death,  pending  suit,  the  wife 
and  children  made  themselves  plaintiffs,  the  wife  claiming  damages  in  her  own 
right,  and  she  and  the  children  claiming  as  heirs  of  W.  for  injuries  to  him  in 
his  lifetime,  error  of  the  court,  if  any  uiere  was,  in  overruling  a  demurrer  urg- 
ing a  misjoinder  of  plaintiffs  and  causes  of  action  was  cured  by  a  charee  limit- 
ing recovery  to  the  damages  sustained  by  W.  and  his  wife  in  his  lifetmie,  and 
which  were  community  property  recoverable  by  the  wife  and  children  after  his 
death. 

8.— Nuisance — Operating  Cotton  Gin— Charge. 

Where  the  charge  instructed  that  the  business  of  operating  a  cotton  gin  was 
lawful  and  not  necessarily  a  nuisance,  but  might  become  so  when  conducted  in 
such  dose  proximity  to  a  private  residence  as  to  materially  interfere  with  the 
comforts  of  such  residence  as  a  home,  and  that  if  defendants  in  operating  the 
gin  created  and  generated  noise,  dust,  and  smoke  which  were  carried  into  plain- 
tiffs' residence  so  as  to  interfere  with  the  comfortable  enjoyment  of  the  home, 
and  plaintiffs  were  thereby  subjected  to  annoyance  and  discomfort,  they  were 
entitled  to  recover,  such  charge  did  not  authorize  the  jury  to  find  the  gin  to  be 
a  nuisance  from  the  mere  fact  of  its  proximity  to  the  residence,  but  authorized 
a  recovery  only  in  case  the  jury  found  that  the  gin  as  located  and  operated  con- 
stituted a  nuisance. 

S.— Same— Expense  of  Removal— Abating. 

Since  defendants  could  not  be  permitted  to  maintain  the  nuisance  sought  to 
be  abated  merely  because  it  would  be  expensive  to  them  to  remove  it,  evidence 
offered  by  them  to  show  it  would  cost  $1000  to  remove  the  gin  plant  was  prop- 
erly excluded. 
4.— Same— Equitable  Relief— Injunction-Aoquiescence— Laches. 

Plaintiff's  failure  to  protest  against  the  erection  of  the  gin  near  his  resi- 
dence, and  his  failure  to  complain  of  it  as  a  nuisance  until  it  had  been  operated 
for  two  annual  seasons  and  sold  to  defendants,  was  not  such  conduct  and  laches 
as  would  prevent  a  court  of  equity  from  affording  him  relief  by  injunction  re- 
straining its  operation  as  a  nuisance  where  he  did  nothing  to  encourage  its  erec- 
tion or  its  purchase  by  defendants,  and  it  is  not  shown  that  he  knew  when  it 
was  being  erected  what  conditions  and  results  would  attend  its  operation. 

5.— Same— Injury  to  Value— Abating. 

Where  the  desirability  of  residence  property  is  affected  by  a  nuisance,  the 
value  of  the  property  as  well  as  its  rental  value  is  necessarily  impaired,  and 
since  the  injury  is  not  entirely  personal  to  the  occupant,  the  landlord  as  weli 
as  the  tenant  is  entitled  to  have  the  nuisance  abated. 

Appeal  from  Johnson.    Trial  below  before  Hon.  William  Poindexter. 

Ramsey  &  Odell,  for  appellants. 

L.  5.  Davis  and  Adafns  &  Truelove,  for  appellees. 

TEMPLETON,  Associate  Justice. — ^W.  F.  Wells  brought  this  suit 
against  Faulkenbnry  Bros,  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  and  his  family  by  reason  of  the  maintenance  and  oper- 
ation by  the  defendants  of  a  cotton  gin  on  a  lot  owned  by  them  adjoin- 
ing the  lot  of  plaintiff  and  occupied  by  him  and  his  family  as  a  resi- 
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dence^  and  praying  for  an  injunction  restraining  the  operation  of  tbe 
gin.  Wells  died  and  his  wife  and  children  made  themselves  plaintifts, 
the  wife  claiming  damages  in  her  own  right  in  the  smn  of  $2000,  and 
she  and  the  other  plaintiffs  jointly  claiming  damages  in  the  sum  of 
$2000,  as  the  heirs  of  Wells,  for  injuries  alleged  to  have  been  sustained 
by  Wells  in  his  lifetime  by  reason  of  the  operation  of  the  gin-  The 
defendants  demurred  to  the  petition  on  the  groimd  that  there  was  a 
misjoinder  of  parties  plaintiff  and  of  causes  of  action,  which  demurrers 
were  overruled.  If  there  was  error  in  this  respect  it  was  cured  by  the 
charge  of  the  court,  which  limited  the  plaintiffs^  recover}'  to  the  dam- 
ages sustained  by  Wells  and  wife  in  his  lifetime.  Such  damages  were 
community  property  of  Wells  and  wife  and  might  have  been  recovered 
in  the  suit  brought  by  him,  and  after  his  death  were  recoverable  bj'  his 
wife  and  children.  A  trial  resulted  in  a  judgment  for  the  plaintiffs 
for  $200  damages  and  in  a  decree  restraining  the  further  operation  of 
the  gin. 

The  court  instructed  the  jury  that  the  business  in  which  defendants 
were  engaged  was  lawful  and  not  necessarily  a  nuisance,  but  might  be- 
come so  when  conducted  in  such  close  proximity  to  a  private  residence 
as  to  materially  interfere  with  the  comforts  of  such  residence  as  a  home. 
The  jury  was  further  instructed  that  if  the  defendants  in  the  operation 
of  the  gin  created  and  generated  noise,  dust,  lint,  or  smoke,  and  that 
the  same  was  carried  into  the  house  of  Wells,  and  were  calculated  to  and 
did,  in  material  respects,  interfere  with  Wells  and  his  family  in  the 
comfortable  enjoyments  of  their  home,  and  that  they  were  thereby  sub- 
jected to  the  annoyances  and  discomforts  alleged,  then  the  plaintiffs 
were  entitled  to  recover  the  damages  sustained  by  Wells  and  wife  in  his 
lifetime.  Appellants  complain  of  these  charges  on  the  ground  that 
they  authorize  the  jury  to  find  the  gin  to  be  a  nuisance  from  the  mere 
fact  of  its  proximity  to  the  Wells  residence.  The  complaint  is  without 
merit.  The  charges,  considered  together,  clearly  negative  the  con- 
structions contended  for  by  appellants,  and  authorized  a  recovery  by  the 
plaintiffs  only  in  case  the  jury  found  that  the  gin,  as  located,  constructed, 
and  operated,  constituted  a  nuisance.  The  charges  given  by  the  court 
rendered  unnecessary  the  giving  of  additional  instructions  in  regard  to 
the  right  of  appellants  to  pursue  the  business  sought  to  be  enjoined. 

Appellants  offered  to  prove  that  it  would  cost  them  about  $1000  to 
move  their  plant  to  another  location.  The  proposed  testimony  was  ex- 
cluded. This  ruling  of  the  court  was  correct.  If  the  gin  was  a 
nuisance,  appellees  were  entitled  to  have  it  abated.  Appellants  can  not 
be  permitted  to  maintain  a  nuisance  because  it  would  be  expensive  to 
them  to  remove  it.     High  on  Injunc,  sec.  746. 

It  is  contended  by  appellants  that  appellees  are  not  entitled  to  in- 
junction because  Wells  acquiesced  in  the  building  of  the  gin  by  Sweeney 
and  the  purchase  thereof  by  Faulkenbury  Bros.  The  gin  was  built  by 
Sweeney  in  1896  and  sold  by  him  to  appellants  in  1898.  Sweeney 
operated  the  gin  in  person  for  part  of  the  season  of  1896-1897,  and  by 
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his  lessee,  Wilson,  for  the  season  of  1897-1898.  Wells  knew  that 
Sweeney  was  building  the  gin  and  made  no  protest.  He  first  began 
complaining  of  the  gin  as  a  nuisance  soon  after  the  purchase  by  appel- 
lants and,  after  fruitless  negotiations,  finally  instituted  this  suit. 
Sweeney  never  consulted  Wells  in  regard  to  building  the  gin.  Appel- 
lants did  not  confer  with  him  about  their  purchase,  and  the  evidence 
fails  to  show  that  he  knew  that  they  contemplated  buying  the  property. 
It  is  not  shoMH  that  Wells  knew,  when  the  gin  was  being  built,  what 
conditions  or  results  wquld  attend  or  follow  from  the  operation  of  the 
gin.  He  did  nothing  whatever  to  encourage  the  construction  of  the 
plant  by  Sweeney  or  the  purchase  thereof  by  appellants.  The  doctrine 
of  acquiescence,  invoked  by  appellants,  is  stated  by  Mr.  High  in  this 
language:  ^^Long  continued  acquiescence  in  the  erection  of  works 
which  it  is  afterwards  sought  to  enjoin  as  a  nuisance  may  constitute  a 
bar  to  relief  in  equity.  And  it  may  be  asserted  as  a  rule  that  long  delay 
upon  the  part  of  plaintiff  who  seeks  to  enjoin  a  nuisance  will  afford 
suflBcient  reason  for  refusing  him  relief  in  equity.  The  rule  is  extended 
even  further,  and  it  is  held  that  one  party  may  so  encourage  another  in 
the  erection  of  what  he  afterwards  complains  of  as  a  nuisance,  as  to 
give  the  adverse  party  a  right  to  invoke  the  aid  of  equity  to  restrain 
proceedings  at  law  for  the  recovery  of  damages  resulting  from  the 
alleged  nuisance.'^  High  on  Injunc,  sec.  756.  And  in  section  786  he 
says :  '^He  who  seeks  relief  against  a  nuisance  must  show  due  diligence 
in  the  assertion  of  his  rights;  and  when  complainant  has  been  guilty 
of  great  laches,  or  has  allowed  defendant  for  a  long  period  to  continue 
in  the  erection  of  his  obnoxious  structure  at  great  expense  and  without 
molestation,  equity  will  not  interfere.  ♦  ♦  ♦  It  is  diflScult  to  fix 
any  precise  period  of  delay  as  fatal  to  complainant's  right  to  relief 
against  the  nuisance,  but  when  defendant  has  for  more  than  twenty 
years  carried  on  his  trade  without  molestation,  and  proves  a  good  prima 
facie  title  by  proscription,  equity  will  not  interfere,  but  will  leave  the 
parties  to  seek  their  remedy  at  law.  It  has  been  frequently  held  that 
when  the  works  complained  of  had  been  allowed  to  stand  three  years 
and  upward  it  was  such  laches  as  would  prevent  relief  in  equity.  But  it 
is  held  that  no  acquiescence  short  of  twenty  years  adverse  user  will  bar 
plaintiff  from  his  right  to  relief  by  injunction  against  a  nuisance,  uqIcss 
he  is  estopped  by  some  act  or  conduct  which  has  induced  defendant 
to  incur  expense  or  take  action  upon  the  strength  of  such  conduct." 

The  doctrine  appears  to  be  generally  recognized  throughout  the  United 
States,  but  does  not  seem  to  have  been  applied  in  Texas.  In  Sichard- 
son  V.  Salt  Company,  49  Southwestern  Reporter,  647,  it  was  held  that 
the  rule  did  not  apply  in  an  action  to  enjoin  a  public  nuisance  which 
affected  the  complainant  as  an  individual.  Without  determining  the 
application  and  limitations  of  the  rule  in  this  State,  we  will  say  that  in 
our  opinion  this  case  does  not  fall  within  the  rule.  Wells  did  not  delay 
making  complaint  and  filing  suit  for  such  an  unreasonable  time  as  to 
indicate  acquiescence  on  his  part  in  the  construction  and  operation  of 
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the  gin.  He  was  not  guilty  of  ^^great  laches/'  Sweeney  did  not  consult 
his  wishes  or  interest  in  building  nor  did  appellants  in  buying.  He  did 
not,  by  his  conduct,  induce  Sweeney  to  build  or  appellants  to  buy.  They 
did  not  rely  on  any  act  of  his  in  making  their  investment.  Beyond 
question,  he  was  not  barred  of  his  legal  remedy,  and  he  has  not  been 
guilty  of  such  conduct  as  will  prevent  a  court  of  equity,  in  good  con- 
science, from  affording  him  relief  by  injunction. 

It  was  shown  that  some  time  after  the  death  of  Wells  his  widow  went 
to  live  with  one  of  her  married  children,  and  that  the  old  homestead 
was  rented  to  tenants  who  occupied  the  premises  at  the  time  of  the  trial 
No  issue  concerning  this  matter,  or  as  to  whether  the  existence  of  the 
nuisance  affected  the  value  of  the  property  or  diminished  the  rental 
value,  was  submitted  to  the  jury.  Appellants  contend  that  appellees  aie 
not  entitled  to  injunction,  because  the  nuisance  affects  only  the  occu- 
pants of  the  residence  and  not  the  property.  The  verdict  establishes 
the  fact  that  the  operation  of  the  gin  in  such  close  proximity  to  the 
residence  is  a  nuisance  for  the  reason  that  it  interferes  materially  with 
the  comfortable  enjoyment  of  the  premises  as  a  family  dwelling  place. 
The  property  in  its  present  condition  is  adapted  to  use  only  as  a  pri- 
vate residence.  A  nuisance  which  destroys  or  seriously  impairs  its  de- 
sirability as  a  place  of  residence  necessarily  affects  its  value,  and  also  its 
rental  value,  as  a  residence.  Therefore  the  injury  done  by  the  nuisance 
is  not  entirely  personal  to  the  occupant  of  the  premises,  but  reaches  to 
and  harms  the  owner.  The  landlord,  as  well  as  the  tenant,  is  concerned 
in  having  a  nuisance  of  the  character  established  by  the  verdict  abated, 
and  the  trial  court  did  not  err  in  so  holding. 

Appellants  complain  of  the  action  of  the  court  in  submitting  to  the 
jury  a  special  issue  as  to  whether  appellants  could,  by  constructing  a 
plank  fence  between  the  gin  and  the  residence,  avoid  the  injury  com- 
plained of  by  the  plaintiffs.  The  question  was  answered  in  the  negative. 
We  think  that  the  finding  of  the  jury  is  sustained  by  the  evidence. 
Much  of  the  smoke,  dust,  and  lint  complained  of  came  from  pipes  ex- 
tending through  the  roof  of  the  gin.  It  could  not  be  excluded  from  the 
premises  of  appellees  by  erecting  a  fence  of  the  kind  proposed.  No 
method  of  abating  the  nuisance  except  by  the  erection  of  such  a  fence 
being  suggested,  the  granting  of  an  injunction  was  necessary  and  proper. 

The  judgment  is  affirmed. 
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John  L.  Butherford  t.  St.  Louis  Southwestern  Bailwat 
Company  bt  al. 

Decided  March  1,  1902. 

1.— Carrier  of  Paaiengera— Bzcvriion  Ticket— Time  limit. 

Defendant  railway  company  sold  an  excursion  ticket  over  its  own  line  and 
to  G.,  on  a  connecting  line,  limited  to  the  23d  of  the  month,  but  stipulating 
therein  that  the  purchaser  should  be  identified  at  G.  and  sign  a  return  contract 
and  on  the  23d  tne  purchaser  was  so  identified  and  signed  the  return  contract, 
which  provided  that  the  purchaser  agreed  to  use  the  ticket  to  the  original  start- 
ing point  within  the  number  of  days  punched  in  the  return  limit  column  thereon, 
the  niunber  of  days  so  punched  being  "pne"  day.  The  purchaser  at  once  com- 
menced her  return  trip,  readiing  the  connecting  point  of  the  two  roads  on  the 
24th.  Held,  that  the  ticket  was  good  when  presented  on  a  train  of  defendant  on 
the  24th,  although  the  train  would  not  reach  the  original  starting  point  until 
the  26th. 

8. — Same— Evidence — Opinion. 

PlaintifiTs  witnesses  should  have  been  permitted  to  testify  that  the  con- 
ductor's manner  when  he  refused  the  ticket  and  used  certain  language  was  rude, 
impolite,  and  insulting,  although  this  was  matter  of  opinion. 

8.— Same— Evidence. 

Testimony  as  to  the  difference  between  the  excursion  rate  and  the  regular 
fare  should  have  been  excluded  as  immatrial,  the  issue  being  as  to  whether  or 
not  plaintiff's  ticket  had  expired  by  limitation. 

4.— Same— Written  Contract— Parol  Evidence  Varying. 

The  contract  expressed  by  the  ticket  being  a  printed  one,  its  terms  could 
not  be  changed  or  varied  by  parol,  and  evidence  that  a  verbal  announcement 
that  the  tickets  were  limited  to  the  23d  the  entire  trip,  going  and  returning,  was 
made  to  purchasers  assembled  in  front  of  the  ticket  window,  including  plaintiff, 
was  not  admissible. 

Appeal  from  Qrayson.    Tried  below  before  Hon.  Bice  Maxey. 

Wilkinson  &  Stringer,  Chas.  8.  Todd,  and  Wilhins  &  Vinson,  for  ap- 
pellant 

E.  B.  Perkins  and  Head  &  Dillard,  for  appellees. 

RAINEY,  Chief  Justice. — The  appellant,  as  plaintiflf,  sued  appel- 
lees, the  St.  Louis  Southwestern  Railway  Company  of  Texas  and  the 
Qulf,  Colorado  &  Santa  Fe  Railroad  Company,  to  recover  damages  for 
oflEensive  and  insulting  conduct  of  a  conductor  of  the  former  company's 
passenger  train  toward  appellant's  wife,  Mrs.  Bird  Rutherford,  and  the 
refusal  of  said  conductor  to  accept  the  ticket  presented  by  Mrs.  Ruther- 
ford for  her  fare  from  Fort  Worth  to  Mount  Vernon;  thereby  causing 
her  great  mental  distress,  humiliation,  and  shame;  and  also  for  $5.20, 
which  she  was  wrongfully  compelled  to  pay  for  her  fare. 

After  the  evidence  was  closed,  each  of  the  defendants  moved  the 
court  to  direct  a  verdict  in  its  favor.  The  motion  of  the  Qulf,  Colorado 
&  Santa  Fe  Railway  Company  was  confessed  by  the  plaintiff,  but  that 
of  the  St.  Louis  Southwestern  Railway  Company  of  Texas  was  resisted. 

Vol.  28  Civil— 40. 
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Both  motions  were  sustained  by  the  court,  and  a. verdict  rendered,  under 
direction  of  the  court,  against  plaintiff  and  in  favor  of  both  defendants. 
Plaintiff  moved  for  a  new  trial,  which  motion  was  overruled,  and  plain- 
tiff has  appealed. 

The  wife  of  the  appellant  purchased  an  excursion  coupon  limited 
ticket  from  the  St,  Louis  Southwestern  Railway  Company  at  Mount 
Vernon,  Texas,  good  for  one  first  class  passage  to  Galveston  and  retarn 
over  its  road  and  the  Gulf,  Colorado  &  Santa  Fe  Railway.  On  fte  re- 
turn trip  the  conductor  of  the  passenger  train  of  appellee,  St.  Louis 
Southwestern  Railway  Company,  known  as  the  "Cotton  Belt,"  refused 
to  honor  the  ticket,  required  payment  of  fare,  etc.,  the  contention  being 
that  the  limit  had  expired.  This  is  the  main  point  in  issue  on  this 
appeal. 

The  face  of  the  ticket  contained  the  following  provisions,  to  wit: 

"This  ticket  is  subject  to  the  following  conditions,  in  consideration 
of  reduced  rate:  Good  for  one  first  class  passage  to  point  on  Gulf, 
Colorado  &  Santa  Fe  Railway — ^between  punch  marks'^and  return 
[The  point  indicated  was  Galveston,  Texas.] 

"This  ticket  is  restricted  and  limited  as  follows:  1.  When  oflBcially 
stamped  and  punched,  with  coupon  attached,  is  good  for  transportation 
of  the  original  purchaser  whose  name  is  signed  below  and  150  pounds 
of  baggage  not  exceeding  in  value  $100.  2.  In  selling  this  ticket  the 
company  acts  only  as  agent  and  assumes  no  responsibility  beyond  its 
own  line.  3.  Going  passage  must  be  commenced  on  the  date  of  sale 
as  stamped  on  the  back  by  issuing  agent,  and  must  be  used  to  destination 
by  or  before  midnight  of  date  punched  in  'going  limit  column.'  4.  It 
is  not  good  for  return  passage  of  any  other  than  the  original  purchaser 
whose  name  is  signed  below,  and  who  must  identify  himself  or  herself 
as  such  to  the  satisfaction  of  the  agent  of  the  terminal  line  of  this  ticket 
at  destination,  by  signing  his  or  her  name  to  the  return  contract  on 
the  back  of  this  ticket,  which  is  a  part  of  this  contract,  and  by  otiier 
means  if  required.  5.  It  will  then  be  good  for  return  passage,  com- 
mencing on  the  date  punched  in  column  'date  of  identification'  to  point 
purchased  within  the  number  of  days  punched  in  'return  transit  Umif 
on  back  of  ticket.  10.  This  contract  must  be  signed  in  manuscript 
with  ink,  by  the  person  who  is  to  use  this  ticket,  and  not  by  another 
for  him  or  her.  11.  No  agent  or  employe  has  authority  to  change  any 
of  these  conditions.'' 

The  following  statement  taken  from  -  appellant's  brief  further  de- 
scribes the  ticket  and  shows  the  evidence  relating  to  the  issue,  to  wit: 
On  the  back  of  the  ticket  is  a  column  showing  days,  months,  and  years, 
and  marked  "final  limit,"  in  the  year  1900,  the  month  of  March  and 
day  23  are  punched.  (This  column  is  nowhere  referred  to  in  the  ticket, 
nor  its  meaning  defined.)  On  the  back  of  the  ticket  is  also  a  similar 
column  marked  "return  transit  limit  column,"  in  which  the  1  (one) 
day  is  punched.  This  is  referred  to  in  the  ticket  on  back  and  face  and 
made  "part  of  the  contract."  *  On  the  face  of  the  ticket  is  the  "going 
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limit  column."    There  were  four  coupons  attached,  two  over  each  road, 
going  and  return. 

This  contract  was  duly  signed  by  Mrs.  Bird  Rutherford,  as  required, 
and  was  "used"  by  her  immediately,  on  the  date  of  issuance,  March  20, 
1900,  on  the  "going  passage."  She  reached  Galveston  in  due  time ;  and 
on  the  evening  of  March  23,  about  7  o'clock,  she  presented  the  same  to 
the  agent  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  at  Gal- 
veston, was  identified,  and  signed  the  "return  contract,"  and  it  was 
duly  accepted,  stamped- and  dated  March  23  by  said  agent  by  punching 
the  "date  of  identification  column"  and  stamp.  This  "return  contract" 
on  the  back  of  this  ticket,  referred  to  and  made  a  part  of  the  contract 
by  the  fourth  condition  on  the  face  of  it,  was  as  follows:  "In  com* 
pliance  with  the  condition  of  this  ticket,  I  subscribe  myself  as  the 
original  purchaser  and  agree  to  use  this  ticket  to  original  starting 
point  within  number  of  days  punched  in  return  limit  column."  This 
"number  of  days"  was  one  day,  the  figure  1  being  punched  in  said  "re- 
turn limit  column"  at  the  time  of  the  purchase  of  the  ticket,  by  the 
selling  agent — ^the  St.  Louis  Southwestern  Railway  Company's  agent  at 
Mount  Vernon.  She  commenced  her  return  trip  immediately,  within 
one-half  hour  after  the  ticket  was  vised,  and  continued  to  Fort  Worth, 
reaching  there  on  the  morning  of  the  24th,  too  late  to  catch  the  morning 
train  on  the  Cotton  Belt.  This  ticket  was  presented  by  plaintiff's  wife 
to  the  conductor  of  the  Cotton  Belt  about  10  o'clock,  between  10  and  11 
p.  m.,  certainly  before  midnight  of  the  24th  of  March. 

A  contract  should  be  construed  so  as  to  give  effect  to  all  its  provisions, 
if  that  can  be  consistently  done.  To  construe  the  contract  as  contended 
for  by  appellee's  counsel,  that  is,  that  having  waited  until  the  2dd,  the 
**final  limit,"  and  commenced  her  return  on  that  day,  the  ticket  was 
good  over  the  Gulf,  Colorado  &  Santa  Fe  Railway  to  the  point  on  its  line 
called  for,  which  was  Fort  Worth,  though  the  trip  to  that  point  could 
not  be  completed  on  that  day,  but  that  it  was  not  good  over  the  Cotton 
Belt  if  presented  for  passage  after  that  date,  would,  we  think,  render  in- 
effectual that  part  of  the  contract  by  which  the  purchaser  "agreed  to 
use  this  ticket  to  original  starting  point  within  number  of  days  punched 
in  return  limit  column."  This  was  a  part  of  the  contract,  and  should 
not  be  disregarded  unless  it  is  in  direct  conflict  with  the  other  provision 
of  the  contract  and  contrary  to  the  intention  of  the  parties  as  determined 
from  the  entire  contract.  The  contract  provided  that  the  return  passage 
should  be  commenced  on  the  day  punched  in  column  "date  of  identifica* 
tion,"  which  was  the  23d,  and  be  good  "to  point  purchased  within  the 
number  of  days  punched  in  ^return  transit  limit'  on  back  of  ticket"  The 
number  of  days  punched  in  "return  transit  limit"  column  was  one.  The 
ticket  having  been  vised  on  the  23d  and  the  return  trip  commenced  on  that 
day,  it  was  good  over  the  Cotton  Belt  for  at  least  one  day  after  the  23d, 
and  as  the  law  recognizes  no  fraction  of  a  day,  the  ticket  did  not  expire 
before  midnight  of  the  24th,  and  as  the  ticket  was  presented  to  the  con* 
ductor  of  the  Cotton  Belt  passenger  train  before  its  expiration,  it  was 
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good  for  passage  to  the  final  destination  on  that  line,  though  said  desti- 
nation was  not  reached  till  about  2  o'clock  a.  m.  of  the  25th. 

This  construction  does  not  render  ineffectual  the  "final  limit*'  column^ 
which  names  the  23d  of  the  month.  Construing  "final  limit*'  in  con- 
nection with  the  "return  passage'*  provisions,  it  means  that  the  23d  was 
the  last  day  on  which  the  ticket  could  be  vised  and  the  return  trip 
commenced.  Giving  it  this  construction  does  no  violence  to  any  other 
provision  of  the  contract,  but  gives  effect  to  all.  Besides,  it  conforms, 
in  our  opinion,  to  the  intention  of  the  parties  as  we  gather  them  from 
the  terms  of  the  contract. 

Appellee  cites  Eailway  v.  Looney,  85  Texas,  168,  and  Landers  v. 
Hallway,  60  Southwestern  Reporter,  528,  in  support  of  its  contention, 
and  insists  that  the  principle  there  announced  is  decisive  of  the  case  at 
bar.  In  the  Looney  case  the  ticket  was  over  several  independent  lines, 
and  by  its  terms  had  expired  before  being  offered  to  the  last  carrier, 
which  dishonored  it.  The  court  held  the  railway  not  liable.  In  the 
Landers  case  the  ticket  was  similar  to  the  one  in  this  case.  It  expressly 
stipulated  that  it  is  not  "in  any  case  good  for  return  passage  after  June 
13th,"  and  "good  for  return  passage  for  only  one  day  after  being 
officially  signed  and  stamped  by  the  terminal  agent"  The  ticket  was 
signed  and  stamped  on  June  9th.  The  holder  started  back,  but  stopped 
over  for  several  days,  being  told  by  the  terminal  agent  that  she  would 
be  allowed  to  do  so.  She  resumed  her  journey  and  presented  her  ticket 
for  passage  at  2  a.  m.,  June  14th.  The  court  held,  and  we  think  cor- 
rectly, the  limit  had  expired  and  the  ticket  was  not  good  for  passage. 
These  cases,  under  our  construction  of  the  contract  in  this  case,  are  not 
decisive  of  the  point  here  at  issue. 

Counsel  for  appellee  calls  our  attention  to  the  case  of  Rawitsky  v. 
Railway,  31  American  and  English  Railroad  Cases,  129,  as  being  in  Une 
with  their  contention.  In  that  case  the  ticket  was  limited  to  August 
8th,  but  it  provided  for  return  within  fifteen  days  after  identification  and 
stamping.  It  was  stamped  July  14th.  After  the  expiration  of  fifteen 
days  from  the  stamping  thereof,  but  before  the  8th  day  of  August,  it  was 
presented  and  dishonored.  The  court  held  that  the  fifteen  day  limit  for 
return  was  binding  and  after  that  time  the  ticket  was  of  no  force.  In 
that  case  it  will  be  noticed  that  the  court  ignored  the  final  limit  and 
gives  effect  to  the  provisions  relating  to  return  passage.  If  that  was 
proper  in  that  case,  why  should  it  not  be  in  this?  The  appellee.  Cotton 
Belt,  executed  the  contract.  It  stipulated  that  one  day  after  the  final 
limit,  March  23d,  should  be  allowed  for  return  passage.  Mrs.  Ruther- 
ford accepted  the  ticket  and  started  on  her  journey  with  that  stipulation, 
and  the  evidence  before  us  shows  that  she  has  complied  therewith. 

There  seems  to  be  little  or  no  difference  between  counsel  as  to  what 
the  law  is,  but  the  difference  is  as  to  its  application  to  the  facts  of  this 
case,  or  rather  as  to  the  proper  construction  of  the  contract  of  cai^ 
riage.  Between  the  cases  cited  by  the  respective  sides  there  seems  to  be 
no  material  conflict.     The  following  authorities  are  in  point  and  sup- 
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port  the  views  we  have  expressed.  Averbach  v.  Bailway,  89  N.  Y.,  281 ; 
Lundy  v.  Railway,  66  CaL,  191;  Head  v.  Railway,  7  S.  E.  Rep.  (Qa.), 
217;  Railway  v.  St.  John,  36  S.  W.  Rep.,  601. 

Upon  the  trial  appellant's  counsel  asked  of  witnesses,  '^What  was  the 
manner  of  the  conductor,  as  it  appeared  to  you,  at  the  time  that  he  re- 
fused the  ticket  and  used  the  language  to  which  you  have  testified?  I 
mean  as  to  whether  his  manner  was  polite  and  courteous,  or  otherwise  ?'' 
This  was  objected  to  on  the  ground  that  it  sought  to  elicit  the  opinion 
or  conclusion  of  the  witnesses,  and  that  the  answers  would  be  such 
opinion  or  conclusion.  The  objection  was  sustained  and  the  witnesses 
were  not  permitted  to  answer.  They  would  have  answered  that  the  con- 
ductor's manner  was  impolite,  rude,  and  insulting.  We  are  of  the 
opinion  that  this  action  of  the  court  was  error.  Mr.  Greenleaf  says: 
^'Generally  opinions,  like  other  testimony,  are  competent  in  the  class  of 
cases  in  which  they  are  the  best  testimony ;  as  where  a  mere  description, 
without  opinion,  would  generally  convey  an  imperfect  idea  of  the  force, 
meaning,  and  inherent  character  of  the  things  described.  Nonexperts 
may  give  their  opinions  on  questions  of  identity,  resemblance,  apparent 
condition  of  the  body  or  mind,  intoxication,  insanity,  sickness,  health, 
value,  conduct,  and  bearing,  whether  friendly  or  hostile,  and  the  like.'' 
1  Greenl.  on  Ev.,  sec.  439,  13  ed.,  p.  495,  note  2 ;  Railway  v.  Broussard, 
69  Texas,  617;  Railway  v.  Richards,  83  Texas,  203;  Railway  v.  Qarteiser, 
9  Texas  Civ.  App.,  456.  Words  spoken  may  in  themselves  be  inoffensive, 
yet  if  uttered  in  a  rude  and  insulting  manner  may  be  very  objectionable. 
The  manner  and  demeanor  of  one  can  not  well  be  described  without  the 
expression  of  an  opinion,  that  being  the  best  evidence  of  which  it  is  sus- 
ceptible. The  evidence  sought  was  pertinent,  as  it  tended  to  prove  the 
allegations  of  plaintiff's  petition  regarding  the  offensive  and  insulting 
conduct  of  the  conductor,  which,  if  proven,  warranted  a  recovery.  Rail- 
way V.  Tarkington,  3  Texas  Ct.  Rep.,  852. 

We  think  the  court  also  erred  in  permitting  witnesses  to  testify,  over 
objections,  as  to  the  difference  between  the  excursion  rate  and  the  regu- 
lar fare,  the  same  being  immaterial.  Also  as  to  the  general  announce- 
ment of  the  selling  agent  to  purchasers  then  assembled  in  front  of  the 
ticket  window,  including  the  plaintiff  and  wife,  to  the  effect  that  the 
tickets  were  limited  to  the  23d  the  entire  trip,  going  and  returning.  The 
contract  was  expressed  by  being  printed  on  the  ticket,  and  the  terms  were 
not  subject  to  change  or  variation  by  such  an  announcement.  4  Elliott 
on  Railroads,  sec.  1593.  The  same  may  be  said  of  the  questions  asked 
Mrs.  Rutherford  as  to  the  effect  the  delay  in  Fort  Worth  would  have  in 
regard  to  the  limit  of  the  ticket.  There  is  no  liability  shown  as  to  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company.  The  judgment  is 
aflSrmed  as  to  it,  and  is  reversed  and  remanded  as  to  the  St.  Louis 
Southwestern  Railway  Company  of  Texas. 

Reversed  and  remanded. 
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Dallas  Consolidated  Electric  Street  Railway  Company 
V.  J.  M.  Bkoadhurst. 

Decided  March  29,  1902. 

1.— Street  Railway— Negligence— Presnmption  from  Accident. 

Where  plaintiff,  while  properly  boarding  an  electric  street  ear,  was  injured 
by  a  severe  electric  shock  received  through  the  hand  holds  of  the  car,  the  fact 
of  such  injury  raised  a  presumption  of  negligence  such  as  cast  the  burden  of 
proof  on  the  defendant  company,  since  the  car  was  under  its  management  and 
the  accident  such  as  would  not  have  occurred  in  the  ordinary  course  of  thmgi 
if  proper  care  had  been  used. 

S.— Same— Degree  of  Care. 

A  charge  that  the  defendant  street  railway  company  owed  its  passengers 
the  duty  of  exercising  *'great  care  and  caution"  to  keep  the  machineiy  and  ap- 
pliances of  its  cars  in  a  reasonably  safe  condition  and  repair  and  in  their  opera- 
tion, did  not  impose  a  higher  degree  of  care  than  the  law  requires,  and  the  courfs 
omission  to  define  such  term  or  expression  was  not  reversible  error  in  the  ab- 
sence of  request  for  a  charge  supplying  the  omission. 

S. — Same— Issue  Not  Raised  by  Evidence. 

A  charge  exempting  the  defendant  company  from  liability  for  the  injniy  if 
by  the  highest  degree  of  care  it  could  not  have  discovered  the  danger  and  pre- 
vented the  same  was  properly  refused  where  there  was  no  evidence  that  the 
car  and  its  appliances  were  in  proper  condition  at  the  time  of  the  injury,  or  that 
the'  car  had  been  recently  inspects  and  found  in  good  repair,  or  that  the  danger 
from  electricity  could  not  hav^  been  discovered  by  the  exercise  of  care. 

4. — Same — ^Evidence  of  Other  Injury. 

Evidence  that  another  person,  on  the  same  day  and  the  day  before  plaintiff^i 
injury,  was  shocked  by  the  same  car,  was  admissible  to  show  that  the  car  and 
its  equipments  were  not  in  proper  repair,  and  that  defendant  knew  or  ought  to 
have  Known  the  fact  by  the  use  of  proper  diligence. 

5.— Trial— Remarks  of  Court. 

Defendant's  counsel  during  the  trial  asked  an  adjournment  of  court  until 
the  following  morning,  stating  that  he  had  two  more  witnesses,  and  what 
through  with  them  would  offer  no  more  testimony.  When  the  two  witnessef 
had  testified  the  next  morning  and  counsel  called  yet  others,  the  court,  remind- 
ing him  of  his  statement  on  the  preceding  evening,  said  he  did  not  think  coun- 
sel was  treating  the  court  fairly,  but  ruled  that  the  witnesses  might  be  ex- 
amined.   Held,  that  such  remark  of  the  court  was  not  prejudicial  err<»r. 

Error  from  Dallas.    Tried  below  before  Hon.  Eichard  Morgan. 

Wood  &  Hudson,  for  plaintiff  in  error. 

Finley,  Etheridge  &  Knight^  for  defendant  in  error. 

BOOKHOUT,  Associate  Justice. — ^This  suit  was  instituted  by  J. 
M.  Broadhurst  in  the  District  Conrt  of  Dallas  County,  Forty-fourth 
Judicial  District  of  Texas,  against  the  Dallas  Consolidated  Electric 
Street  Railway  Company,  for  damages  claimed  to  have  been  sustained 
on  account  of  personal  injuries.  Plaintiff  alleges  that  on  the  30th  day 
of  July,  1900,  he  attempted  to  board  one  of  the  defendant's  street  ca» 
on  Lamar  street,  near  the  point  where  the  street  railway  crosses  the 
Texas  &  Pacific  Railway,  with  the  intention  of  becoming  a  passenger 
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of  the  defendant  company;  that  the  car  was  standing  stilly  and  held 
in  the  attitude  of  invitation  to  passengers  to  board  the  same,  at  the  time 
plaintiff  attempted  to  board  said  car  and  become  a  passenger  therein; 
that  plaintiff  placed  his  foot  upon  the  step  of  the  car  and  caught  hold 
of  the  handbar,  and  that  immediately  upon  the  contact  of  his  hand 
with  such  hold  he  received  a  severe,  painful  electric  shock,  and  by 
means  of  the  electric  current  his  grasp  became  fixed  and  he  could  not 
release  the  same ;  that  while  in  this  attitude  the  motorman  started  the 
car  and  plaintiff  was  dragged  some  distance  over  the  rough  street,  and 
finally  his  grasp  upon  the  handhold  gave  way  and  he  fell  upon  the 
street;  that  he  was  rendered  unconscious  thereby.  That  he  was  se- 
verely injured  thereby  and  one  of  his  hip  joints  was  severely  and  per- 
manently injured,  rendering  him  lame;  and  received  injuries  in  his 
spine  and  back;  that  his  kidneys  were  seriously  and  permanently  in- 
jured, and  that  he  was  caused  great  physical  and  mental  pain  and  an- 
guish by  reason  of  the  injuries  so  inflicted  upon  him;  and  further,  that 
his  sexual  organs  and  powers  were  seriously  injured  and  permanently 
impaired  and  to  a  great  extent  destroyed;  that  his  nervous  system  was 
impaired  and  seriously  disturbed,  and  such  injuries  were  permanent 
in  their  nature,  and  that  by  reason  of  said  injuries  it  has  been  neces- 
sary to  employ  a  physician  and  buy  medicine  at  an  expense  of  the  sum 
of  $200 ;  that  his  capacity  to  labor  and  perform  work  and  make  money 
was  seriously  and  permanently  impaired,  and  by  reason  of  the  loss  of 
time  from  his  work  and  labor,  he  has  been  damaged  in  the  sum  of  $500. 

Plaintiff  further  alleges  that  the  said  injuries  so  sustained  were 
caused  by  the  negligence  of  the  defendant  railway  company,  and  charges 
that  the  electric  appliances  attached  to  and  connected  to  the  car  of  de- 
fendant railway  company  on  which  he  attempted  to  take  passage,  were 
old,  defective,  out  of  repair,  wrongly  constructed,  and  unsafe  for  the 
operation  of  any  street  railway;  that  the  tracks,  cars  and  all  the  appli- 
ances in  the  operation  of  said  street  railway,  at  the  point  where  the 
plaintiff  attempted  to  board  said  car,  were  defective  in  construction,  out 
of  repair,  and  that  the  electrical  currents  designed  to  propel  the  cars 
were  impaired  and  defectively  applied ;  that  the  appliances  for  controll- 
ing the  same  were  defective  and  out  of  repair,  and  that  in  all  these 
respects  the  defendant  railway  company  was  guilty  of  negligence,  and 
such  negligence  directly  and  proximately  caused  the  injury  to  plaintiff 
hereinbefore  set  out. 

That  the  defendant  was  further  negligent  in  that  the  motorman 
started  the  car  without  warning,  before  plaintiff  had  succeeded  in  board- 
ing the  same,  and  that  the  motorman  might  have  known,  or  by  the  exer- 
cise of  reasonable  care  could  have  known,  that  plaintiff  was  attempting 
to  board  the  car  at  the  time  he  so  started,  and  that  plaintiff  had  received 
an  electric  shock  which  prevented  him  from  either  getting  aboard  or 
turning  loose,  and  that  said  motorman  started  the  car  and  operated  the 
same  while  plaintiff  was  in  such  attitude,  thus  necessarily  resulting  in 
the  injury  and  damage  to  plaintiff;  that  the  act  of  the  motorman  in 
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starting  the  car  and  operating  it  under  the  circumstances  as  aforesaid 
was  negligence  and  proximately  caused  the  injury  to  plaintiff  as  above 
set  forth.  And  on  account  of  which  said  dilations  plaintiff  sues  for 
the  sum  of  $10,000. 

The  defendant  answered  by  general  demurrer  and  general  denial, 
and  further  plead  contributory  negligence  on  the  part  of  the  plaintiff 
in  attempting  to  board  the  car  while  the  same  was  in  motion,  and  at  a 
time  and  place  where,  if  not  in  motion,  said  car  did  not  stop  for  the 
purpose  of  receiving  passengers.  Defendant  also  plead  that  the  car 
was  in  good  order,  properly  equipped  with  all  the  modem  appliances 
to  properly  conduct  an  electric  current.  The  cause  was  tried  on  May 
11,  1901,  and  resulted  in  a  verdict  for  the  plaintiff  for  $5200,  upon 
which  judgment  was  duly  entered.  Upon  its  motion  for  a  new  trial 
being  overruled,  defendant  excepted  and  has  prosecuted  a  writ  of  error 
to  this  court. 

The  plaintiff  in  error  contends,  under  its  first,  second,  and  third 
assignments  of  error,  that  the  defendant  company  having  used  modem 
and  approved  appliances  in  running  its  electric  cars,  the  mere  fact  that 
a  passenger  received  an  electric  shock  is  not  in  itself  sufficient  to  ahov 
negligence  on  the  part  of  the  company;  and  especially  is  this  so  where 
the  handhold  of  the  car  is  charged  with  electricity  and  such  fact  was 
unknown  to  the  defendant  company,  and  could  not  be  known  by  any 
amount  of  diligence.  It  is  shovm  by  the  evidence  that  on  the  30th  day 
of  July,  1900,  the  Dallas  Consolidated  Electric  Street  Railway  Com- 
pany owned  and  operated  an  electric  street  railway  system  in  the  city 
of  Dallas,  carrying  passengers  from  one  portion  of  the  city  to  another 
for  hire.  On  that  day  J.  M.  Broadhurst  desired  to  take  passage  on 
one  of  its  street  cars  and  attempted  to  board  the  same  on  Lamar  street, 
between  Elm  street  and  Pacific  avenue,  for  the  purpose  of  going  to  the 
northern  portion  of  the  said  city.  While  standing  on  the  sidewalk  on 
Lamar  street  he  signaled  the  motorman  of  an  approaching  car  to  stop  the 
car  in  order  that  he  might  take  passage  thereon.  The  motorman,  in  re- 
sponse to  the  signal,  stopped  the  car  just  before  reaching  the  crossing 
of  the  Texas  &  Pacific  Railway.  Broadhurst  walked  around  the  rear 
end  of  the  car  to  the  side  and  took  hold  of  the  handholds  designed  to 
aid  passengers  in  getting  on  board  the  cars.  He  put  one  foot  on  the 
steps  of  the  car  and  was  in  the  act  of  getting  aboard  when  he  received 
an  electric  shock  which  fixed  his  grasp  upon  the  handhold  of  the  car, 
and  while  in  this  attitude  the  motorman  started  the  car  in  motion  and 
he  was  dragged  some  distance,  when  his  hand  relaxed  his  hold  and  he 
fell  in  the  street.  The  shock  made  him  unconscious,  and  he  remained 
80  until  he  was  carried  into  a  restaurant  nearby  and  seated  in  a  chair, 
when  his  consciousness  returned.  The  electric  shock  and  the  violence 
suffered  by  having  been  dragged  along  by  the  car  inflicted  serious  in- 
juries upon  him.  He  suffered  great  physical  pain  and  mental  anguish, 
and  his  nervous  system  was  seriously  disarranged  and  impaired,  and  he 
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sustained  bnuBeB  along  his  spine  and  hip.    He  at  the  time  was  a  man 
26  years  of  age. 

There  is  testimony  that  on  the  day  of  the  accident  one  Luffman^  in 
attempting  to  board  this  same  car  on  Lamar  street  just  north  of  where 
the  plaintiff  was  injured,  received  a  severe  electric  shock  upon  taking 
hold  of  the  handholds  for  the  purpose  of  boarding  the  car.  The  de- 
fendant introduced  Henry  Oarrett  as  an  expert  electrician,  who  testi- 
fied that  car  No.  63,  the  one  on  which  the  evidence  shows  plaintiff  was 
hurt,  is  a  Westinghouse  construction  car.  It  was  bought  in  1895  or 
1896,  and  was  a  brand  new  car  at  that  time.  It  was  further  stated  that 
he  regarded  the  Westinghouse  street  car  as  among  the  safest  constructed. 
The  motorman  testified  that  he  ran  this  car  all  the  time,  and  that  he 
>  was  operating  it  the  day  prior  to  the  accident,  and  that  he  never  knew 

of  a  complaint  being  made  of  anyone  getting  an  electric  shock  on  the 
car.  He  testified  that  he  remembered  the  occurrence  of  a  man  getting 
a  fall  from  the  rear  of  the  car  on  Lamar  street.  He  further  testified 
that  the  proper  and  usual  place  for  passengers  to  get  on  the  car  is  on 
the  other  side  of  the  railroad  track;  that  it  does  not  stop  in  the  street 
before  crossing  the  track  for  passengers  unless  people  are  getting  on. 
There  was  no  evidence  as  to  the  condition  of  the  car  at  the  time  of  the 
accident  except  such  as  is  disclosed  by  the  character  of  the  accident  it- 
self. There  was  no  evidence  of  any  inspection  of  the  machinery  and 
appliances,  and  it  is  not  shown  that  the  condition  of  the  car  and  appli- 
^  ances  could  not  have  been  discovered  by  proper  inspection.    The  wit- 

ness Garrett  did  testify  that  the  maximum  current  for  propelling  a 
street  railway  is  500  volts;  if  a  person  caught  hold  of  a  street  car  hand- 
rail on  a  wet  day  with  one  hand  and  one  foot  on  the  ground,  he  could 
get  only  a  very  small  portion  of  the  current  He  further  testified  that 
'  there  were  several  causes  to  produce  a  slight  current  on  street  cars;  a 

little  dirt  on  the  track  which  would  lift  the  wheel  off  the  rail  will  cause 
"^  the  current  to  seek  another  ground  and  run  off  on  some  other  part  of 

the  car;  this  could  be  caused  by  a  little  sand  or  dust  on  the  track,  and 
'  there  is  no  way  to  prevent  this  unless  the  track  is  kept  clean.     He  fur- 

''  ther  testified  that  such  a  current  would  not  be  sufficient  to  kill  a  human 

^'  being. 

^  The  first  question  to  be  considered  is,  are  the  circumstances  attend- 

•'  ing  the  in  jury,  to  the  defendant  in  error  sufficient  to  show  negligence  on 

^*  the  part  of  the  railway  company  without  direct  proof  of  that  fact?    It 

^'  is  laid  down  by  a  recognized  authority  that:    "The  accident,  the  in- 

^  jury,  and  the  circumstances  imder  which  they  occurred  are,  in  some 

»'  cases,  sufficient  to  raise  a  presumption  of  negligence,  and  thus  cast  upon 

1^  the  defendant  the  burden  of  establishing  his  freedom  from  fault.    Proof 

fii  of  an  injury  occurring  as  the  proximate  result  of  an  act  of  the  defend- 

f<^  ant,  which  woidd  not  usually,  if  done  with  due  care,  have  injured  any- 

0  one,  is  enough  to  make  out  a  presumption  of  negligence.     When  a  thing 

ii  which  causes  injury  is  shown  to  be  under  the  management  of  the  de- 

ii  fendant,  and  the  accident  is  such  as  in  the  ordinary  course  of  things 
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does  not  happen^  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence^  in  the  absence  of  explanation  by  the  de- 
fendanty  that  the  accident  arose  from  a  want  of  care/^  Shearm.  &  Bedf. 
on  Neg.^  sec.  59.  In  the  case  of  Bailway  v.  Lauricella,  87  TezaSy  278, 
the  plaintiff  occupied  the  relation  of  passenger  <hi  one  of  defendant's 
trains.  There  was  a  derailment  of  the  train  upon  which  plaintiff  was 
riding,  and  he  was  injured  thereby.  In  that  case  it  was  said  by  the 
learned  judge  delivering  the  opinion  of  the  court,  that  "It  is  a  reason- 
able and  sound  doctrine  that  when  a  passenger  is  injured  by  an  acci- 
dent such  as  the  derailment  of  the  train  at  a  place  where  the  track  and 
train  are  entirely  under  the  control  of  the  company, — ^that  is  to  say, 
where  they  are  not  interfered  with  by  any  extraneous  force, — a  pre- 
sumption of  negligence  arises,  and  in  order  for  the  company  to  exon- 
erate itself  from  liability  for  the  injury  it  must  adduce  evidence  to 
show  that  the  accident  could  not  have  been  avoided  by  the  exerdse  of 
the  utmost  care  and  foresight  reasonably  compatible  with  the  proseca- 
tion  of  its  business.^^  The  case  of  McCray  v.  Bailway,  89  Texas,  169, 
was  a  case  in  which  a  brakeman  was  riding  on  a  car  loaded  with  steel 
rails.  The  train  was  running  at  the  rate  of  twenty-five  miles  per  hour 
when  one  of  the  steel  rails  fell  from  the  car  in  front  of  the  one  on  which 
the  brakeman  was  sitting;  one  end  of  the  rail  struck  the  ground,  the 
other  end  resting  on  the  car,  swept  the  whole  side  thereof,  and  struck 
the  brakeman,  killing  him  instantly.  It  was  held  that  the  circum- 
stances surrounding  the  accident,  in  the  absence  of  other  proof  of  neg- 
ligence in  loading  the  cars,  was  sufficient  to  authorize  the  finding  of 
negligence  on  the  part  of  the  company. 

We  are  of  the  opinion  that  the  circumstances  surrounding  the  injuiy 
to  Broadhurst  were  sufficient  to  raise  a  presumption  of  n^ligence  on 
the  part  of  the  company.  The  handholds  and  steps  of  the  car  were  de- 
signed to  be  used  by  passengers  as  aids  in  their  entrance  to  or  exit  from 
the  cars.  The  cars  and  their  equipment  were  under  the  control  and 
management  of  the  defendant,  and  the  accident  was  such  as  in  the  ordi- 
nary course  of  things  would  not  happen  with  the  use  of  proper  care  by 
those  who  have  their  management.  In  support  of  these  views,  see  sIbo 
Thiel  V.  Kennedy,  84  N.  W.  Eep.,  657;  Bailway  v.  Cooper,  38  Law. 
Eep.  Ann.,  637;  Howser  v.  Bailway,  30  ApL,  907;  Bailway  v.  Wood,  63 
S.  W.  Eep.,  164;  Whitt.  Smith  on  Neg.,  523. 

Complaint  is  made  of  that  portion  of  the  charge  in  which  the  jniy 
were  told  that:  **The  defendant  owed  to  its  passengers  the  duty  of  ex- 
ercising great  care  and  caution  to  keep  the  machinery  and  appliances 
of  its  cars  in  reasonable  safe  condition  and  repair,  and  to  exercise  like 
caution  in  the  operation  of  its  cars.'^  The  objection  made  to  the  above 
charge  is  that  it  imposes  upon  the  defendant  a  higher  degree  of  care 
than  is  required  by  law.  In  the  case  of  Levy  v.  Campbell,  19  South- 
western Eeporter,  438,  the  court  charged  that  the  defendant  was  re- 
quired to  use  the  "utmost  care.''  This  charge  was  held  to  be  correct 
In  the  case  of  Qallagher  v.  Bowie,  66  Texas,  265,  the  same  expressioD, 
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*^he  utmoet  care/'  was  used  by  the  trial  judge  in  the  charge  to  the 
jury,  and  the  charge  was  sustained  as  correct  by  our  Supreme  Court. 
In  the  latter  case  Justice  Robertson  says  that  ^'the  degree  of  care  re- 
quired of  carriers  is  generally  described  by  the  authorities  as  the  ut- 
mosty  and  the  use  of  this  expression  in  the  charge  was  not  objection- 
able/' In  the  case  of  Railway  v.  Smith,  87  Texas,  352,  it  was  held 
that  the  expression  "great  care  and  prudence"  was  too  high  a  degree 
of  care  in  the  case  of  an  employe  suing  his  master;  that  in  such  case 
the  defendant  is  only  required  to  use  ordinary  care.  In  discussing  that 
expression  used  in  tiie  charge,  the  court  said,  speaking  through  Justice 
Brown:  "This  imposes  the  highest  degree  of  care  known  to  the  law, 
which  is  that  degree  of  care  prescribed  by  law  for  the  government  of 
railroad  companies  toward  their  passengers.''  Citing  Shearm.  &  Redf. 
on  Neg.,  sec.  59;  Railway  v.  Gorbett,  48  Texas,  573.  In  the  Qorbett 
case,  the  language  used  in  the  charge  was  "greatest  care  and  prudence." 
As  to  this  charge  Justice  Gould  said:  "The  charge  required  the  great- 
est degree  of  care  and  prudence  of  defendant  as  being  a  carrier  of  pas- 
sengers, and  at  the  same  time  held  defendant  not  responsible  if  the  in- 
jury was  the  result  of  a  mere  accident  or  casualty^  there  being  no  want 
of  care  or  skill  on  the  part  of  the  company  or  its  agents."  The  charge 
was  sustained  and  the  judgment  of  the  court  below  afiSrmed.  In  the 
case  of  Levy  v.  Campbell,  above  cited,  it  was  held  that  the  use  of  the 
term  "utmost  care"  in  the  charge,  without  defining  the  same,  was  not 
error.  It  was  also  held  that  if  any  explanation  of  such  expression  was 
deemed  necessary,  a  special  charge  should  have  been  asked  to  that  ef- 
fect. In  case  of  Gallagher  v.  Bowie,  above  cited,  wherein  the  same  ex- 
pression, "utmost  care,"  was  used.  Judge  Robertson  said :  "If  it  needed 
explanation  or  qualification  appellant  should  have  requested  a  special 
charge."  In  the  language  quoted  above  from  the  Lauricella  case,  the 
degree  of  care  due  to  a  passenger  by  a  carrier  is  stated  to  be  "the  utmost 
care  and  foresight  reasonably  compatible  with  the  prosecution  of  its 
business."  In  the  case  at  bar  the  charge  required  the  exercise  by  the 
carrier  of  "great  care  and  caution"  in  keeping  its  machinery  in  repair 
and  in  the  operation  of  its  cars.  We  are  of  the  opinion  that  this  charge 
does  not  impose  a  higher  degree  of  care  upon  the  carrier  than  is  re- 
quired by  law. 

Again,  complaint  is  made  of  the  court's  failure  to  define  the  words 
"great  care  and  caution"  as  used  in  the  charge.  If  there  was  any  error 
in  this  respect  it  was  one  of  omission,  and  the  plaintiff  in  error  can  not 
be  heard  to  complain  in  the  absence  of  a  special  charge  designed  to 
correct  such  omission. 

Complaint  is  made  of  the  action  of  the  court  in  refusing  a  requested 
charge  by  defendant,  as  follows:  ^^ou  are  charged  that  if  you  find 
that  plaintiff  received  an  electric  shock  while  attempting  to  board  one 
of  defendant's  cars,  then  you  are  charged  that  if  defendant,  by  the  use 
of  the  highest  care,  could  not  have  discovered  the  danger  from  electric- 
ity, and  could  not  have  prevented  the  same,  then  you  can  not  presume 
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that  defendant  was  guilty  of  negligence  merely  from  the  fact  that  plain- 
tiff  was  80  shocked,  and  can  not  &id  any  damage  for  plaintiff  resulting 
as  a  direct  and  proximate  result  of  such  electric  shock,  unless  you  find 
that  the  presence  of  such  electricity  in  the  handholds  of  said  car  was 
caused  by  some  negligence  of  defendant/'  There  was  no  error  in  re- 
fusing this  charge,  for  the  reason  that  there  was  no  evidence  authoriz- 
ing the  submission  of  the  issue  presented  therein.  The  witness  Garrett 
testified  that  the  car  was  bought  in  1895  or  1896,  and  that  it  was  of 
an  approved  make.  There  was  no  evidence  that  at  the  time  of  the  ac- 
cident the  car  or  its  appliances  was  in  proper  condition,  or  that  the 
danger  from  electricity  could  not  have  been  discovered  by  the  exercise 
of  care.  It  is  not  shown  that  it  had  recently  been  inspected  and  found 
in  good  repair,  or  that  there  was  any  system  of  inspection  in  vogue  by 
defendant. 

Error  is  assigned  to  the  action  of  the  court  in  admitting^  over  the 
objection  of  the  defendant,  the  evidence  of  the  plaintiff's  witness  W.  F. 
Luffman,  in  effect  that  he,  witness,  had  undertciken,  the  day  before  the 
accident  to  plaintiff,  to  board  the  car  from  which  the  defendant  claims 
to  have  fallen,  at  a  point  on  the  north  side  of  the  Texas  &  Pacific  Bail- 
way  tracks  on  Lamar  street;  that  the  car  had  started  and  was  in  motion 
when  the  witness  undertook  to  board  the  same;  that  he  caught  the  hand- 
hold in  both  hands  and  received  an  electric  shock  which  nearly  knocked 
him  from  said  car;  that  this  was  car  No.  63,  and  that  on  the  same  day 
he,  witness,  boarded  this  same  car  on  San  Jacinto  street  near  the  Bap- 
tist church,  then  catching  hold  with  only  one  hand,  and  that  at  that 
time  he  received  only  a  slight  shock.  This  evidence  was  objected  to  as 
being  immaterial,  and  because  it  referred  to  an  electric  shock  received 
by  a  person  other  than  plaintiff,  and  at  a  different  time,  at  a  different 
place  on  the  track,  and  by  a  different  current.  The  evidence  was  ad- 
missible as  tending  to  show  that  the  car  and  its  equipment  were  not  in 
proper  condition  and  repair,  and  that  the  company  knew  or  ought  to 
have  known  of  the  fact  by  the  use  of  proper  diligence. 

Complaint  is  made  in  the  twelfth  assignment  of  error  of  certain  re- 
marks made  by  the  court  during  the  trial,  in  the  presence  of  the  jury, 
relating  to  the  plaintiff  in  error's  counsel.  Upon  the  trial  and  after 
defendant's  counsel  had  closed  with  one  of  its  witnesses,  about  5 :30  p. 
m.,  June  18th,  the  court  asked  counsel  for  defendant  if  they  had  any 
further  evidence.  Defendant's  counsel  replied  that  they  had  two  more 
witnesses,  to  wit,  Mr.  Moore  and  Henry  Garrett,  and  thereupon  re- 
quested the  court  to  adjourn  until  next-  morning,  stating  that  the  de- 
fendant would  get  through  with  them  in  as  short  a  time  as  possible,  and 
that  they  would  offer  no  other  testimony.  These  witnesses  had  been  in 
attendance  on  the  court,  and  were  excused  by  defendant's  counsel  imder 
the  impression  that  they  would  not  be  needed  that  day.  The  next 
morning,  being  June  9th,  the  witnesses  Moore  and  Garrett  were  present 
and  each  testified  in  the  case.  After  they  had  concluded,  defendant's 
counsel  called  other  witnesses,  whereupon  the  court  reminded  them  of 
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what  had  occurred  on  the  previous  evening,  to  which  defendant  excepted. 
Thereupon  the  court  remarked  that  it  did  not  seem  to  him  that  counsel 
were  treating  the  court  fairly,  but  that  if  they  insisted  upon  examining 
the  witnesses  they  might  do  so,  and  thereupon  counsel  declined  to  ex- 
amine said  witnesses,  taking  a  bill  of  exceptions  to  the  court's  remark 
that  they  had  not  treated  the  court  fairly.  The  exceptions  to  the  re- 
mark shown  by  the  bill  of  exceptions  are:  "Because  said  conduct  and 
remarks  on  the  part  of  the  trial  court  judge  were,  in  effect  a  denial  and 
an  impairment  of  the  right  and  privilege  of  this  defendant  to  its  day  in 
court,  and  to  the  legitimate  presentation  of  its  defense  by  testimony 
before  the  jury  hearing  the  same  without  molestation  and  hindrance; 
second,  becaT?se  said  conduct  and  remarks  on  the  part  of  the  trial  judge 
were,  in  effect,  an  unfavorable  comment  made  in  advance,  in  the  hearing 
of  the  jury,  upon  the  weight  of  such  testimony  as  would  have  been 
given  by  said  two  witnesses;  third,  because  said  conduct  and  remarks 
on  the  part  t^t  the  trial  judge  constituted  an  unjust  and  improper  criti- 
cism and  stricture  of  the  conduct  of  defendant's  counsel,  prejudicially 
involving  the  rights  of  this  defendant^  and  diminishing  the  effect  and 
weight  which  should  have  been  and  would  have  been  given  the  testimony 
of  the  said  witnesses  Oram  and  E.  T.  Moore,  if  said  criticism  and 
stricture  had  not  been  made;  fourth,  because  said  conduct  and  lan- 
guage of  the  trial  judge  was  calculated  to  and  did  bring  the  counsel  for 
defendant,  and  the  defendant,  into  bad  odor  and  disgrace  and  disrepute 
before  the  jury  trying  this  cause,  to  the  great  prejudice  of  the  defendant 
and  its  cause,  and  to  greatly  impair  the  weight  of  defendant's  testimony 
and  the  argument  of  its  counsel  before  said  jury,  and  the  defendant's 
counsel,  under  this  odium  and  disadvantage,  shortly  afterwards  pro- 
ceeded to  and  did  address  the  jury." 

The  action  of  the  trial  judge  did  not  prevent  counsel  from  intro- 
ducijig  further  testimony,  and  attached  no  limitation  or  restriction  upon 
that  right.  The  counsel  were  told  that  they  could  proceed  to  examine 
•  the  witnesses.  The  remarks  were  in  no  way  directed  at  the  merits  of 
the  defense  or  at  the  testimony  of  any  witnesses,  but  related  solely  to  the 
action  of  the  counsel  in  reference  to  the  adjournment  on  the  previous 
evening,  when  they  stated  that  they  would  examine  only  two  other  wit- 
nesses. The  remarks  did  not  convey  any  expression  as  to  the  views  of 
the  judge  on  the  merits  of  the  case,  or  any  evidence  before  the  jury. 
They  were  not  of  such  character  as  to  imply  that  counsel  were  dishon- 
orable, or  that  they  would  resort  to  any  improper  conduct  in  the  defense 
of  the  case.  There  is  nothing  in  the  record  to  indicate  that  the  remarks 
tended  to  prejudice  the  jury  against  defendant.  We  conclude  that  no 
reversible  error  is  shown  by  the  above  assignment.  Crapp  v.  Hauer,  16 
Pac.  Rep.,  702;  Hill  v.  Corcoran,  25  Pac.  Rep.,  174;  Clowe  v.  Traction 
Co.,  27  Atl.  Rep.,  1005 ;  Fraim  v.  Insurance  Co.,  32  Atl.  Rep.,  616. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affhrmed. 

Writ  of  error  refused. 
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Abatement    See  Nuisance,  2,  4;  Survival  of  Action. 

Absence  of  CounaeL 
Excused,  and  not  excused.    See  New  Trial,  3,  5,  7. 

Acceptance. 
Of  offer  to  sell,  made  conditionally.    See  Contract,  20. 

Acceptance  of  Service. 
By  a  partnership.    See  Writ  of  Error,  3. 

Accident 
Presmnption  of  negligence  arising  from.    See  Street  Railroad,  1. 

Accident  Insurance. 

1.  An  accident  insurance  policy  upon  the  life  of  insured  in  a  specified  calling, 
providing  that  for  injury  in  an  occupation  classed  by  the  company  as  more 
hazardous  than  the  one  specified  recovery  should  be  limited  to  such  indemnity 
as  the  premium  paid  would  purchase  at  the  rate  fixed  for  such  increased  hazard, 
the  question  of  such  diminution  in  the  recovery  depended  not  on  whether  the 
occupation  in  which  he  was  injured  was  more  hazardous  in  fact,  but  on  whether 
it  was  so  classified  by  the  company.    Casualty  Co.  v.  Jones,  36. 

2.  Pleading  alleging  that  the  occupation  of  locomotive  fireman,  in  which  in- 
sured was  killed,  was  more  hazardous  than  that  of  roundhouseman,  in  which  he 
was  insured,  and  that  the  rates  fixed  by  the  company  for  the  former  calling  were 
double  those  for  the  latter,  held  to  be  equivalent  to  an  allegation  that  the 
former  were  classed  by  the  company  as  more  hazardous.    Id. 

Acknowledgment.    See  Land  Certificate,  1;  Married  Woman,  1;  Notary. 

A  married  woman's  separate  acknowledgment  of  a  deed  is  not  vitiated  by  the 
mere  presence  of  the  grantee  at  her  privy  examination.    Tippett  v.  Brooks,  107. 

Action  for  Death.    See  Measure  of  Damages,  1;  Receiver,  1. 

1.  In  an  action  for  injuries  by  causing  the  death  of  the  supporter  of  the 
family,  it  is  error  to  direct  the  awarding  of  an  amount,  as  damages,  equal  to 
the  sum  of  the  contributions  plaintiffs  would  have  received  from  deceased  dur- 
ing his  lifetime,  had  he  not  been  killed.    Railway  v.  Sivells,  497. 

2.  Error  in  directing  the  assessment  in  damages  for  loss  of  expected  future 
contributions  from  deceased  of  the  aggregate  of  such  sums  was  not  cured  by  a 
general  direction  to  assess  such  damages  as  would  compensate  plaintiffs  for  the 
loss  sustained.    Id. 

3.  For  negligence  causing  the  death  of  a  son  the  parents  are  entitled  to  recover 
the  pecuniary  value  of  his  services  up  to  his  majority,  less  the  cost  of  his  main- 
tenance, and  also  such  sum  as  would  be  equal  to  the  pecuniary  benefits  they  had 
a  reasonable  expectation  of  receiving  after  he  attained  majority.  Freeman  ▼. 
Carter,  571. 

Action  for  Personal  Injury. 

1.  A  verdict  for  $13,500  in  favor  of  a  railroad  engineer  for  personal  injuries 
held  not  excessive  in  a  ca^e  where  such  engineer  was  earning  $135  per  month,  was 
45  years  old,  and  the  injury  caused  great  suffering  and  permanently  incapaci- 
tated him  from  following  his  vocation  or  any  active  employment.  Railway  v. 
Kelton,  137. 
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Action  for  Personal  Injury — continued. 

2.  Where  plaintiff's  petition  alleged  that  he  was  caught  and  crushed  in  the 
wreck,  and  his  leg  crushed  and  dislocated,  the  pleading  was  sufficient  to  support 
evidence,  admitted  without  objection,  showing  an  injury  to  the  hip.    Id. 

3.  The  fact  that  there  was  evidence  in  a  personal  injury  case  tending  to  show 
that  plaintiff  had  exaggerated  his  pain  and  injury  is  held  not  to  authorize  the 
appellate  court  to  disturb  a  verdict  the  amount  of  which  is  warranted  by  the 
injury  and  the  extent  of  the  suffering  it  entailed.    Railway  v.  Andrews,  477. 

4.  Where  plaintiff  contracted  in  writing  with  attorneys  to  file  and  prosecute 
in  his  name  a  suit  for  personal  injury,  assigning  to  them  a  certain  per  cent  of 
the  claim  for  their  fee,  a  compromise  of  the  suit  so  brought  made  between  the 
client  and  the  defendant  who  had  knowledge  of  such  contract  was  effectual  only 
as  to  the  unassigned  interest  of  the  client.    Id. 

6.  Under  the  article  of  the  statute  providing  that  causes  of  action  upon  which 
suit  may  hereafter  be  brought  by  the  injured  party  for  personal  injuries  other 
Ihan  those  resulting  in  death  shall  not  abate  by  reason  of  such  party's  death, 
it  is  not  necessary  to  the  survival  of  the  cause  of  action  that  suit  thereon  should 
be  brought  by  such  party  in  his  lifetime.  Rev.  Stats.,  art.  3363a.  Railway  t. 
Moore,  603. 

6.  Where  the  action  is  for  personal  injury,  testimony  that  before  the  accident 
the  injured  party's  disposition  was  pleasant,  and  that  after  it  he  was  mekui- 
choly  and  depressed,  was  admissible  to  show  that  he  suffered  physical  pain  and 
mental  anguish  on  account  of  the  injuries.    Id. 

Actions. 
Identity  of,  not  judicially  noticed.    See  Judicial  Notioe,  2. 

Act  of  God.    See  Carriers  of  Freight,  1,  2. 

Administration.    See  Decedent's  Estates;  Power  of  Sale,  1;  WiP 

1.  Where  a  decedent  died  in  one  county  and  the  only  property  he  owned  yna 
a  judgment  in  another  county,  the  probate  court  of  such  latter  county  had  not 
jurisdiction  to  administer  on  his  estate,  sihce  the  situs  of  the  judgment,  it  being 
a  chose  in  action,  followed  the  residence  of  the  owner.  Rev.  Stats.,  art.  184S. 
Angier  v.  Jones,  402. 

2.  The  mere  fact  that  there  are  debts  due  the  estate  of  a  decedent  does  not 
authorize  administration  thereon,  since  the  heirs  may  in  such  case  sue  and  make 
distribution.    Id. 

Administrator.    See  Ck^nversion;  Possession,  I. 

Adverse  Possession.    See  Homestead,  9,  10;  Possession. 

Affidavit.    See  Costs,  2,  4. 

Affirmance. 
With  damages  for  delay.    See  Appeal,  4. 

Agent  and  Agency.  See  Attachment,  5;  Carriers  of  Passengers,  6;  Cbntract,  1-9, 
10;  Liquor  Dealer,  1;  Principal  and  Agent;  Tele^aph  Company,  6;  Venue,  1. 
An  agent's  failure  to  inform  his  principal  that  he  was  an  indoraer  on  a  note 
which  tlie  principal  agreed  to  pay  and  did  pay,  was  a  circumstance  to  be  con- 
sidered in  determining  the  agent's  good  faith  in  the  transaction,  but  would  not 
suffice  to  establish  fraud  on  the  agent's  part  as  matter  of  law.  Beatty  v.  Bul- 
ger, 117. 

Allegata  and  Probata.  See  Action  for  Personal  Injury,  2;  Contributory  Negli- 
gence, 3;  Railroads,  2. 
Where  plaintiff's  petition  in  an  action  for  personal  injuries  claims  only  for 
sums  expended  for  medicines  and  treatment,  he  can  not  recover  for  expenses  of 
that  character  incurred  but  not  paid,  nor  for  those  paid  without  proof  that  tbej 
were  reasonable  and  necessary.    Railway  v.  Reasor,  302. 
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Amendment. 

Where,  upon  defendant's  demurrer  being  sustained,  plaintiff  has  leave  to  amend, 
an  amended  pleading  filed  at  the  next  term  of  court  does  not  require  citation  to 
the  defendant  unless  it  sets  up  a  new  cause  of  action,  and  an  additional  allega- 
tion in  such  amended  pleading  that  certain  bonds  upon  which  plaintiff's  original 
petition  sought  to  foreclose  a  lien  were  of  a  value  within  the  jurisdiction  of  the 
court,  did  not  state  a  new  cause  of  action.    Wisley  v.  Bank,  268. 

Amount  in  Controyersy. 

Claim  for  exemplary  damages  as  giving  jurisdiction.    See  Attachment,  1. 

Value  of  collaterals  as  fixing  jurisdiction.    See  Jurisdiction,  3. 

Value  of  property  in  foreclosing  lien  in  justice  court.  See  Justice  Court  Judg- 
ment, 1. 

AppeaL    See  Injunction,  1;  Judgment,  8;  Supersedeas  Bond. 

1.  Where  plaintiffs  recovered  judgment  against  defendant  on  a  warranty  of 
title,  and  the  latter  appealed,  plaintiffs  as  appellees  could  not  complain  that  they 
were  denied  judgment  against  certain  other  parties  impleaded  by  the  defendant 
where  they  had  not  appealed  from  the  judgment  in  favor  of  B\ich  other  parties. 
Blum  V.  Johnson,  10. 

2.  The  trial  court's  failure  or  refusal  to  submit  to  the  jury  a  controverted 
issue  of  fact,  such  as  whether  the  notes  sued  on  were  executed  under  threats  of 
criminal  prosecution,  is  not  fundamental  error,  and  is  waived  where  not  duly  pre- 
'Sented  by  assignment  of  error.    Clapp  v.  Royer,  29. 

3.  In  the  absence  of  a  statement  of  facts,  an  assignment  that  the  court  erred 
in  a  certain  holding  can  not  be  sustained  where  such  holding  is  sustained  by  the 
facts  as  found  bv  the  court.    Pinkard  v.  Willis,  198. 

4.  Appellants'  motion  below  to  set  aside  the  judgment  is  held  not  so  wholly 
without  merit  as  to  justify  the  conclusion  that  this  appeal  was  taken  only  for 
delay,  and  that  the  afiSrmance  should  for  that  reason  be  with  10  per  cent  dam- 
ages.   Fitzgerald  y.  Compton,  203. 

5.  Where  a  case  is  tried  on  special  issues,  failure  to  submit  an  issue  is  not 
ground  for  reversal  unless  its  submission  was  requested  in  writing;  and  an  issue 
not  requested  and  submitted  is  deemed  to  have  been  found  by  the  court  in  such 
manner  as  will  support  the  verdict.  Rev.  Stats.,  art.  1331.  Railway  v.  Spencer, 
251. 

6.  Appellant's  failure  to  file  briefs  in  the  Court  of  Civil  Appeals  is  cause  for 
dismissing  the  appeal,  even  though  there  are  assignments  in  the  record  present- 
ing fundamental  error.  Revised  Statutes,  articles  1019,  1417,  and  Supreme  Court 
Rules,  2t;  34,  39,  construed.    Bowman  v.  Hoffman,  311. 

7.,  Where  the  plaintiff  duly  appealed  from  a  jud^ent  against  it  rendered  at 
a  term  of  court  which  lasted  more  than  eight  weeks,  and  a  defendant  who  had 
been  denied  relief  on  his  cross-bill  against  a  codefendant  filed  no  motion  for  new 
trial  and  gave  no  notice  of  appeal,  but  more  than  forty  days  after  the  judgment 
filed  an  appeal  bond,  there  was  no  appeal  perfected  by  him  within  the  statutory 
twenty  days,  and  he  could  not  assign  error  against  his  codefendant.  Rev.  Stats., 
art  1387.    National  Bank  of  Cleburne  v.  Carper,  334. 

8.  Since  the  statute  authorizes  the  appointment  of  a  guardian  ad  litem  for  a 
minor  only  when  the  minor  is  defendant  in  a  suit,  one  who  has  been  appointed 
guardian  ad  litem  for  a  minor  plaintiff  is  not  entitled  to  appeal  without  bond 
under  the  article  exempting  guardians  from  giving  bond  on  appeal,  although  it 
is  applicable  to  guardians  ad  litem.  Rev.  Stats.,  arts.  1211,  1408.  Duke  v. 
Wheeler,  391. 

9.  Where  the  interests  of  all  the  defendants  in  reversing  a  judgment  appoint- 
ing a  receiver  were  identical  and  there  was  no  reason  why  separate  appeals 
should  have  been  taken,  the  same  grounds  for  reversal  being  urged  in  eadi,  the 
costs  on  an  appeal  by  one  of  them  wherein  the  transcript  was  filed  after  the 
submission  of  the  other,  will  be  taxed  against  appellant,  although  the  judgment 
was  reversed  on  the  other  appeal  and  the  receiver  discharged.  Investment  Co.  v. 
Babcock,  471. 

10.  Where  there  is  no  bill  of  exceptions  reserving  any  objections  to  the  admis* 
sion  in  evidence  of  certified  copies  of  deeds,  except  in  the  body  of  the  statement 
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Appeal — continued. 

of  facts,  which  was  not  filed  until  after  the  term,  they  stand  as  if  admitted 

without  objection.    Everett  v.  Railway,  528.  * 

11.  Where  the  a^^reed  statement  of  facts  does  not  contain  testimony  whidi  a 
bill  of  exceptions  shows  was  admitted,  the  statement  of  facts  will  control,  and 
an  assignment  of  error  based  on  the  bill  of  exceptions  will  not  be  oonsideied. 
Railway  v.  Moore,  603. 

Appeal  Bond.    See  Appeal,  8;  Appeal  to  County  Court,  1. 

An  appeal  upon  bond  in  a  sum  merely  equal  to  the  estimated  amount  of  eosti 
will  be  dismissed  in  default  of  tender  of  a  sufficient  one.    Stubbs  v.  Oil  Oo^  5ft. 

Appeal  to  County  Court. 

1.  In  a  case  appealed  to  the  county  court  it  has  no  power,  alter  the  expintkm 
of  ten  days  from  the  date  of  the  judgment  in  the  justice  court,  to  permit  a 
good  appeal  bond  to  be  filed  in  lieu  of  one  that  is  defective  in  substance.  Walker 
V.  Hears,  210. 

2.  Where,  in  an  action  in  the  justice  court  by  attachment,  there  was  a  verdiet 
and  judgment  for  plaintiff  for  his  debt,  and  for  the  defendant  for  certain  dam- 
ages he  had  pleaded  in  reconvention,  and  the  justice  set  aside  the  jud^ent  for 
damages,  but  did  not  dismiss  the  claim  therefor,  there  was  no  fimJ  judgment, 
and  the  county  court  acquired  no  jurisdiction  on  appeaL    Id. 

Appellate  Courts. 

Power  and  practice  as  to  extraordinary  writs.    See  Mandamus,  1,  2. 

Appointment.    See  Public  Office,  1,  3,  4. 

Appraisement.    See  School  Land,  3. 

Assignment  of  Claim.    See  Action  for  Personal  Injury,  4. 

Assignment  of  Error.    See  Evidence,  10. 

1.  An  assignment  asserting  that  a  verdict  or  a  finding  should  have  been  aet 
aside  because  there  was  no  evidence  to  support  it,  raises  merely  a  queetioii  of 
law,  and  not  the  question  of  fact  whether  or  not  there  was  sufficient  evidence  to 
support  the  verdict  or  finding.    Von  Carlowitz  v.  Bernstein,  8. 

2.  An  assignment  complaining  of  the  verdict  on  a  ground  not  called  to  the 
attention  of  the  trial  court  in  the  motion  for  new  trial  w&l  not  be  entertained.  Id. 

3.  An  assignment  of  error  involving  several  questions  will  not  be  considered 
unless  each  issue  is  presented  under  an  appropriate  proposition  in  the  brief.  Mm* 
dine  v.  Pauls,  46. 

4.  An  assignment  complaining  of  the  overruling  of  a  general  and  several  spe 
cial  demurrers  and  embodying  several  distinct  propositions,  and  which  is  rehed 
on  as  itself  a  proposition,  being  followed  only  by  a  brief  statement,  is  in  viola- 
.tion  of  the  rules  and  will  not  be  considered.    Railway  v.  Robertson,  222. 

5.  An  assignment  that  the  court  erred  in  admitting  certain  testimony,  followed 
by  a  proposition  that  the  testimony  was  proper,  but  not  disclosing  what  vu- 
ticular  principle  is  relied  on  to  show  error,  can  not  be  considered.  Yarbroogfa  t. 
Martin,  276. 

6.  Where  an  assignment  alleging  error  in  admitting  An  evidence  a  lease  and  a 
deposition  was  followed  by  a  proposition  raising  only  the  question  of  the  ad- 
missibility of  the  lease  as  a  recorded  instrument,  the  objection  as  to  the  deposi- 
tion was  waived,  and  as  it  was  not  alleged  that  the  lease  was  not  proved  by 
other  evidence,  or  that  the  written  lease  was  all  the  evidence  on  the  subject,  it 
was  insufficient.    Id. 

7.  In  the  absence  of  a  statement  of  facts  an  assignment  of  error  attaeldog 
the  trial  court's  findings  of  fact  will  not  be  considered.  Tarrant  County  v.  Beed, 
426. 

8.  Where  there  are  no  assignments  of  error  in  the  record,  and  neoessarily  none 
copied  in  the  briefs,  a  motion  to  strike  out  the  briefs  must  prevail  unlos  the 
errors  complained  of  therein  are  fundamental.    Hollywood  v.  Wellhausen,  64L 
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Assumed  Risk.    See  Contributory  Negligence,  6;  Master  and  Servant,  6;  Rail- 
roads, 22. 

1.  Where  the  injuries  to  plaintiff,  a  locomotive  engineer,  resulted  from  a  colli- 
sion of  trains  caused  by  the  negligence  of  a  brakeman  of  the  other  train  in  leav- 
ing open  a  switch  which  it  was  his  duty  to  set,  the  doctrine  of  assumed  risk  did 
not  apply  in  the  case  because  there  was  evidence  tending  to  show  that  the  brake- 
man's  negligence  was  due  to  his  being  much  in  need  of  sleep,  and  that  plaintiff 
knew  the  railway  company  sometimes  sent  out  on  duty  brakemen  who  needed 
sleep.    Railway  v.  Kelton,  137. 

2.  It  was  proper  to  show  that  the  brakeman  was  in  need  of  sleep  by  the  evi- 
dence of  a  witness  that  she  saw  him  just  before  he  started  out  on  his  trip,  and 
that  '*he  looked  bad  and  worried,  and  it  seemed  it  was  all  he  could  do  to  walk;" 
and  also  that  the  condition  of  the  brakeman  was  known  to  the  train  dispatcher 
who  was  charged  with  the  duty  of  sending  out  the  crews.    Id. 

3.  The  doctrine  of  fellow -servants  has  no  application  in  this  case,  and  the 
brakeman  was  the  agent  of  the  company  to  see  that  the  switch  was  closed.  Id. 
^  4.  A  locomotive  engineer  making  daily  trips  over  a  certain  track  does  not 
assume  the  risk  of  an  unknown  defect  in  the  track  unless  the  generally  known 
condition  of  the  track  is  such  that  he  should  have  anticipated  the  existence  of 
the  particular  defect.    Railway  v.  Moore,  603. 

5.  A  locomotive  engineer  is  not  bound,  for  the  purpose  of  his  safety,  to  keep 
a  lookout  ahead  to  ascertain  whether  the  company  has  performed  its  duty  as  to 
furnishing  him  a  reasonably  safe  track,  as  he  has  the  right  td  presume  that  it 
has  done  so,  and  does  not  assume  the  risk  of  its  failure  in  such  respect.    Id. 

6.  Where  a  fireman  was  ordered  out  on  a  trip  with  an  engineer  with  whom  he 
had  never  served  before,  and  on  the  trip  going  out  the  engineer  violated  the  rules 
by  passing  stations  without  having  his  train  under  full  control,  the  fact  that  the 
fireman  remained  with  him  on  the  return  part  of  the  trip  did  not  charge  the 
former  with  having  assumed  the  risk.    Railway  v.  Williams,  615. 

Assumption  of  Liability.    See  Corporations,  3. 

Attachment.    See  Appeal  to  County  Court,  2;  Conversion,  1. 

1.  Where  in  an  action  for  damages  for  a  wrongful  attachment  of  property  the 
exemplary  damage  claimed  from  the  attaching  creditor  was  a  sum  within  the 
jurisaiction  of  the  court,  the  plaintiff  had  the  right  to  join  the  surety  on  the 
attachment  bond  and  the  ofificer  levying  the  writ  and  his  sureties,  although  the 
claims  against  them  were  for  amounts  not  within  the  minimum  jurisdiction  of 
the  court.    Harkleroad  v.  Leonard,  133. 

2.  Where  house  rent,  expenses,  and  attorney  fees  were  pleaded  as  actual  dam- 
ages, and  no  exceptions  were  urged  to  the  pleading,  and  evidence  was  admitted 
without  objection  to  prove  them,  the  appellate  court  can  not  say,  in  the  absence 
of  a  statement  of  facts,  that  a  case  was  not  made  bringing  such  items  within 
the  domain  of  actual  damages     Id. 

3.  Where  the  action  was  for  wrongful  attachment  of  household  goods  worth 
$400,  which  were  detained  from  plaintiff  thirty-four  days,  and  the  charges  to 
vex,  harass,  and  injure  are  imdenied,  the  appellate  court  can  not  hold  tiiat  a 
judgment  for  plaintiff  for  $90  actual  and  $500  exemplary  damages  should  be  set 
aside  because  the  exemplary  damages  are  out  of  proportion  to  the  actual  dam- 
ages.   Id. 

4.  Where  the  petition  contains  no  charge  of  malice  against  the  surety  on  the 
attachment  bond,  it  is  insufficient  to  sus&in  a  judgment  against  him  for  any- 
thing more  than  actual  damages.    Id. 

5.  The  malice  of  the  agent  in  attaching  the  property  will  be  imputed  to  the 
principal  where  he  must  have  known  of  it, — the  inventory  of  the  goods  showing 
them  to  be  exempt  property, — and  he  failed  to  repudiate  the  act  of  the  agent.    Id. 

Attorney  and  Client. 

Deed  between,  upheld.    See  Deed,  2. 

Compromise  of  suit  not  affecting  attorney's  assigiied  interest.  See  Action  for 
Personal  Injury,  4. 

Advancement  of  pecuniary  aid  to  client.    See  Evidence,  13. 

See,  also,  New  Trial,  3,  6,  7. 
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Attorney  Fees.    See  Attachment,  2;  Judgment,  3. 

Where  a  vendor's  lien  note  provided  for  attorney  fees,  but  sndi  proviskm  was 
omitted  from  the  description  of  the  note  in  the  deed  from  the  vendor  and  from 
a  trust  deed  executed  by  the  vendee  to  secure  its  payment,  the  land  could  not 
be  subjected  to  a  lien  for  such  fees  in  the  hands  of  subsequent  purcfaaserB  not 
having  notice  of  such  provision  at  the  time  they  bought.    Hall  v.  Bead,  19. 

Attorney-General. 
As  alone  authorized  to  sue  for  State  school  lands.    See  School  Land,  6. 

Award.    See  School  Land,  3. 

Baggage.    See  Carriers  of  Passengers,  1,  2;  Jurisdiction,  1. 

1.  A  railway  company  has  the  right  in  an  interstate  contract  of  carriage  to 
limit  its  liability  for  loss  of  baggage  to  its  own  line.    Railway  v.  Seale,  364. 

2.  Where  a  demurrer  was  sustained  to  the  defendant  railway  company's  an- 
swer setting  up  a  contract  limiting  its  liability  for  the  loss  of  plaintiff's  bag- 
gage to  $1^,  its  assignment  of  error  that,  on  the  evidence,  plaintiff's  recoTery 
should  have  been  limited  to  $100,  as  stipulated  in  the  contract,  was  untenable  as 
being  without  support  in  the  pleadings.    Id. 

3.  Where  plaintiff  sought  to  hold  the  carrier  upon  its  common  law  liability 
for  loss  of  baggage,  without  any  averment  that  the  damages  were  caused  by  iU 
negligence,  the  question  of  the  validity,  upon  grounds  of  public  policy,  of  a  stip- 
ulation limiting  its  liability  for  loss  due  to  its  negligence,  does  not  arise.    Id. 

4.  In  an  action  for  loss  and  injury  of  a  passenger's  baggage,  a  description  in 
the  petition  of  the  articles  alleged  to  be  lost  as  ''three  dresses,  worth  $300,"  and 
of  those  injured  as  "consisting  of  shirts,  waists,  collars,  cuffs,  and  ladies'  under- 
garments," was  not  sufficiently  itemized  and  specific  as  against  a  special  demur- 
rer.   Id. 

5.  The  measure  of  damages  for  loss  of  or  injurv  to  plaintiff's  baggage  while 
in  the  hands  of  the  carrier  is  the  actual  value  of  the  articles  destroyed,  and  tbe 
amount  of  damage  to  those  partially  destroyed,  with  lesal  interest,  and  a  reeov- 
ery  could  not  be  had  for  deprivation  of  the  use  of  the  dothing,  or  for  inoonvem- 
ence,  annoyance,  and  mortification  resulting  therefrom.    Id. 

6.  The  length  of  time  it  took  plaintiff  to  obtain  other  clothing,  and  the  pur- 
pose for  which  he  and  his  wife  went  to  the  point  of  destination,  furnish  no  baais 
for  recovery,  and  evidence  to  show  the  same  should  not  have  been  received.   Id. 

Baggageman. 
Express  messenger  as  such.    See  Railroads,  24,  25,  26. 

Bailment. 

Although  ordinarily  the  burden  of  proving  negligence  is  on  the  plaintiff,  yet 
where  property  is  lost  while  in  the  exclusive  custc^y  of  defendant  as  bailee,  it 
is  incumbent  on  the  latter  to  prove  that  such  loss  was  not  occasioned  by  his  neg- 
ligence. See  evidence  held  not  to  show  negligence  on  the  part  of  the  bailee  cans- 
ing  the  death  of  a  horse  he  had  driven  during  the  day.    Hislop  v.  Ordner,  540. 

Banks.    See  Notes,  8;  Writ  of  Error,  I,  2. 

Bankruptcy.    See  Fraudulent  Conveyance,  I,  2;  Trustee  in  Bankruptcy. 

1.  A  trustee  in  bankruptcy  suing  to  set  aside  a  transfer  of  property  made 
by  the  bankrupt  within  four  months  prior  to  the  filing  of  the  bankruptcy  peti- 
tion has  the  burden  of  showing  that  at  the  time  of  the  transfer  the  bankrupt's 
property  was  insufficient,  at  a  fair  valuation,  to  pay  his  debts,  and  that  audi 
transfer  would  allow  a  creditor  to  obtain  a  greater  percentage  of  his  debts  than 
other  creditors.  Bankrupt  Act  of  1898,  sec.  60,  pars.  A  and  B.  Posey  v.  Me- 
Manis,  452. 

2.  Wliere  the  bankrupt's  property  at  the  time  of  such  transfer  eoualed  or 
exceeded  in  value  the  amount  of  his  debt,  he  was  not  insolvent  within  the  mean- 
ing of  the  statute,  even  though  he  may  not  have  been  able  to  meet  his  debts 
then  falling  due  by  payment  of  them  in  money.    Id. 

3.  In  determining  whether  the  bankrupt  was  insolvent,  the  estimate  of  his 
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property  should  include  property  covered  by  a  mortgage  not  shown  to  have  been 

made  to  delay  or  defraud  creditors.    Bankrupt  Act,  sec  1,  subdiv.  15.    Id. 

4.  A  transfer  by  a  debtor  of  property  at  a  fair  valuation  made  to  a  creditor 
who  was  amply  secured  by  a  first  mortgage  on  other  property,  and  who  released 
such  other  property,  was  not  a  preference,  since  it  could  not  have  enabled  the 
creditor  to  obtain  a  greater  percentage  of  his  debt.    Id. 

Baptist  Church. 
Majority  rule  as  controlling  in.    See  Religious  Societies,  2. 

Benefit  Inmrance. 

1.  Evidence  considered  and  held  to  support  a  finding  that  insured  was  in 
^'good  health,"  within  the  meaning  of  the  policy,  at  the  time  it  was  delivered  to 
him.    Woodmen  of  the  World  v.  Locklin,  486. 

2.  It  was  not  error,  in  a  charge  defining  the  term  "good  health,"  as  used  in  a 
contract  of  insurance,  as  not  having  any  disease  "of  a  serious  nature"  without 
further  explaining  what  was  meant  by  disease  "of  a  serious  nature,"  in  the  ab- 
sence of  a  request  for  such  explanation.    Id. 

3.  Evidence  considered  and  held  to  warrant  the  submission  to  the  jury  of  the 
question  whether  the  insured  was  sick  at  the  time  his  policy  was  delivered,  also 
the  question  whether  his  illness,  if  any,  was  of  a  serious  nature.    Id. 

4.  A  condition  in  contract  of  insurance  avoiding  it  if  insured  was  not  in  good 
health  when  it  was  delivered,  did  not  make  the  policy  void  for  a  trivial  ilbiess, 
not  affecting  the  risk,  though  it  shortly  developed  into  a  disease  causing  death.  Id. 

Beat  Evidence.    See  Evidence,  4. 

Beqneft    See  Fraud,  1. 

Bill  of  Exceptions. 

Where  in  conflict  with  agreed  statement  of  facts,  latter  controls.  See  Ap- 
peal, 11. 

Wliere  a  bill  of  exceptions  is  taken  to  the  exclusion  of  testimony,  it  should 
show  what  the  testimony  would  have  been.    Railway  v.  Spencer,  261. 

Bill  of  Sale.    See  Charge,  1. 

Board  of  Directors.    See  Contract,  17. 

Bona  Fide  Purchaser.    See  Innocent  Purchaser. 

Bonds.    See  Appeal  Bond;  Appeal,  8;  Appeal  to  County  Court;  Injunction,  6; 
Jurisdiction,  3;  Supersedeas  Bond. 

Books. 
Loss  of,  not  excused.    See  Fire  Insurance,  3. 

Bridge  TolL    See  Raihroads,  11. 

Briefs.    See  Appeal,  6;  Assignment  of  Error,  1,  3. 

The  failure  of  appellants  to  file  their  briefs  in  time  is  waived  where  counsel 
for  appellees  treat  the  briefs  as  properly  filed  and  make  no  complaint  until  a  few 
days  bBfore  the  submission  of  the  cause.    Gibson  v.  Morris,  656. 

Borden  of  Proof.    See  Bailment,  1;  Contract,  16;  Corporations,  3;  Partition,  1; 
School  Lands,  3;  Setting  Fires,  3;  Street  Crossing,  4;  Usury,  2. 

Cancellation.    See  Limitations,  5. 

Carriers  of  Freight.    See  Negligence,  4;  Railroads,  3. 

1.  Mere  delay  by  the  carrier  in  delivering  a  shipment  does  not  amount  to  a- 
conversion;  and  if  the  property  is,  meantime,  destroyed  by  act  of  Q0d»  such  as 
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the  great  storm  at  Galveston  on  September  7,  1900,  the  carrier  is  not  liable.   Biil- 

.way  V.  Darby  &  Cauthen,  229. 

.2.  Pleading  held  to  charge  carrier  with  yalue  of  shipment  as  on  conTerskn, 
did  not  warrant  recovery  against  it  for  delay  in  complying  with  a  special  prom- 
ise to  notify  the  consignee  of  its  arrival,  whereby  he  failed  to  pay  the  shipper's 
draft  before  its  destruction  by  the  act  of  God.    Id. 

3.  A  general  allegation  in  plaintiff's  petition  that  the  stock  pens  in  whidi  de- 
fendant placed  his  cattle  and  from  which  they  escaped,  were  insecure,  was  suf- 
ficient, in  the  absence  of  special  exception  thereto,  to  admit  evidence  of  inse- 
curity from  any  cause,  ana  where  the  evidence  showed  an  independent  cause, 
such  as  the  knocking  down  of  the  fence  by  a  derailed  car  of  anottier  road,  a 
charge  in  relation  thereto  was  not  objectionable  as  being  outside  the  issues.  Bail- 
way  V.  Trammel],  312. 

4.  Where  defendant  introduced  evidence  and  requested  charges  upon  such  phase 
of  the  case,  it  could  not  complain  on  appeal  that  a  charge  given  in  lelatioii 
thereto  was  not  within  the.  issues  raised  by  the  pleadings.    Id. 

5.  Where  defendant  had  transported  cattle  and  tendered  them  to  the  consignee 
at  12  o'cleck  on  a  cold,  wet  night,  demanding  the  freight,  which  was  a  consider- 
able sum,  and  the  consignee  had  not  the  money  with  him  at  that  time,  and  be- 
ing a  stranger  in  the  city,  knew  not  where  to  take  the  cattle,  and  dedined  to 
receive  them,  and  defendant  placed  them  in  its  stock  pens,  there  was  not  sud 
a  tender  at  reasonable  hours  as  exempted  defendant  from  liability  for  the  escape 
of  the  cattle  from  the  pens  that  nights    Id. 

Carriers  of  Passengers.    See  Baggage;  Jurisdiction,  1;  Passenger. 

1.  A  judgment  for  the  value  of  lost  baggage  in  about  one-third  of  plaintiff^ 
estimate,  his  testimony  being  the  only  evidence  on  the  point,  will  not  be  dis- 
turbed, on  complaint  made  for  the  first  time  in  the  appellate  court,  beeanse  a 
part  of  plaintiff's  testimony  was  inadmissible.  Pullman  Palaoe  Gar  Go.  v. 
Arents,  71. 

2.  The  fact  of  a  loss  of  baggage  from  a  sleeper  does  not  of  itself  make  the 
sleeping  car  company  liable  or  raise  any  presumption  of  negligence,  and  to  au- 
thorize a  recovery  therefor  it  must  appear  that  the  loss  was  due  to  some  n^- 
gence  of  the  company's  servants.    Id. 

3.  Evidence  considered  and  held  sufficient  to  sustain  a  finding  in  effect  that 
plaintiff's  baggage  was  lost  by  theft  from  the  sleeping  car  through  negligence  of 
the  defendant's  servants.    Id. 

4.  In  an  action  by  a  passenger  against  a  railway  company  for  personal  is- 
juries,  a  charge  that  a  failure  of  the  company  to  announce  the  arrival  of  the 
train  at  plaintiff's  station  would  in  law  constitute  negligence  such  as,  if  it  prox- 
imately caused  the  injury,  entitled  plaintiff  to  recover,  was  error  as  being  on  the 
weight  of  evidence.    Railway  v.  Goodyear,  206. 

5.  Unless  the  act  alleged  to  be  negligent  is  prohibited  by  statute,  or  is  one  is 
to  the  negligent  character  of  which  reasonable  minds  can  not  differ,  the  issue  of 
negligence  must  be  left  to  the  jury.    Id. 

6.  Where  plaintiff  knew  that  the  rules  of  the  railway  company  required  that 
in  order  for  him  to  ride  on  a  freight  train  he  must  get  a  permit  from  the  ticket 
agent,  and  that  such  agent  had  no  authority  to  say  that  he  could  get  it  of  the 
conductor,  he  was  not  entitled  to  recover  for  his  ejection  from  the  train  by  the 
conductor  because  he  had  no  permit.    Railway  v.  Stell,  280. 

7.  A  charge  that  the  defendant  company  would  be  liable  if  the  ticket  agent 
made  such  representation  was  erroneous,  since  it  in  effect  was  a  charge  that  plain- 
tiff's knowledge  of  the  agent's  lack  of  authority  to  make  the  representation  vas 
no  defense.    Id. 

8.  Evidence  in  case  of  a  negro  crowded  out  of  the  coach  provided  for  his  race,, 
which  was  partly  occupied  by  whites,  onto  the  car  platform,  where  he  was  pushed 
from  the  train  while  in  motion,  held  to  require  the  giving  of  a  requested  instnu- 
tion  as  to  the  duty  of  the  company  to  have  removed  the  whites  from  the  air. 
Williams  v.  Railway,  603. 

9.  Whether  it  was  contributory  negligence,  tmder  the  facts  considered,  for  a 
passenger  to  ride  on  the  platform  when  there  was  no  room  in  the  car  provided 
for  his  race,  held  a  ques€ion  of  fact,  not  justifying  a  charge  relieving  him  from 
fiuch  imputation  as  matter  of  law.    Id. 
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10.  Under  pleadings  and  evidence  presenting  that  issue  it  was  the  duty  of  the 
court  to  submit  the  question  whether  the  railway  was  negligent,  when  the  first 
section  of  an  excursion  train  became  overcrowded,  in  faihng  to  put  the  second 
section,  not  so  crowded,  in  advance,  and  to  refuse  an  instruction  relieving  it  of 
this  duty  if  it  gave  notice  to  passengers  at  the  depot  to  wait  for  the  second  sec- 
tion, which  notice  plaintiff  did  not  appear  to  have  heard.    Id. 

11.  Where  the  conduct  of  a  railroad  company  in  permitting  its  train  to  be 
overcrowded  was  in  issue  as  an  element  of  negligence,  it  was  proper  to  prove  its 
advertisement  of  excursions  for  that  day  as  bearing  on  the  number  of  passen- 
gers it  should  have  anticipated  and  provided  for.    Id. 

12.  Giving  notice  to  passengers  to  wait  for  the  second  section  of  an  excursion, 
when  the  first  was  overcrowded,  did  not  in  law  make  a  passenger  boarding  the 
first  assume  the  risk  from  its  crowded  condition;  he  may  not  have  heard  the 
notice,  or,  hearing  it,  not  have  known  there  was  room  on  the  second  for  persons 
of  his  race;  and  the  question  of  his  negligence  in  boarding  the  first  was  one  of 
fact.    Id. 

13.  A  passenger  is  bound  only  to  the  use  of  ordinary  care;  a  carrier  to  a  high 
degree  of  care  in  furnishing  seats  to  its  passengers  and  protecting  them  from  l£e 
danger  from  overcrowded  cars;  but  the  propriety  of  the  expression  of  its  duty  as 
"the  highest  degree  of  care,''  is  doubtf  Al.    Id. 

14.  The  rejection  of  evidence  that  plaintiff's  ticket  was  for  a  first  class  pass- 
age was  improper^  but  not  reversible  error  where  his  rights  in  the  matters  at 
issue  were  tne  same  whether  it  was  first  or  second  class.    Id. 

15.  The  fact  that  a  passenger  train  carries  the  United  States  mail  can  not 
affect  the  obligation  of  the  carrier  in  regard  to  its  proper  operation  for  the  safety 
of  passengers.    Id. 

16.  Defendant  railway  companpr  sold  an  excursion  ticket  over  its  own  line  and 
to  G.,  on  a  connecting  line,  limited  to  the  23d  of  the  month,  but  stipulating 
therein  that  the  purchaser  should  be  identified  at  G.  and  sign  a  return  contract 
and  on  the  23d  the  purchaser  was  so  identified  and  signed  the  return  contract, 
which  provided  that  the  purchaser  agreed  to  use  the  ticket  to  the  original  start- 
ing point  within  the  number  of  days  punched  in  Uie  return  limit  column  thereon, 
the  number  of  days  so  punched  being  ''one"  day.  The  purchaser  at  once  com- 
menced her  return  trip,  reaching  the  connecting  point  of  the  two  roads  on  the 
24th.  Held,  that  the  ticket  was  good  when  presented  on  a  train  of  defendant  on 
the  24th,  although  the  train  would  not  reach  the  original  startiolg  point  until  the 
25th.    Rutherford  v.  Railway,  625. 

17.  Testimony  as  to  the  difference  between  the  excursion  <rate  and  the  regular 
fare  should  have  been  excluded  as  immaterial,  the  issue  being  as  to  whether  or 
not  plaintiff's  ticket  had  expired  by  limitation.    Id. 

18.  The  contract  expressed  by  the  ticket  beins  a  printed  one,  its  terms  could* 
not  be  changed  or  varied  by  parol,  and  evidence  that  a  verbal  announcement  that 
the  tickets  were  limited  to  the  23d  the  entire  trip,  going  and  returning,  was  made 
to  purchasers  assembled  in  front  of  the  ticket  window,  including  plaintiff,  was 
not  admissible.    Id. 

Cattle. 
Word  held  to  include  horses.    See  Railroads,  17. 

Cause  of  Action.    See  Decedent's  Estates,  3. 

Certificate. 

Of  Commissioner  of  the  General  Land  Office  as  to  proof  of  occupancy.  See 
School  Land,  7. 

Of  tax  collector  as  proving  rendition.    See  Evidence,  10. 

Change  of  Venue.    See  Contested  Election,  1. 

Charge. 

Held  on  weight  of  the  evidence,  or  not  so.  See  Carriers  of  Passengers,  4; 
Charge,  1,  2;  Deed,  4;  Passenger,  1;  Fellow- Servants,  3. 

N^  not  define  "market  value."    See  Market  Value,  1. 
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Must  submit  the  exact  phase  of  the  issue  of  negligence  as  raised  by  the  evi- 
dence.   8ee  Negligence,  1,  2,  5. 

Effect  of  requesting  special  charge  erroneously.    See  Passenger,  2. 

See,  also,  Action  for  Death,  2;  Master  and  Servant,  1;  Negligence,  7;  Railroads, 
12;  Remittitur,  1. 

1.  It  was  proper  for  the  court,  in  his  charge,  to  describe  a  written  transfer  of 
personal  property  as  a  bill  of  sale,  in  the  absence  of  evidence  giving  it  any  other 
<!haracter,  such  as  that  of  a  mortgage.    Mundine  v.  Pauls,  47. 

2.  Where  the  issue  was  whether  the  decedent  was  domiciled  in  New  lleiaco 
■or  Texas  at  the  time  of  his  death,  and  there  was  evidence  that  he  had  voted  in 
New  Mexico,  a  charge  that  the  word  "resided,*'  as  used  in  a  New  Mexico  statute, 
meant  the  same  as  ^'domiciled,"  and  that  under  such  statute  a  person  could  not 
vote  in  New  Mexico  unless  domiciled  there,  was  not  objectionable  as  being  on  the 

.weight  of  evidence  or  as  giving  undue  prominence  to  the  facts,  since  the  tenn 
was  of  doubtful  meaning  and  properly  required  definition.  Laferiere  v.  Ridi- 
ards,  03.  l 

d.    But  a  charge  construing  the  statute  of  New  Mexico  as  to  the  right  of  a  per-  | 

Bon  to  vote  out  of  his  precinct  gave  undue  prominence  to  the  facts  where  the 
evidence  on  which  it  was  based  was  merely  impeaching  in  its  character.  (Held 
on  rehearing  not  to  afford  ground  for  revcfTsing  the  judgment.)     Id. 

4.  Where  there  was  some  evidence  that  decedent  left  a  living  wife,  which,  if 
true,  would  defeat  the  claim  of  plaintiffs  as  his  heirs,  the  ehiu'ge  properly  re-  | 

quired  the  jury,  before  they  could  find  for  plaintiff,  to  find  from  a  preponderanoe  j 

of  the  evidence  that  the  decedent  left  no  living  wife.    Id.  j 

6.  Where  plaintiff  appeals  from  a  judgment  in  his  favor  because  the  damages  i 
awarded  are  madequate,  the  giving  of  an  erroneous  charge  whid^  could  not  pos- 
sibly have  affected  the  amount  of  the  damages  was  harmless  error.    Patterson  v.  j 
Southern  Pacific  Co.,  67.  | 

0.  A  defendant  is  entitled  to  have  all  his  defenses  presented  afibmatively,  and 
it  is  error  for  the  court  not  to  do  so,  where  special  charges  are  requested  calling 
attention  to  the  omissions.    Neville  v.  Mitchell,  89. 

7.  A  requested  charge  on  the  subject  of  assumed  risks  is  properly  refnsed 
where  that  subject  is  fully  covered  in  the  main  charge.  Manufacturing  Go.  t. 
Peterson,  194. 

8.  Where  the  court  has  already  sufficiently  charged  upon  the  issues  in  tbe 
case,  it  is  reversible  error  for  it  to  give,  at  the  request  of  one  of  the  parties,  other 
charges  which  are  merely  a  repetition  of  certain  ones  already  given,  and  thus 
unduly  emphasize  the  pivotal  issue  in  the  case.  See  illustration  in  a  personal 
injury  case.    Liunsden  v.  Railway,  225. 

9.  A  charge  is  argumentative  which  instructs  the  jury  that  if  they  find  that 
plaintiff's  decedent  could  have  gone  from  the  boarding  car  from  which  he  started 
to  its  passenger  station  by  going  due  north  in  between  its  switch  traxto  until  he 
reached  the  public  highway,  and  that  an  ordinarily  prudent  person  would  have 
so  gone,  and  that  if  he  had  so  gone,  he  would  not  have  lost  his  life,  they  should 
find  for  the  defendant  railway  company.    Id. 

10.  A  requested  charge  should  be  given  or  refused  as  asked,  without  addition 
thereto  by  the  court.    Railway  v.  Ball,  288. 

11.  Although  the  evidence  upon  an  issue  be  slight,  it  may  suffice  to  require  a 
charge  thereon  where  such  charge  is  requested.    Id. 

12.  Error  in  the  court's  charge  is  not  waived  by  failing  to  urge  it  as  a  ground 
for  new  trial.    Railway  v.  Sivells,  497. 

Charter. 
Of  city  of  Houston.    See  Officer,  1;  Public  Office,  1. 

Chattel  Mortgage. 

1.  Where  mortgaged  personalty  is  removed  to  another  State  with  the  consent 
of  the  mortgagee  his  lien  will  be  subordinate  to  one  acquired  there  without  notice 
actual  or  constructive  of  the  first.    Blythe  v.  Crump  Bros.,  327. 

2.  But  where  such  removal  was  without  the  knowledge  or  consent  of  the  mort- 
gagee, his  lien  was  not  lost  by  reason  of  his  failure  to  give  notice  of  it  in  the 
other  State  by  record  or  otherwise  where  there  was  not  sufficient  time  therefor 
before  the  sale  of  the  property  there  to  another.    Id. 
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3.  Where,  after  the  second  mortgage,  made  in  Texas  to  secure  an  advance  of 
supplies,  the  mortgagor  carried  the  property  back  to  Arkansas  and  sold  it  to  the 
first  mortgagee  in  satisfaction  of  his  debt,  and  he  sold  it  to  defendant,  in  an  ac- 
tion to  foreclose  the  Texas  mortgage  in  which  defendant  intervened,  claiming  the 
property,  the  rights  of  the  parties  depended  on  the  question  of  priority  as  be- 
tween the  two  mortgage  liens  and  upon  how  much  of  the  consideration  of  the 
second  mortgage  was  m^vanced  before  actual  notice  was  had  of  the  first.    Id. 

4.  A  description  of  the  mortgaged  property  as  "two  sray  mares"  was  sufficient, 
since  it  was  thereby  made  capable  of  identification.    l£ 

Child.    See  Contributory  Negligence,  7;  Minor;  Negligence,  8. 
Measure  of  damages  for  negligently  killing.    See  Measure  of  Damages,  1. 

Churches.    See  Religious  Societies. 

Citation.    See  Amendment,  1;  Costs,  1,  3;  Limitations,  1;  Writ  of  Error,  3. 

By  publication.    See  Nonresident,  1,  3. 

Where  a  citation  fails  to  state  the  true  date  of  the  filing  of  plaintiff's  petition^ 
as  required  by  the  statute,  it  will  not  support  a  judgment  by  default.  Rev. 
Stats.,  art.  1214.    Leavitt  v.  Brazelton,  3. 

City  Council.    See  Public  Office,  3;  Railroads,  36. 

City  Ordinance.    See  Officer,  1;  Railway,  13. 

1.  The  neglect  of  the  city  officials  to  enforce,  in  a  certain  part  of  the  city,  an 
ordinance  re^ilatinff  the  rate  of  speed  at  which  trains  should  be  run,  did  not  ex- 
cuse its  violation  tnere,  so  as  to  relieve  a  railway  company  from  liability  for 
personal  injury  caused  by  such  a  violation  at  a  point  where  it  permits  the  public 
to  use  the  track  as  a  highway.    Railway  v.  Matthews,  92. 

2.  Such  violation  of  the  ordinance  as  to  the  rate  of  speed  is  negligence  war- 
ranting a  recovery  for  personal  injury  caused  thereby,  and  that  the  injured  per- 
son did  not  know  of  the  ordinance  does  not  affect  the  matter.    Id. 

3.  Evidence  was  not  admissible  to  show  that  the  ordinance  was  unreasonable 
in  its  application  to  the  part  of  the  city  where  the  injury  occurred,  the  place 
being  at  a  point  where  the  railway  company  had  permitted  the  use  of  the  track 
by  uie  pubUc  as  a  footway.    Id. 

Clerk  of  Court    See  Costs,  1-6.   . 

Cloud  on  Title.    See  Judgment  by  Default,  2;  Limitations,  6. 

1.  Allegations  of  hindering  sale  of  plaintiff's  lands  by  recording  abstract  of 
judgment  against  him,  considered  and  held  not  sufficiently  specific  to  charge  cloud 
of  plaintiff's  title,  so  as  to  support  the  jurisdiction  of  the  district  court  to  relieve 
therefrom.    Railway  v.  Vinson,  246. 

2.  Sale  of  plaintiff's  land  on  execution  against  another  will  not  be  enjoined, 
as  casting  a  cloud  on  title,  when  the  purchaser,  and  not  the  owner  seeking  in- 
junction, would  be  the  one  compelled  to  resort  to  evidence  extrinsic  of  the  con- 
veyances, to  show  title  in  himself  if  sale  were  completed.  Chamberlain  v.  Baker, 
499. 

3.  An  attempt  to  sell  land  under  execution  against  plaintiff's  vendor,  claiming 
the  conveyance  to  him  to  be  in  fraud  of  the  plaintiff  in  such  execution,  does  not 
threaten  such  cloud  on  plaintiff's  title  as  to  furnish  him  ground  to  enjoin  the 
sale.    Id. 

ColUteral  Attack.    See  Guardian's  Sale,  1. 

Colony  Grant.    See  Limitations,  6. 

Color  of  Title.    See  Limitations,  6. 

Commissioner  General  Land  Office.    See  School  Land,  7. 
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Common  Law.    See  Baggage,  3. 
As  giving  way  of  neceasity.    See  Railroads,  21. 

Community  Property.    S^e  Homestead,  5,  15;  Husband  and  Wife,  1;  Land  Certi- 
ficate, 3;  Limitations,  2;  Marriage  of  Slaves,  2;  Separate  Estate,  2. 

1.  In  all  actions  for  death  against  a  community  estate  upon  which  no  admui- 
istration  is  pending,  the  surviving  partner  of  such  community  is  the  only  neces* 
sary  party  defendant,  and  a  judgment  against  such  survivor  will  conclude  the 
heirs  of  the  deceased  partner.    Barrett  v.  Eastham,  189. 

2.  Where  a  husband  without  the  joinder  of  the  wife,  executed  a  mortgage  on 
the  community  homestead,  which  was  foreclosed  after  her  death  and  the  prop- 
erty sold  thereunder,  the  heirs  of  the  wife,  though  not  made  parties  to  the  fore- 
closure suit,  were  precluded  from  asserting  homestead  rights  in  the  property, 
since  their  rights  in  this  respect  could  be  asserted  only  through  the  husband,  and 
were  subordinate  to  his  right  to  abandon  the  homestead,  or  to  dispose  of  it  by 
sale  or  mortgage  in  satisfaction  of  community  debts.    Id. 

3.  Where  a  husband  bought  land  partly  for  cash  and  partly  on  time,  making 
the  cash  payment  wholly  with  community  fimds,  the  land  remained  community 
estate  although  he  made  the  deferred  pavments  with  his  separate  funds,  but  the 
community  estate  was  chargeable  with  the  amount  so  paid  by  him, — there  being 
no  agreement  at  the  time  the  land  was  bought  that  it  should  be  his  separate 
property  to  the  extent  that  it  should  be  paid  for  with  his  separate  means.  Ifooie 
V.  Moore,  600. 

4.  Where  a  husband  and  wife  owning  community  lands,  after  separation  and 
imder  a  parol  agreement  in  relation  to  their  interests,  jointly  incumbered  the 
lands  for  the  husband's  benefit  to  an  amount  more  than  the  value  of  his  inter- 
est, the  wife  to  have  the  lands  remaining  after  that  debt  was  paid  as  her  sepa- 
rate property,  and  she  held  possession  of  such  remaining  lands  for  about  ten 
years  and  made  considerable  improvements,  the  transactions  amounted  to  ao 
equitable  partition  which,  having  been  fully  executed,  the  courte  will  uphold  and 
enforce  by  decreeing  the  legal  title  to  the  wife.    Id. 

6.  Where  W.  sued  for  damages  caused  to  himself  and  family  by  the  operation 
of  a  cotton  gin  near  their  residence,  and  upon  his  death,  pending  suit,  the  wife 
and  children  made  themselves  plaintiflfs,  the  wife  claiming  damages  in  her  own 
right,  and  she  and  the  children  claiming  as  heirs  of  W.  for  injuries  to  him  in  hix 
lifetime,  error  of  the  court,  if  any  there  was,  in  overruling  a  demurrer  urging 
a  misjoinder  of  plaintififs  and  causes  of  action  was  cured  by  the  chai^  limiting 
recovery  to  the  damages  sustained  by  W.  and  his  wife  in  his  lifetime,  and  which 
were  community  property  recoverable  by  the  wife  and  children  after  his  death. 
Faulkenburg  v.  Wells,  621. 

Compromise  of  Suit.    See  Action  for  Personal  Injury,  4;  Witness,  7. 

.Conclusions  of  Fact.    See  Statement  of  Facts,  2. 

Confirmation.    See  Guardian's  Sale,  1. 

Consideration.    See  Estoppel,  1;  Notes,  1,  6,  7;  Separate  Property,  1. 

Consolidation  of  Suits.    See  Mandamus,  2. 

Constitutional  Law.    See  Taxation. 

Constitution  as  forbidding  the  holding  of  two  offices.  See  Bnimley  v.  Boyd, 
164. 

Const.,  art.  7,  sec.  4.    State  f^chool  lands.    See  Duncan  v.  State,  451. 

Const.,  art.  4,  sec.  22.  Powers  of  Attorney -General  to  bring  suit.  See  Duncan 
V.  State,  450. 

Const.,  art.  5,  sec.  21.  Powers  of  county  attorney  to  bring  suite.  See  Duncan 
v.  State,  450. 

1.  The  Constitution  provides  (article  16,  section  30)  that  the  term  of  all  offi- 
cers not  fixed  by  it  shall  not  exceed  two  years;  and  the  charter  of  the  dty  of 
Houston  provides  (Special  Laws,  1897,  pages  61,  62)  that  all  employes  in  the 
police  department  shall  continue  in  office  during  effective  service  and  good  be- 
havior, and  that  no  member  shall  be  discharged  unless  proved  guilty  of  an  offense; 
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while  an  ordinance  of  the  city  (No.  216)  provided  that  the  chief  of  police  may 
discharge  any  officer  for  violation  of  duty  or  the  rules.  Held,  that  the  charter 
should  be  construed  as  fixing  the  term  of  a  policeman  during  effective  service 
and  good  behavior  at  not  exceeding  two  years,  and  that  where  plaintiff,  a  police- 
man, wa9)  removed  under  such  ordinance  by  the  chief  as  druuK  and  disorderly, 
without  a  trial,  this  was  unauthorized,  and  plaintiff  was  entitled  to  be  reinstated. 
Proctor  V.  Blackburn,  351. 

2.  Even  though  so  much  of  the  charter  as  makes  the  term  of  office  contempo- 
raneous with  effective  service  should  be  construed  as  an  unconstitutional  attempt 
to  provide  terms  of  office  exceeding  two  years,  vet  as  such  provision  is  separable 
from  the  rest  of  the  article,  effect  should  be  given  to  the  remainder  which  con- 
flicts with  ordinance  No.  216  and  takes  the  power  of  removal  from  the  chief.    Id. 

3.  By  virtue  of  a  railroad  land  certificate  the  land  in  controversy  was  first 
surveyed  as  an  alternate  State  school  section  in  1861,  and  was  subsequently  lo- 
cated under  another  and  different  claim  and  patented  to  plaintiff's  grantor.  After 
the  issuance  of  such  patent  defendant  purchased  the  land  from  the  State  as  State 
school  land.  Held,  that  the  location  and  patent  under  which  plaintiffs  claim  con- 
ferred no  title,  since  the  Constitution  of  1876  had  prior  thereto  appropriated  and 
set  apart  to  the  school  fund  the  alternate  sections  of  all  railroad  land  grants, 
and  the  Act  of  February  3,  1883,  had  made  this  provision  applicable  to  all  such 
alternate  sections  surveved  for  the  school  fund,  whether  the  certificate  was  valid 
or  invalid,  and  that  juagment  for  the  land  was  therefore  properly  rendered  for 
defendants.    Const.,  art.  7,  sec.  2.    Mills  v.  Needham,  647. 

Contested  Election.    See  Local  Option  Election,  2-4. 

1.  Since  an  election  contest  is  a  special  statutory  proceeding,  and  the  statute 
provides  that  such  a  contest  for  a  county  office  shall  be  tried  in  the  district 
court  of  the  ooimty  where  the  election  is  held,  the  district  court  of  another 
county  can  not  acquire  jurisdiction  of  such  a  contest  by  virtue  of  a  change  of 
venue,  though  it  be  made  with  the  consent  of  the  parties.  Rev.  Stats.,  arts. 
1706-1804J.    Calverley  v.  SHank,  473. 

2.  Where  an  election  was  contested  on  the  ground  that  certain  boxes  were 
thrown  out,  and  the  contestee's  answer  alleged  that  contestant  received  certain 
illegal  votes,  a  reply  by  the  contestant  alleging  that  contestee  received  three 
illegal  votes  set  up  matter  in  avoidance  of  the  answer,  and  not  a  new  ground  of 
contest  such  as  must  be  filed  within  the  thirty  days  allowed  by  the  statute  for 
filing  the  contest.    Id. 

3.  Since  possession  gives  title  to  the  office  until  a  superior  right  is  shown  in 
the  adverse  claimant,  and  the  statute  provides  that  in  contested  election  cases 
the  court  "shall  decide  to  which  of  the  contesting  parties  the  office  belongs,"  a 
contestee  to  whom  the  certificate  of  election  has  l^n  awarded  can  not  be  ousted 
from  the  office  merely  upon  proof  that  the  contestant  received  the  larger  vote, 
where  the  evidence  further  shows  that  another  person  who  is  not  contesting  for 
the  office  received  a  larger  vote  than  did  the  contestant.    Id. 

4.  It  will  not  be  inferred  that  a  person  did  an  illegal  act  in  voting  merely 
from  the  fact  that  he  is  a  native  of  a  foreign  country.    Id. 

Continuance.    See  New  Trial,  1. 

Contract.    See  Action  for  Personal  Injury,  4;  Baggage,  1;  Jurisdiction,  1;  Minor, 
1;  Notice,  3;  Railroads,  26;  Specific  Performance;  Separate  Estate,  1. 
Exempting  master  from  liability  for  negligence  is  against  public  policy.    See 
Master  and  Servant,  7. 

1.  Where  a  contract  authorizing  plaintiffs  to  sell  defendant's  lands  fixed  a 
minimum  price  for  the  lands  and  provided  that  an  asking  price  for  the  several 
tracts  should  be  agreed  on,  and  plamtiff's  petition  in  an  action  for  breach  of  the 
contract  alleged  that  such  price  was  agreed  on,  this  made  certain  any  uncer- 
tainty in  the  contract  as  to  the  price  to  be  demanded.    McLane  v.  Maurer,  75. 

2.  Where  plaintiffs  were  to  have  for  their  services  in  selling  the  lands  one- 
half  the  price  received  in  excess  of  a  certain  sum,  and  the  petition  alleges  what 
they  would  have  realized  from  the  sale,  this  afforded  a  sufficient  basis  for  the 
recovery  of  damages.    Id. 
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3.  In  an  action  for  breach  of  a  contract  which  had  been  renewed  and  extended 
in  time,  evidence  of  plaintiff's  activity  under  the  original  contract  could  not  have 
been  to  defendant's  injury.    Id. 

4.  Where  there  are  interlineations  and  erasures  in  the  contract  sued  on,  testi- 
mony to  explain  them  was  admissible.    Id. 

5.  Testimony  that  one  H.  had  said  to  third  parties  that  he  was  also  an  agent 
of  defendant  to  sell  the  lands  in  question  was  hearsay,  but  plaintiffs  were  entitled 
to  show  that  defendant,  knowing  that  H.  was  in  their  employ,  without  then- 
knowledge  employed  him  at  the  same  time  so  sell  for  himself,  thereby  interfer- 
ing with  plaintiffs'  sales.    Id. 

6.  Plaintiffs  were  entitled  to  show  by  their  witnesses  what  was  the  demand 
for  the  lands  during  the  time  of  the  contract  and  negotiations  to  purchase  them, 
as  tending  to  establish  that  they  would  have  been  sold  by  them  but  for  defend- 
ant's breach  of  the  contract.    Id. 

7.  That  the  contract  provided  that  the  owner  might  himself  sell  all  or  any 
part  of  the  land  without  compensation  to  plaintiffs,  and  that  it  was  possible  for 
defendant  to  have  sold  the  land  during  the  time  limit  of  the  contract,  did  not 
authorize  him  to  abrogate  the  contract  before  the  date  of  its  limit  and  after 
plaintiffs'  efforts  had  excited  an  active  demand  for  the  lands.    Id. 

8.  Where  there  was  no  evidence  that  the  remaining  lands  would  have  been 
sold  by  plaintiffs  at  a  higher  average  price  than  that  obtained  for  the  lands  they 
did  sell,  such  average  must  form  the  basis  of  calculation  an  to  the  remamii^ 
land,  and  an  estimate  on  a  higher  basis  is  error  requiring  a  remittitur  in  this 
case.    Id. 

9.  Where  the  contract,  when  properly  construed,  did  not  contemplate  that  the 
land  should  all  be  surveyed  and  subdivided  before  sales  were  made,  the  fact  that 
it  had  not  all  been  so  surveyed  did  not  authorize  defendant  to  revoke  the  con- 
tract.   Id. 

10.  Where  the  application  made  for  shares  in  a  loan  company  and  for  a  loan 
stated  that  no  agent  had  authority  to  make  anv  statement  or  agreement  con- 
cerning the  makinff  of  any  loan,  and  that  the  authority  to  make  or  reject  a  k>an 
was  reserved  to  the  directors  of  the  company,  a  promise  of  a  loan  in  a  given 
amount  made  by  the  asent  to  an  applicant  whereby  the  latter  was  induced  to 
purchase  shares  of  stock  was  not  bmding  on  the  company  and  did  not  render 
it  liable  to  the  applicant  for  the  costs  of  the  shares  and  expenses  incurred  by 
him  where  the  company  refused  to  make  the  loan  because  tne  security  offered 
was  inadequate,  and  applicant's  statements  in  regard  thereto  were  false,  being 
so  made  at  the  agent's  suggestion.    Loan  Go.  v.  Thomas,  379. 

11.  Wliere  in  an  action  for  damages  against  a  loan  company  for  breadi  of  a 
contract  to  make  a  loan  the  defense  was  that  the  loan  was  refused  because  of 
false  representation  made  by  plaintiff  as  to  the  security  offered,  and  defendant 
also  pleaded  in  counterclaim  against  plaintiff  the  amount  of  profits  it  wonU 
have  realized  from  the  loan  had  the  representations  been  true,  and  the  expense 
it  had  incurred  in  examining  the  title,  etc,  exceptions  to  the  counterclaim  were 
properly  sustained.    Id. 

12.  A  claim  by  the  loan  company  for  balance  due  upon  plaintiff's  subscrip- 
tion for  shares  of  its  stock,  being  a  li<)uidated  demand,  could  not  be  set  off  against 
plaintiff's  claim  for  damages,  unliquidated  in  character,  for  breach  of  the  con- 
tract to  make  the  loan,  if  the  application  for  the  stock  and  the  one  for  the  loan 
were  distinct  and  independent  transactions,  and  not  a  part  of  one  and  the  same 
transaction.    Id. 

13.  Where  a  contract  for  the  sale  of  cattle  contained  a  stipulation  that  m 
order  to  make  it  binding  each  party  should  deposit  a  certified  dlieck  payable  to 
the  other  as  a  forfeit,  the  act  of  the  parties  in  aoceptinn  each  the  uncertified 
check  of  the  other  as  a  compliance  was  a  waiver  as  to  uieoiaracter  of  the  chedc, 
and  the  contract  became  binding  upon  the  deposit  as  made.  Miller  v.  Smith, 
386. 

14.  The  buyer  having  refused  to  receive  and  pay  for  the  cattle  and  to  pay 
the  forfeit  check,  and  the  contract  having  provided  for  the  payment  for  the  cat- 
tle in  a  certain  county,  this  fixed  the  venue  of  the  suit  by  the  seller  for  damages 
for  breach  of  the  contract  in  such  county.    Id. 

15.  The  provision  in  the  contract  for  each  party  to  deposit  a  check  for  $1000 
as  a  forfeit  and  "for  the  faithful  performance  of  this  contract,"  and  tluit  if 
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either  party  failed  to  comply  with  his  part  of  the  contract,  the  bank  should 
deliver  nis  check  so  deposited  to  the  other  party,  was  a  stipulation  for  liquidated 
damages,  although  the  actionable  damages  are  ascertainable.    Id. 

16.  Where  plaintiffs  sued  for  damages  for  breach  of  an  option  contract  for  the 
purchase  of  certain  mining  properties,  which  option  had  been  extended  by  an 
Agreement  of  defendant  company  that  if  plaintiff  satisfied  defendant  by  February 
Ist  that  they  could  carry  out  the  contract  to  buy  the  property  on  the  terms  of 
the  option,  then  about  to  expire,  they  could  have  until  March  10th  to  consum- 
mate the  sale,  the  burden  was  on  plaintiffs  to  show  that,  within  the  stipulated 
time,  they  had  performed  such  acts  or  given  such  assurances  as  satisfied  or  were 
reasonablv  sufficient  to  satisfy  defendant  of  their  ability  to  carry  out  the  terms 
of  the  saie  as  proposed.    Washington  v.  Mining  Co.,  430. 

17.  In  the  aWnce  of  any  resolution  by  the  bourd  of  directors  of  defendant 
corporation  expressing  satisfaction  as  to  plaintiffs'  ability  to  carry  out  the  con- 
tract, it  was  admissible  for  defendant  to  show  by  the  testimony  of  its  officers 
and  agents  that  plaintiffs  did  not,  by  February  Ist,  satisfy  them  or  either  of 
them  of  plaintiffs'  ability  to  complete  the  purchase  under  the  termsr  stipulated.  Id. 

18.  Evidence  considered  and  held  not  sufficient  to  show  that  plamtiffs  were 
ready,  willing,  and  able  to  comply  with  the  terms  of  the  contract  and  had  of- 
fered to  do  so  before  the  expiration  of  the  stipulated  time,  and  as  not  showing 
that  certain  acts  and  declarations  of  defendant's  secretary  amounted  to  a  waiver 
or  change  of  the  conditions  on  which  the  option  was  extended.    Id. 

19.  Since  the  option  contract  was  silent  as  to  the  title  to  the  property  to  be 
conveyed,  it  was  sufficient  on  the  part  of  the  defendant  vendor  that  it  was  in 
condition  to  convey  a  merchantable  title.    Id. 

20.  Where  the  purchaser's  acceptance  of  an  offer  to  sell  is  not  an  unconditional 
one,  but  imposes  new  terms  or  departs  from  those  offered,  it  is  not  sufficient^ 
and  amoimts  in  law  to  a  rejection  of  the  offer.    Id. 

21.  Where  an  option  to  purchase  requires  an  acceptance  within  a  stipulated 
time,  time  is  of  the  essence  of  the  contract,  and  the  option  expires  at  the  date 
named  without  any  notice  of  forfeiture.    Id. 

Contributing  Cause.    See  Intoxication. 

Contributory  Negligence. 

Brakeman  not  discovering  defect  in  car.    See  Proximate  Cause,  2. 

Failure  to  cut  fence  to  save  cattle  from  overflow.    See  Railroads,  16, 

Using  pasture  liable  to  overflow.    See  Railroads,  18. 

Standing  on  platform  of  moving  car.  See  Carriers  of  Passengers,  0;  Passen- 
ger, 1. 

Freight  conductor  failing  to  signal  to  stop  before  a  collision.    See  Railroads,  22. 

Jumping  from  door  of  mail  car.    See  Negligence,  2. 

Stormg  hay  in  bam  near  railway  track.    See  Setting  Fires,  7. 

Fireman's  failure  to  keep  lookout.    See  Railroads,  37. 

Must  be  pleaded.    See  Fellow  Servant,  2. 

See,  also,  Negligence,  2;  Proximate  Cause,  2. 

1.  The  law  of  discovered  peril,  or  the  duty  arising  therefrom,  when  the  peril 
is  due  to  the  negligence  of  the  party  injured,  is  in  a  sense  a  part  of  the  law  of 
contributory  negligence, — ^a  modification  of  the  rule  forbidding  recovery  by  rea- 
son thereof, — and  may  properiy  be  embraced  in  a  charge  on  that  subject.  Rail- 
way V.  Jacobson,  150. 

2.  The  doctrine  of  liability  upon  the  discovered  peril  of  one  in  fault  is  based 
upon  the  grounds  of  public  policy  which  forbids  the  killing  or  maiming  of  an- 
other, even  with  his  acc^uiescence,  and  this  high  duty  to  avoid  such  consequences 
devolves  on  the  operatives  of  the  train,  whatever  the  fault  of  the  person  in 
peril,  and  although  his  negligence  continues  up  to  the  moment  of  the  injury.    Id. 

3.  A  charge  authorizing  a  recovery  for  causing  the  death  of  one  rightfully  on 
the  track  and  in  the  use  of  proper  care,  if  the  operatives  in  charge  of  the  train 
negli^ntly  permitted  it  to  run  upon  him  suddenly,  and  he  was  tiiereby  put  in  a 
position  of  peril,  and  was  frightened  so  that  he  could  not  act  with  caution  or 
judgment,  and  by  reason  of  such  terror  failed  to  get  out  of  the  way  of  the  ap- 
proaching train,  is  not  objectionable  as  authorizing  a  recovery  even  though  the 
deceased  might  have  saved  himself  by  the  exercise  of  ordinary  care;  and  as  to 
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the  necessity  of  pleading  such  matter,  the  defense  of  contributory  negligence  i 

necessarily  involves  the  point  presented  by  such  char^.    Id.  i 

4.  Evidence  considered  in  a  case  of  injury  at  a  railroad  crossing  and  held  to 
sustain  a  finding  to  the  effect  that  plaintiff  was  not  guilty  of  contributory  neg- 
ligence in  going  on  the  track.    Railway  v.  Carwile,  2&. 

5.  Where  a  switchman,  injured  at  night  and  while  on  top  of  a  car  by  the  roof 
of  the  company's  oil  house  projecting  over  the  track,  knew  when  he  went  on  the 
car  that  the  house  was  close  by,  it  was  nevertheless  for  the  jury  to  determine 
whether  he  knew  of  the  dangerous  projection  of  the  roof,  or  could  have  known 
of  it  by  the  exercise  of  ordinary  care.    Railway  v.  Darby,  413.. 

6.  The  railway  company  having  introduced  evidence  that  such  projection  of 
the  roof  causing  the  injury  was  necessary  to  the  building,  plaintiff  was  entitled 
to  show  on  cross-examination  that  a  change  had  been  made  in  the  roof  since  the 
accident.    Id. 

7.  Where  a  bov  10  years  old  and  of  average  intelligence  was  told  not  to  go 
about  a  work  tram,  as  he  might  get  killed  or  hurt,  but  was  not  told  as  to  how 
he  might  be  killed  or  hurt,  the  issue  as  to  his  capacity  and  intelligence  to  com- 
prehend and  appreciate  the  danger  was  for  the  jury,  and  a  finding  to  the  effect 
that  he  was  not  guilty  of  contributory  negligence  in  going  about  the  train,  hj 
which  he  was  run  over  and  killed,  is  sustained.    Railway  v.  Abemathy,  613. 

Corporation.    See  Contract,  17;  Municipal  Corporation;  Receiver. 

1.  Where,  in  an  action  against  a  corporation  upon  notes  executed  by  it,  a 
third  party  intervened,  alleging  that  he  sold  said  corporation  to  a  certain  person, 
not  a  party  to  the  suit,  covenanting  to  protect  him  asainst  all  debts  of  the  cor- 
poration in  excess  of  a  certain  sum  which  did  not  include  the  note  in  suit,  sndi 
intervener  was  not  a  necessary  or  proper  part^  to  the  suit,  and  the  error  in  per- 
mitting him  to  intervene  over  defendant's  objections  was  not  harmless.  Wiuoii 
T.  Tyler  Coffin  Co.,  172. 

2.  Testimony  by  the  person  to  whom  the  intervener  had  sold  the  corporation, 
that  the  intervener  had  told  him  at  the  time  of  the  sale  that  the  corporation 
owed  only  $600,  and  that  no  mention  was  made  of  plaintifTs  claim,  was  not  rele- 
vant, nor  admissible  to  show  how  defendant  treated  plaintiff's  claim.    Id. 

3.  Where,  in  an  action  on  notes  executed  on  behalf  of  a  corporation  by  its 
president,  but  for  his  individual  debt,  the  plaintiff  claimed  that  the  payment  of 
the  notes  had  thereafter  been  assumed  by  the  defendant  corporation,  the  burden 
was  on  plaintiff  to  show  that  the  corporation  had,  for  a  valuable  consideration, 
assumed  the  payment  of  the  notes.    Id. 

Conversion.  See  Carriers  of  Freight,  1;  Jurisdiction,  2;  Limitations,  2;  Mort- 
gage, 1;  Possession,  1. 
Where  an  administrator  sued  to  recover  the  value  of  certain  goods  of  the  es- 
tate which  defendants  had  levied  on  as  the  property  of  another,  an  answer  show- 
ing that  the  goods  had  been  retuined  uninjurra  to  the  duly  qualified  temporary 
administrator  of  the  estate  upon  his  demand  and  bond  therefor,  and  that  they 
were  sold  under  order  of  the  court,  and  the  estate  got  the  benefit  of  the  pro- 
-ceeds,  presents  a  sufficient  defense.    Pinkard  v.  Willis,  198. 

Coats.    See  Appeal,  9;  Mandate,  1;  Nonresident,  2. 

1.  Under  the  article  of  the  statute  providing  that  the  derk  of  a  court  shall 
not  be  entitled  to  any  fee  for  filing  any  process  or  paper  issued  by  him,  he  is 
not  entitled  to  charge  for  filing  subpoenas  and  citations  which  he  has  issued. 
Rev.  Stats.,  art.  2494.    Railway  v.  Parker,  116. 

2.  But  the  clerk  may  charge  for  filing  affidavits  of  witnesses  attendance,  since 
these  are  not  to  be  considered  as  issued  by  him  within  the  meaning  of  the  stat- 
ute.   Id. 

3.  As  the  law  does  not  require  the  return  on  a  citation  to  be  recorded,  the 
clerk  is  not  entitled  to  charge  a  fee  therefor  under  Revised  Statutes,  artide 
2453.    Id. 

4.  For  his  action  in  takins  a  witness'  affidavit  of  attendance  and  issuing  him 
a  certificate  thereof  the  clerk  is  entitled  to  make  only  a  single  charae  of  60 
■cents,  which  should  be  taxed  as  costs,  and  the  witness  not  held  responsiUe  there- 
for.   Rev.  Stats.,  art.  2268.    Id. 


Index.  655 

Cotts— continued. 

6.  A  party  to  a  suit  is  not  entitled  to  pay  for  attendance  as  a  witness,  nor 
is  his  wife,  although  the  suit  involves  his  separate  property,  since  she  is  inter- 
ested in  the  result.    Id. 

6.  The  fact  that  plaintiff's  counsel  made  a  deposit  on  costs  at  the  time  of 
filing  the  petition  and  notified  the  clerk  that  thev  would  make  further  deposits 
as  demanded,  could  not  alt'ect  the  right  of  the  clerk  to  make  a  motion  for  se- 
curity for  costs.    Edwards  v.  Middleton,  316. 

7.  A  motion  to  reinstate  a  case  dismissed  for  failure  to  give  a  cost  bond  should 
have  been  granted  upon  tender  of  a  bond  and  a  showing  of  a  good  cause  of  ac- 
tion which  would  otherwise  be  barred  by  limitations,  plaintiff's  attorneys  testi- 
fving  that  their  failure  to  give  the  bond  was  through  their  want  of  knowledge 
that  a  bond  would  be  insisted  on  prior  to  the  call  of  the  case  for  trial.    Id. 

8.  At  the  term  next  after  the  filing  of  plaintiff's  petition  the  clerk  of  the 
court  filed  a  motion  for  rule  requiring  security  for  costs,  and  the  motion  was 
granted  and  rule  entered  requiring  plaintiff  to  give  such  security  on  or  before  the 
first  day  of  the  next  term,  which,  because  of  failure  to  get  serivce  in  time,  was 
the  appearance  term  of  the  case.  Held,  that  the  motion  was  not  premature,  and 
the  case  was  properly  dismissed  on  the  first  day  of  the  next  term  for  failure  to 
comply  with  the  rule,  since  the  statute  provides  that  the  clerk  may  require  such 
security  before  issuing  process,  or  at  any  time  before  final  judgment.  Rev. 
Stats.,  arts.  1439,  1440.    Frazer  v.  Moore,  427. 

9.  Since  the  action  was  ''pending"  at  the  time,  the  motion  was  made,  its  filing^ 
during  the  term  and  entry  on  the  motion  docket  constituted,  under  the  terms 
of  the  statute,  sufficient  notice  thereof  to  plaintiff.    Rev.  Stats.,  art.  1468.    Id. 

10.  Where  plaintiff's  attorney  was  in  court  and  heard  the  motion  presented 
and  the  court's  order  thereon,  plaintiff  had  actual  notice  of  the  motion.    Id. 

11.  A  motion  to  reinstate  a  case  dismissed  because  of  plaintiff's  failure  to 
comply  with  a  rule  requiring  security  for  costs  is  properly  refused  where  no 
excuse  for  such  failure  is  shown,  nor  any  evidence  offered  to  show  that  plaintiff 
has  a  meritorious  cause  of  action.    Id. 

Cotton  Gin.    See  Fixtures,  3. 
Operating,  as  a  nuisance.    See  Nuisance,  1. 

Counterclaim.    See  Contract,  1. 

County  Attorney. 

Not  empowered  to  sue  for  school  land.    See  School  Lands,  5. 

County  Clerk.    See  Judicial  Notice,  1;  Will,  1. 

County  Court.    See  Appeal  to  County  Court. 

County  Office.    See  Contested  Election,  1. 

Creditors.    See  Bankruptcy,  1;  Fraud,  4;   Fraudulent  Conveyance;  Trustee  in 
Bankruptcy.^ 

Cross  AppeaL    See  Appeal,  1,  7. 

Crossings.    See  Street  Crossing;  Raibroads,  9,  19,  20. 

Damages.    See  Measure  of  Damages. 

Enhanced  by  passenger  in  purposely  provoking  assault  by  conductor.  See  Rail- 
roads, 7,  8. 

For  injury  to  wife's  health,  husband  may  recover  as  community  property.  See 
Community  Property,  5;  Nuisance,  1. 

Amount  of  exemplary,  as  giving  jurisdiction  against  sureties.  See  Attach- 
ment, 1. 

For  delay.    See  Appeal,  4. 

For  breach  of  warranty  where  suit  is  for  rescission:    See  Rescission,  1. 

From  injury  to  wife,  are  community  property,  for  which  she  can  not  sue  alone. 
See  Homestead,  16. 
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Verdicts  for,  held  excessive.  See  Actions  for  Fersonal  Injury,  1,  8;  Kemittitiir, 
1;  Telegraph  Company,  2;  Verdict,  2. 

For  increased  mental  anxiety,  not  recoverable.    See  Tel^^ph  Company,  3. 

For  causing  death — estimatu^;  expected  contributions  to  family.  See  Action 
for  Death,  1. 

Measure  of,  to  parent  for  death  of  son.    See  Action  for  Death,  3. 

Fraud  in  procuring  release  of.    See  Fraud,  6. 

Exemplary,  not  out  of  proportion  to  the  actuaL    See  Attachment,  4. 

1.  A  finding  of  the  mancet  value  of  land  immediately  before  and  immediatdy 
after  an  injury  thereto  gave  the  correct  estimate  of  damages,  and  necessarily 
included  injury  from  the  destruction  of  shade  trees  and  ornamental  shrubbery 
and  damages  to  a  dwelling  house  thereon.    Railway  y.  Spencer,  251. 

2.  Upon  an  issue  as  to  the  amount  of  damage  caused  by  an  injury  to  a  phy- 
sician's hand  disabling  him  from  obstetrical  practice,  evidence  by  a  physidaa 
practicing  in  another  neighborhood  as  to  what  proportion  of  the  latter's  practice 
was  of  &at  character  was  too  remote.    Railway  v.  Ball,  288. 

Damage  to  Land.    See  Damages,  1. 

1.  Where  plaintiff  sued  a  railway  company  for  damages  resulting  from  an 
overflow  of  his  land  caused  by  the  closing  of  a  culvert  and  construction  of  an 
embankment,  evidence  was  admissible  for  the  defendant  to  show  that  the  land 
was  low  and  flat  and  had  overflowed  before  the  embankment  was  built.  Bail- 
way  V.  Wisharty  162. 

2.  A  diarge  precluding  a  recovery  by  plaintiff  if  his  land  was  subject  to  over- 
flow after  defendant  had  put  in  a  culvert  and  before  it  had  filled  it  up  and  sub- 
stituted a  ditch  to  drain  the  land,  was  erroneous  in  denving  recovery  if  the  land 
was  at  all  subject  to  overflow  and  would  properly  apply  only  where  the  fillmg 
up  of  the  culvert  and  substitution  of  the  <utch  for  it  did  not  increase  the  over- 
flow of  the  land.    Id. 

Death.    See  Action  for  Death;  Action  for  Personal  Injury,  6;  Negligence,  3. 

Decedents^  Estates.    See  Administration;  Power  of  Sale,  1;  WilL 

1.  Since  the  statute  vests  a  decedent's  title  to  his  property  in  his  heirs  and 
devisees  subject  to  the  rights  of  his  executors  in  the  payment  of  his  debts,  a 
devisee  can  not  maintain  an  action  against  one  owing  tne  estate  to  recover  the 
amount  of  his  devise  without  alleging  and  proving  that  there  was  no  adminis- 
tration on  the  estate  and  no  necessity  therefor,  or  that  administration  had 
closed,  or  the  executors  had  failed  or  refused  to  perform  their  duties.  Rev. 
Stats.,  art.  1869.    Laas  v.  Seidel,  140. 

2.  A  mere  allegation  that  the  decedent  died  insolvent  is  not  sufficient  to  show 
a  right  in  fbe  devisee  to  maintain  such  suit.    Id. 

3.  Where  plaintiff's  action  was  to  recover  as  devisee  three-fifths  of  a  note 
which  was  the  property  of  the  decedent's  estate  and  which  the  surviving  wife, 
who  was  devisee  of  the  other  two-fifths,  had  delivered  to  defendant,  the  maker 
of  the  note,  upon  his  promise  to  pay  plaintiff  her  share,  the  cause  of  aetJ<HL 
was  against  the  estate  upon  the  note,  and  not  against  the  defendant  upon  sodi 
promise.    Id. 

Declarationa.    See  Evidence,  1,  11;  Res  Gestae. 

Deed.    See  Fraud,  2;  Homestead,  5,  8,  11;  Husband  and  Wife,  1;  Notary;  Notice, 
1;  Wife's  Separate  Property,  2, 

1.  A  deed  by  a  married  woman  in  which  she  is  joined  by  her  minor  husband, 
if  acknowledged  in  compliance  with  the  statute,  is  sufficient  to  convey  her  sepa- 
rate real  estate.    Rev.  Stats.,  art.  4618.    Tippett  v.  Brooks,  107. 

2.  A  deed  made  by  a  client  to  an  attorney  is  not  rendered  invalid  by  the  mere 
fact  of  such  relationship,  but  will  be  upheld  in  the  absence  of  unfairness  or  un- 
due influence  on  the  part  of  the  attorney.  Following  Goar  v.  Thompson,  19  Texas 
Civil  Appeals,  330.    Id. 

3.  Where  a  deed  conveyed  land  to  the  grantees  "during  their  natural  life,  and 
after  their  death  to  their  heirs  and  assigns,"  the  rule  in  Shelley's  case  is  appli- 
cable, and  the  grantees  took  the  title  in  fee  simple,  and  not  merely  a  life  estate. 
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the  use  of  the  word  "assigns"  evidencing  an  intention  to  give  to  the  grantees  the 

power  to  convey.    Johnson  v.  Morton,  206. 

4.  While,  in  order  to  authorize  a  finding  that  a  deed  absolute  on  its  face  was 
intended  as.  a  mortgage,  such  intention  must  be  shown  by  the  evidence  with 
clearness  and  certainty,  it  is  not  proper  to  so  instruct  the  jury.  Palm  v.  Gher- 
nowsky,  406. 

6.  A  purchaser  contracted  for  a  deed  which  was  to  be  in  the  statutory  form 
(containmg  the  words  "grant  and  convey"),  but  without  warranty.  The  deed 
furnished  contained  an  added  clause  warranting  against  claims  through  and 
under  the  grantor  "and  none  other."  The  statute  provides  that  from  the  use  of 
the  words  "grant  and  convey"  in  a  deed  there  shall  be  implied  only  a  warranty 
against  prior  conveyances  by  the  grantor  and  against  incumbrances.  Held,  that 
the  added  clause  rendered  the  deed,  at  least  as  to  incumbranoes,  more  restrictive 
than  the  one  contracted  for,  and  was  not  a  compliance  with  the  contract,  al- 
though it  did  not  appear  that  there  were  any  incumbrances.  Rev.  Stats.,  art. 
633.    Insurance  Go.  v.  Growl,  443. 

De  Facto  Officer.    See  Public  Office,  5. 

Default.    See  Notes,  1;  Judgment  by  Default. 

Degree  of  Care.    See  Gontributory  Negligence,  3;  Railroads,  12,  25;  Street  Rail- 
road, 2;  Street  Grossing,  2. 

Demurrer.    See  Pleading,  1. 

Deposit.    See  Gosts,  6. 

Deposition.    See  Witness,  6. 

Error  in  the  court's  refusal,  at  a  former  term,  to  quash  a  deposition,  is  not 
available  on  appeal  where  it  is  not  shown  that  the  deposition  was  used  upon 
the  -trial.    Railway  v.  Jacobson,  151. 

Depot. 
Lighting  not  required,  when.    See  Passenger,  4. 

Description. 
Of  mortgaged  horses.    See  Chattel  Mortgage,  4. 
Of  land  m  tax  rendition.    See  Tax  Sale,  1. 
Of  undivided  interest  in  homestead  land.    See  Homestead,  8. 

Devisee.    See  Decedent's  Estates,  1. 

Disclaimer.    See  Evidence,  7. 

Discovered  Peril.    See  Contributory  Negligence,  1,  2. 

Discretion.    See  Gontributory  Negligence,  7;  Mandamus,  1. 

Dismissal  of  Suit.    See  Appeal,  9;  Costs,  2,  7. 
Effect  of  judgment  of.    See  Res  Adjudicata,  2. 

District  Court    See  Injunction,  3;  Jurisdiction,  2,  4. 

District  Judge.    See  Mandamus,  1,  3. 

Domicile.    See  Charge,  2. 

Election.    See  Contested  Election;  Local  Option  Election. 
Of  mortgagee  to  sue  junior  mortgagee  for  conversion.    See  Mortgage,  1. 
Default  as  maturing  notes  at  holder's  election.    See  Notes,  1,  5. 

Vol.  28  Civil— 42. 
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Electric  Poles.    See  Implied  Invitation,  1,  2. 

Smandpation.    See  Marriage  of  Slaves,  1. 

Sntry  by  Force.    See  Levy,  2,  3. 

Squity.    See  Sale  of  Land,  1. 

Equitable  Relief.    See  Judgment,  8;  Nuisance,  3. 

Equitable  Partition.    See  Community  Property,  4. 

Equitable  Title.    See  Outstanding  Title. 

One  seeking  to  defeat  recovery  of  land  b^  the  owner  of  the  l^al  title  by  ti 
equitable  one  must  show  notice  of  it  to  the  purchasers  of  the  legal  title,  or  lack 
01  valuable  consideration  from  them.    Burleson  v.  Alvis,  62. 


Error.    See  Appeal;  Assignment  of  Error;  Writ  of  Error. 

-Estates  of  Decedents.    See  Decedent's  Estates. 

EstoppeL    See  Carriers  of  Freight,  4. 

The  court  properly  refused  to  charge  that  defendant  was  estopped  to  plead 
failure  of  consideration  where  no  estoppel  had  been  pleaded  by  plaintiff.  Bafl- 
way  V.  Robertson^  222. 

Evidence.  See  Expert  Evidence;  Leading  Question;  Opinion;  Parol  Evidence; 
Res  Gestae. 

Raising  issue  as  to  date  of  death.    See  Power  of  Attorney,  1. 

Of  overworked  condition  of  brakeman,  as  showing  negligence.  See  Assumed 
Risk,  1. 

Of  oflSoer  contradicting  wife's  denial  that  he  explained  deed  to  her.  See 
Notaiy. 

To  show  physical  pain  and  mental  anguish.    See  Action  for  Personal  Injury,  d 

Of  injury  to  others  on  same  day.    S^  Street  Railroads,  4. 

Held  too  remote.    See  Damages,  2;  Evidence,  14;  Setting  Fire,  1. 

Circumstantial,  held  sufficient.    See  Quantum  Meruit,  2. 

See,  also.  Agent,  1;  Contract,  3-d;  Master  and  Servant,  3,  4. 

1.  Expressions  of  pain  by  one  «claiming  to  have  been  injured  are  admissible 
in  evidence,  but  not  his  statements  in  regard  to  doctoring  himself  or  laying  off 
from  work.    Casualty  Co.  v.  Jones,  36. 

2.  In  a  controversy  between  a  purchaser  of  premises  at  foredoeure  sale,  claim- 
ing certain  ginning  machinery,  placed  thereon  after  the  lien  attached,  as  fixtures 
passing  with  the  land,  and  one  daiminff  them  by  bill  of  sale  as  personalty,  and 
not  fixtures,  it  was  error  to  the  prejudice  of  the  former  to  prove  that  the  value 
of  the  property  had  been  enhanced,  beyond  that  of  the  naked  lots  when  this  lies 
originated,  by  the  erection  of  buildings,  etc.,  though  the  machinery  was  held  not 
to  have  passed  by  the  foreclosure  sale.    Mundine  v.  Pauls,  46.. 

3.  A  judgment  is  not  admissible  against  persons  not  parties  thereto  nor  claim- 
ing in  privity.    Burleson  v.  Alvis,  62. 

4.  Whether  a  rapidly  moving  train,  on  striking  a  person  standing  or  waUdng 
on  the  track,  would  most  likely  throw  him  off  or  run  over  him,  is  a  questkm 
upon  which  expert  testimony  by  locomotive  engineers  is  admissible,  since  it  lies 
peculiarly  within  their  knowledge  and  experience.    Railway  v.  Matthews,  92. 

5.  Such  evidence  was  relevant  and  material  upon  an  issue  as  to  whether  the 
deceased,  who  was  run  over  by  a  train,  was  walking  on  the  track  or  lying  down 
upon  it  at  the  time  the  train  struck  him.    Id. 

6.  That  a  proper  predicate  was  not  laid  for  the  introduction  ol  expert  evidence 
is  an  objection  that  should  be  made  at  the  time  the  evidence  is  offered.    Id. 

7.  Where  a  suit  for  land  was  brought  against  a  surviving  husband  and  the 
heirs  of  his  deceased  wife,  plaintiffs  claiming  under  a  mortgage  executed  by  tiie 
husband  alone,  who  filed  a  disclaimer  in  the  suit,  the  statute  inhibiting  partieB 
to  a  suit  from  testifying  as  to  transactions  with  a  decedent  had  no  applicatkmi 
since  the  husband  was  no  longer  a  party,  and  plaintiffs'  cause  of  action  did  not 
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arise  out  of  any  transaction  with  the  deceased  wife.    Rev.  Stats.,  art.  2502.    Bar- 
rett ▼.  £astham«  189. 

8.  In  such  an  action  the  heirs  were  entitled  to  prove  by  the  husband  that  the 
land  in  controversy,  the  title  to  which  stood  in  his  name  at  the  time  it  was 
mortgaged  by  him,  was  the  separate  property  of  the  wife,  paid  for  with  a  note 
which  he  gave  her  for  money  she  had  loaned  him,  and  that  plaintiffs  knew  of 
such  facts  before  the  execution  of  the  mortgage.    Id. 

9.  Statements  by  a  witness  which  are  merely  his  conclusions,  as  that  plaintiff 
was  suffering  intense  pain,  are  inadmissible  over  objection  made  thereto.  Rail- 
way V.  Ball,  288. 

10.  Where  no  objection  was  made  to  proof  by  certificate  of  the  tax  collector 
as  to  the  rendition  of  land  and  nonpayment  of  the  taxes  due  thereon,  an  assign- 
ment questioning  the  competency  of  the  evidence  to  prove  the  facts  can  not  be 
sustained.    Barrett  v.  Spenoe,  344. 

11.  Declarations  of  members  of  a  family  are  admissible  on  qucfstions  of  pedi- 
gree and  family  history.    Shepard  v.  Avery,  479. 

12.  In  an  action  of  damages  for  personal  injury,  evidence  that  within  a  week 
after  the  injury  plaintiff  consulted  counsel  about  bringing  suit  and  then  refused 
to  talk  with  defendant's  claim  agent  about  a  settlement,  was  immaterial  and 
properly  excluded.    Railway  v.  Bailey,  009. 

13.  Evidence  to  show  that  at  the  time  plaintiff  employed  counsel  they  gave 
him  money  and  agreed  to  advance  him  $40  a  month  as  long  as  the  suit  was  pend- 
ing, was  properly  excluded  as  immaterial.    Id. 

14.  Evidence  that  plaintiff  had  borrowed  money  and  assigned  his  pay  to  se- 
cure it,  and  that  the  lender  had  said  he  was  going  to  report  the  matter  to  the 
company,  which  would  have  caused  plaintiff's  discharge,  were  too  remote  to  show 
a  motive  on  plaintiff's  part  for  feigning  injury.    Id. 

Ezecntion.    See  Injunction,  6;  Levy,  1-3;  Street  Railroad,  4. 

Execution  Pnrchaser.    See  Wife's  Separate  Property,  3. 

Execution  Sale.    See  Cloud  on  Title,  1,  3. 

Executor.    See  Decedent's  Estates. 

Sxecatory  Contract.    See  Sale  of  Land,  1. 

Exemplary  Damages.    See  Attachment,  1,  4. 

Exempt  Property.    See  Attachment,  3. 

A  typewriter  which  a  physician  uses  for  his  correspondence  and  for  adver- 
ting his  business  is  not  exempt  from  execution  as  a  tool  or  apparatus  belong- 
ing to  his  profession.    Massie  v.  Atchley,  114. 

Expert  Evidence.    See  Evidence,  4;  Opinion. 

Where  the  rules  of  defendant  company  were  in  evidence  and  were  plain  and 
intelligible,  it  was  not  error  to  exclude  liie  testimony  of  an  experienced  railroad 
man  as  to  what  was  the  duty,  under  the  rules,  of  a  conductor  situated  as  was 
plaintiff  at  the  time  of  the  collision  and  injury,  since  the  rules  were  the  best 
evidence.    Railway  v.  Pawkett,  583. 

Express  Messenger. 
As  baggage  agent  of  railway  company.    See  Railroads,  24. 

Failure  of  Consideration.    See  Estoppel,  1;  Notes,  7. 

Fees.    See  Costs;  Witness,  7. 

Party,  or  his  wife,  can  not  claim,  as  witnesses.    See  Costs,  5. 

Feigning  Injury.    See  Evidence,  14. 
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Fellow-Senrants.    See  Assumed  Risk,  3. 

1.  The  Act  of  June  18,  1897  (Revised  Statutes,  article  456Qf),  providing,  in 
effect,  that  where  employes  of  a  railway  or  street  railway  company  are  injured 
while  "engaged  in  the  work  of  operating  its  caris,  locomotives,  or  trains,"  the 
company  will  be  liable  therefor  although  the  injury  may  have  resulted  from  the 
negligence  of  a  fellow-servant,  applies  to  employes  of  a  railway  company  while 
engaged  in  operating  a  handcar  on  the  railroad  track  in  the  course  of  their  work, 
and  renders  the  company  liable  for  the  death  of  an  employe  caused  by  the  neg- 
ligent act  of  a  fellow-servant  in  stopping  the  car  so  suddenly  as  to  throw  the 
deceased  therefrom.    Perez  v.  Railway,  255. 

2.  Where  contributory  negligence  is  not  pleaded  the  charge  should  not  submit 
that  issue  to  the  jury.    Id. 

3.  A  charge  that  if  the  deceased  "did  not  fall  off  the  handcar,  but  voluntarily 
jumped  off,  then  his  act  constitutes  in  law  either  contributory  negligence  or 
suicide,  and  plaintiff  can  not  recover,"  was  on  the  weight  of  evidence  as  invad- 
ing the  right  of  the  jury  to  pass  on  the  question  of  whether  the  facts  estab- 
lished contributory  negligence.    Id. 

Fences.    See  Killing  Stock;  Railroads,  14. 

Filing. 
Time  of.    See  Briefs,  1;  Contested  Election,  2;  Statement  of  Facts. 
Fees  for  filing  papers.    See  Costs,  1. 

Final  Judgment.    See  Appeal  to  County  Court,  2;  Judgment,  5. 

Findings  of  Fact. 

Where  the  findings  of  fact  cover  every  issue  material  to  the  support  of  the 
judgment,  their  correctness  wiU  not  be  inquired  into  on  appeal  unless  they  were 
properly  assailed  by  exception  in  the  trial  court.  Rev.  Stats.,  art.  1333.  'Drake 
V.  Davidson  &  Bailey,  184. 

Fire  Insurance.    See  New  Trial,  4. 

1.  Where  by  the  terms  of  the  policy  the  insured  warranted  himself  to  be  the 
sole  owner  of  the  building  destroyed  by  fire,  while  in  fact  he  owned  only  an 
undivided  one-half  interest  therein,  and  had  verbally  agreed  with  his  co-owner 
to  buy  the  other  half,  but  there  had  been  no  payment  or  change  of  possessioii* 
there  was  such  a  breach  of  the  warranty  as  precluded  a  recovery  on  the  policy. 
Association  v.  Calhoun,  409. 

2.  A  stipulation  in  a  policy  that  an  insured  stock  of  merchandise  should  be 
inventoried  is  not  complied  with  by  an  inventory  showing  as  to  nearly  one -half 
the  goods  only  such  items  as  '^Houston  bill,  $59,"  "Showcase  and  cont^ts,  $100,* 
etc.,  without  any  further  specification  of  the  articles,  their  nature  and  value.    Id. 

3.  Where  the  insured  left  his  book  showing  the  cash  sales  on  the  counter  in 
the  store,  intending,  after  discharging  an  errand,  to  return  and  put  it  in  the 
safe,  but  did  not  do  so,  and  it  was  destroyed  by  fire  that  night,  there  was  a 
breach  of  the  stipulation  as  to  keeping  ana  preserving  the  book,  its  loss  being 
due  to  plaintiff's  own  negligence.    Id. 

Fires.    See  Railroads,  28;  Setting  Fires. 

Fixtures.    See  Evidence,  2. 

1.  Evidence  considered  and  held  to  support  a  finding  that  a  galvanised  iron 
cistern,  above  groimd,  was  a  fixture  in  passing  sale  of  the  land.  Seimers  t. 
Hunt,  44. 

2.  Whether  ginning  machinery  was  so  attached  as  to  become  i>art  of  the 
realty  was  a  question  of  fact  for  the  jury,  and  a  purchaser  of  the  realty  claim- 
ing it  as  a  part  thereof  was  taxed  with  the  knowledge  of  the  facts  whidi  would 
put  a  man  of  ordinary  prudence  on  inquiry.    Mundine  v.  Pauls,  47. 

3.  Ginning  machinery  so  placed  on  mortgaged  premises  as  to  be  capable  of 
removal  without  injury  to  the  property  and  not  intended  to  be  made  a  part 
thereof  would  not  become  subject  to  the  mortgage,  and  might  be  mortgaged, 
or  transferred  as  personalty  by  bill  of  sale,  without  removal  from  the  premises, 
and  held  by  such  vendee  as  against  a  purchaser  of  the  realty  under  mortgage 
foreclosure.    Id. 


Index.  661 

Forcible  Entry  and  Detainer. 

1.  An  actual  settler  on  school  land,  claiming  rights  as  a  purchaser,  is  not  a 
naked  trespasser,  and  may  maintain  forcible  enSrj  and  detainer  against  one 
interrupting  his  possession.    Renfro  v.  Harris,  68. 

2.  Ab  between  adverse  claimants  of  rights  as  purchasers  of  a  tract  of  school 
land,  only  the  issue  as  to  prior  possession,  and  not  that  of  superior  title,  is 
involved  in  the  action  of  forcible  entry  and  detainer.    Id. 

3.  In  an  action  of  forcible  entry  and  detainer  it  was  not  allowable  to  go  be- 
yond or  impeach  the  record  of  the  General  Land  Office  to  show  invalidity  of  the 
claim  of  title  of  one  who  was  defending  his  prior  possession  by  such  action.'   Id. 

4.  Facts  considered  and  held  to  justify  a  peremptory  instruction  to  find  for 
plaintiff,  whose  prior  possession  was  unquestioned,  in  an  action  of  forcible  entry 
and  detainer.    Id. 

Foredoaare.  See  Community  Property,  2;  Evidence,  2;  Homestead,  14;  Hub* 
band  and  Wife,  2;  Jurisdiction,  2;  Mortgage,  2;  Supersedeas  Bond,  1. 

Forfeit. 

As  liquidated  damages.    See  Contract,  15. 

Forfeiture.    See  School  Land,  2,  4. 

Fraud.  See  Agency/ 1;  Bankruptcy,  4;  Judgment,  1,  6;  Limitations,  7;  Notes, 
9;  Principal  and  Agent,  1. 

As  giving  jurisdiction.    See  Venue,  1. 

Of  husband,  as  disclosed  by  officer's  explanation  of  deed  to  the  wife.  See  Mar- 
ried Woman,  2. 

1.  A  cause  of  action  for  the  value  of  services  rendered  on  the  faith  of  a 
promise  to  give  compensation  therefor  by  devise  or  bequest  arises  when  such 
promise  is  repudiated  or  otherwise  broken,  and  limitation  does  not  begin  to  run 
where  the  promise  is  merely  a  deceitful  pretense  until  the  fraud  is  or  ought  to 
be  discovered.    West  v.  Clark,  1. 

2.  Where  the  jury  in  answer  to  the  special  issues  submitted  found  that  de- 
fendant's wife  was  induced  to  sign  the  conveyance  of  homestead  property  in 
question  by  his  representations  that  he  could  thereby  pay  off  all  his  debts  and 
buy  the  property  back  at  a  profit,  that  but  for  this  she  would  not  have  signed, 
and  that  defendant  was  requested  by  the  plaintiffs  to  secure  his  wife's  signature 
to  the  conveyance,  this  did  not  show  that  defendant  and  his  wife  were  induced 
to  execute  the  conveyance  by  fraud,  the  jury  having  further  found  that  the  con- 
veyance was  an  absolute  deed  and  not  a  mortgage.    Harrington  v.  Claflin,  100. 

3.  One  who  seeks  to  set  aside  a  previous  ju^BH^ent  for  the  fraud  of  his  oppo- 
nents in  procuring  same  by  concealmg  the  fraud  he  charged  them  with  in  that 
suit,  can  not  be  said  to  have  used  proper  diligence  to  discover  evidence  in  that 
action  when  he  neglected  to  take  the  depositions  of  the  adverse  parties  who 
must  have  known  of  it.  There  is  no  presumption  that  they  would  have  testified 
falsely  as  to  their  own  fraud.    Tillman  v.  Peoples,  233. 

4.  The  grantee  in  a  deed  absolute  on  its  face,  but  intended  as  a  mortgage  and 
made  in  fraud  of  grantor's  creditors,  can  not  set  up  as  against  their  claims 
the  homestead  rights  of  the  grantor  in  the  property.    Palm  v.  Chemowsky,  405. 

5.  Pleadings  considered  and  held  to  sufficiently  negative  the  inference  of  fraud 
in  the  purchase  on  credit  of  land  of  an  insolvent  debtor,  following  the  rules  an- 
nounced in  Paddock  v.  Jackson,  41  Southwestern  Reporter,  700.  Chamberlain  v. 
Baker,  499. 

6.  Evidence  in  an  action  for  personal  injuries,  to  which  defendant  pleaded  an 
unconditional  written  release  by  plaintiff  for  a  given  sum  of  "money,  held  in- 
sufficient to  justify  the  court  in  submitting  to  the  jury  the  issue  of  fraud  in  the 
procurement  of  the  release.    Railway  v.  Smith,  505. 

Fraudulent  Conveyance. 

1.  Where  a  merchant  executed  a  mortgage  on  part  of  his  business  property 
under  an  agreement  that  it  should  not  t^  placed  on  record,  so  that  he  might 
oontinue  to  obtain  credit  from  others,  and  the  mortgage  was  withheld  from 
record,  the  merchant  obtaining  credit  meanwhile  from  parties  who  were  igno- 
rant of  it,  until  he  failed  and  went  into  bankruptcy,  the  lien  of  the  mortgage 
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Fraudulent  Conveyance — continued. 

eould  not  be  enforced  against  the  trustee  in  bankruptcy.    Brewing  Ck>.  ▼.  Mtl- 

lette,  461. 

2.  Since  the  bankrupt  law,  by  section  70a,  vests  the  bankrupt's  title  in  the 
trustee  as  of  the  date  he  was  adjudged  a  bankrupt  to  "property  transfened  by 
him  in  fraud  of  his  creditors  "  and  the  definition  of  "transfer''  given  in  aectian  1, 
Bubdivision  26,  expressly  includes  a  mortgage,  the  trustee  has  the  same  power 
as  an  attaching  creditor  to  disregard  a  fraudulent  mortgage,  and  this  extends  to 
mortgages  made  more  than  four  months  before  bankruptcy  the  existence  of  which 
has  been  fraudulently  concealed  from  creditors.    Id. 

Fraudulent  Repreaentationa. 

See  Notes,  8;  Sale,  1. 

A  misrepresentation  may  be  actionable  whether  the  parly  making  it  knows  it 
to  be  fidse  or  not.    Beatty  v.  Bulger,  118. 

Fundamental  Error.    See  Appeal,  2. 

Gift    See  Notes,  2. 

Good  Health. 
Term  construed.    See  Benefit  Insurance,  1,  4. 

Guardian  Ad  Litem.    See  Appeal,  8;  Nonresident,  2. 

Guardian's  Sale. 

1.  The  confirmation  of  a  guardian's  sale  of  land  is  conclusive  as  to  the  author- 
ity of  the  guardian  to  sell  and  the  neoessitv  for  the  sale,  where  the  sale  is  at- 
tacked collaterally,  as  by  trespass  to  try  title  for  the  property.  Strood  v.  Baw- 
kins,  321. 

2.  The  probate  court  has  the  power  to  approve  a  sale  made  under  an  applin- 
tion  granted  five  years  before,    id. 

3.  A  guardian's  sale  reported  as  made  for  cash  and  duly  confirmed  by  the  eoort 
is  not  rendered  void  by  the  fact  that  the  payment  was  in  property,  where  the 
purchaser  acted  in  good  faith  and  paid  full  value  in  such  property.*  Id. 

4.  Where  the  guardian  acted  in  good  faith  in  receiving  property  instead  of 
cash  for  the  ward's  land,  and  charged  himself  with  the  value  of  tiie  property, 
and  was  solvent  and  fully  able  to  account  for  such  value,  equity  will  not  de- 
clare a  trust  in  the  favor  of  the  minor.    Id. 

5.  The  ward's  rifht  to  recover  the  land  itself  upon  the  theory  of  a  trust  la 
his  favor  would  be  barred  in  four  years  after  he  attained  majority  with  knowl- 
edge of  all  the  facts  and  circumstances  of  the  sale,  and  the  character  of  the 
purchaser's  possession  showed  conclusively  that  he  never  reeognised  the  exist- 
ence of  any  trust.    Id. 

Habit. 
Of  cattle,  as  common  knowledge.    See  Railroads,  17. 

Handcar. 
Operation  of,  as  within  the  fellow-servant's  act.    See  Fellow-Servanta,  1. 

Harmless  Error.    See  Carriers  of  Passengers,  14;  Depositioaa,  1;  Opinion^  1;  Par- 
ties, 2;  Pleading,  1;  Trial,  2;  Witness,  3. 

Hearsay.    See  Contract,  5. 

Heirs.    See  Community  Property,  1;  Innocent  Purchaser,  1;  Lunitatioiia,  3,  4; 
Homestead,  7;  Partition,  1;  Nonresident,  2,  3. 

Homestead.    See    Community   Property,   2;    Fraud,   4;    Judgment,    4;    Married 

Woman,  1;  Principal  and  Agent,  1;  Tax  Sale,  2;  Wife's  Separate  Property,  1. 

1.    Where  in  an  action  to  recover  certain  premises  as  a  homestead  and  to  csa- 

eel  a  sheriffs  deed  thereto,  the  jury  found  in  answer  to  special  issues  that  pfaun- 
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Homestead— continued. 

tiffs  intended  in  good  faith  to  occupy  such  premises  as  a  home,  made  such  pre- 
parations as  clearly  evidenced  that  purpose,  and  occupied  the  premises  as  a  home 
within  a  reasonable  time  thereafter,  tnus  presenting  every  element  which  goes 
to  make  the  homestead  right,  the  court  did  not  err  in  rendering  judgment  for 
plaintiffs  on  such  answers.    Foley  v.  Holtkamp,  123. 

2.  A  homestead  may  be  created  by  intention  prior  to  actual  occupancy  where 
it  appears  that  the  owner  is  entitled  to  exemption  as  the  head  of  a  family,  and 
that  this  intention  has  been  manifested  by  such  acts  as  amount  to  reasonably 
sufficient  notice  of  it.    Id. 

3.  The  absence  of  these  acts  of  preparation  or  a  failure  to  promptly  follow 
them  by  occupancy  and  use,  may  be  accounted  for,  and  in  measuring  the  reason- 
ableness of  the  excuse  all  the  circumstances  may  be  looked  to.    Id. 

4.  See  evidence  held  to  require  the  submission  of  the  issues  of  intention,  sood 
faith,  preparation,  and  oecupancv  within  a  reasonable  time,  and  such  as  is  neld 
to  warrant  a  finding  in  favor  of  the  homestead  exemption.    Id. 

6.  A  deed  by  the  husband  alone  conveying  an  undivided  interest  of  110  acres 
out  of  a  tract  of  310  acres,  community  property  and  occupied  as  a  homestead, 
will  pass  the  title  to  the  interests  so  conveyed.    Mass  v.  Bromberg,  14d. 

6.  A  parol  petition  agreement  made  in  good  faith  by  the  husband,  that  the 
110  acres  should  be  taken  off  the  south  side  of  the  tract,  was  binding  on  his 
wife,  and  in  an  action  against  her  by  the  vendee  to  recover  such  part  it  was  not 
necessary  to  aUege  a  formal  designation  of  the  homestead  prior  to  the  husband's 
death.    Id. 

7.  The  wife  could  ratify  such  agreement  after  the  husband's  death  by  accept- 
ing her  homestead  out  of  the  remaining  land,  and  a  ratification  by  the  heirs  of 
the  husband  was  not  necessary.    Id. 

8.  A  deed  conveying  110  acres  out  of  the  homestead  tract  of  310  acres,  prop- 
erly describing  such  310-acre  tract,  is  not  void  for  insufficiency  of  description,  but 
conveys  an  undivided  interest  of  110  acres  with  right  reserved  in  the  grantor  to 
designate  200  acres  thereof  as  his  homestead.    Id. 

0.  The  husband's  title  to  the  110  acres  having  fully  passed  by  virtue  of  his 
deed,  his  parol  agreement  of  partition  and  the  wife's  ratification  thereof,  any 
possession  of  the  110  acres  subsequently  had  by  the  wife  and  children  was  not 
under  the  deed  to  the  husband,  and  they  could  claim  by  adverse  possession 
against  his  vendee  only  under  the  ten  y^ars  statute  of  limitations.    Id. 

10.  Defendant's  possession  of  plaintiff's  land  for  ten  vears  bv  virtue  of  an 
inclosure  extending  across  the  division  line  between  them  is  not  shown  to  be  ad- 
verse where,  during  such  possession,  defendants  declared  that  the  part  so  across 
the  line  within  their  inclosure  belonged  to  plaintiff.    Id. 

11.  An  instrument  in  form  of  an  absolute  deed  of  the  homestead,  duly  ac- 
knowledged by  husband  and  wife,  may  be  shown  by  parol  evidence  to  have  been 
intended  as  a  mortgage,  and  as  such  to  be  void;  the  test  of  a  mortgage  is  the 
relation  of  debtor  and  creditor,  but  all  facts  bearing  upon  the  intention  of  the 
parties  are  to  be  considered  together.    Lehman  v.  Qiatham  Machinery  Co.,  228. 

12.  Testimony  by  a  county  surveyor  showing  that  application  for  a  homestead 
donation  survey  was  made  to  him;  that  he  mtAe  a  survey  of  200  acres  and  sent 
the  field  notes  to  the  Land  Office  and  they  were  returned  to  him  because  the 
survey  should  have  been  for  160  acres,  and  that  no  further  application  for  a 
resurvey  was  made  while  he  was  surveyor,— was  not  sufficient  to  show  that  the 
applicant  had  obtained  any  right  to  a  homestead  donation.  Yarbrough  v.  Mar- 
tin, 276. 

13.  Since  oil  in  place  under  the  soil  is  a  mineral,  and  minerals  in  place  are 
land,  an  oil  lease  investing  the  lessee  with  the  right  for  an  indefinite  time  to 
remove  all  the  oil  under  a  tract  of  land,  and  to  erect  on  the  land  all  buildings, 
etc.,  necessary  for  that  purppse,  in  consideration  of  his  giving  the  lessor  10  per 
cent  of  the  net  products  of  the  oil,  is  in  legal  effect  a  sale  of  a  portion  of  the 
land,  and,  where  the  land  is  homestead,  is  ineffectual  without  the  joinder  and 
separate  acknowledgment  of  the  wife.  Rev.  Stats.,  art.  636.  Southern  Oil  Co. 
V.  Colquitt,  292. 

14.  Since  no  homestead  right  can  exist  as  against  unpaid  purchase  money 
due  for  the  property,  the  wife  is  not  a  necessary  party  to  an  action  foreclosing 
a  purchase  money  lien  upon  land  bought  by  the  husband  and  used  by  them  as 
their  homestead,  and  her  rights  are  concluded  by  the  judgment  of  foreclosure. 
Jackson  v.  Bradshaw,  394. 
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15.  Damages  to  the  wife  and  children  resulting  from  their  hemg  ousted  from 
land  bought  by  the  husband  and  upon  which  they  were  liYing  with  him,  «re 
community  property  for  which  he  alone  has  the  right  to  sue,  and  an  action  bjr 
them  for  such  damages  in  which  he  refuses  to  join  can  not  be  maintained.    11 

Hospital  Fees.    See  Railroads,  27. 

Husband  and  Wife.  See  Community  Property;  Deed,  1;  Homestead,  5,  6,  7,  13, 
14;  Married  Woman;  Separate  Estate;  Wife's  Separate  Property;  War- 
ranty, 2. 

1.  The  lecal  title  to  land  which  was  community  property  was  vested  in  the 
husband,  and  he  conveyed  an  undivided  half  of  the  land  to  the  wife  as  her  sepa- 
rate property.  Afterward  the  husband  and  wife  together  conveyed  ^our  undi- 
vided interest  of  one-half"  in  the  land  to  another,  who  on  the  same  day  and 
for  the  same  recited  consideration  conveyed  it  to  the  husband.  Held,  that  the 
deed  conveyed  the  community  half  interest,  and  not  the  wife's  separate  estate. 
Stratton  v.  Robinson,  285. 

2.  The  life  estate  which  the  husband  has  in  lands  the  separate  estate  of  his 
deceased  wife  will  pass  to  the  purchaser  at  a  foreclosure  sale  by  the  trustee  in 
a  deed  of  trust  on  the  land  executed  by  the  husband.    Id. 

Identity  of  Actions. 
Judicial  notice  of,  not  taken.    See  Judicial  Notice,  2. 

Impeachment.    See  Witness,  1,  3,  4,  6,  8. 

Implied  Contract. 
Between  express  messenger  and  railroad  company.    See  Railroads,  26. 

Implied  Invitation. 

1.  Where  the  owner  makes  use  of  his  property  as  others  ordinarily  do 
throughout  the  country,  an  invitation  to  a  child  to  go  thereon  will  not  be  im- 
plied, although  the  property  be  calculated  to  and  does  attract  the  cbild.  Simoa- 
ton  V.  Light  and  Power  Co.,  374. 

2.  Electric  light  poles  placed  along  the  streets  with  spikes  driven  in  them 
from  a  point  near  the  ground  for  the  use  by  the  owner's  servants  in  ascending 
the  poles  are  not  such  unusually  attractive  structures  to  childroi  as  to  come 
within  the  doctrine  of  the  turntable  cases  and  constitute  an  implied  invitation 
to  children  to  go  thereon.    Id. 

Improvements  in  Good  Faith. 
Plea  of,  not  sustained  on  void  tax  deed.    See  Tax  Title,  1. 

Bicumbrances. 
Warranty  against,  is  implied.    See  Deed,  5. 

Independent  Cause. 
Proof  of,  without  being  specially  pleaded.    See  Carriers  of  Freight,  3. 
Of  injury,  as  creating  separate,  not  joint,  liability  of  parties.    See  Noisanoe,  5. 

Inheritance.    See  Charge,  4;  Marriage  of  Slaves,  2. 

Injunction.    See  Cloud  on  Title,  1;   Justice  Court  Judgment,  3;   Local  Option 
Election,  2,  4;  Nuisance,  3;  Public  Office,  6;  Railroads,  31. 

1.  Error  of  the  trial  court  in  dissolving  a  temporary  injunction  on  its  own 
motion  and  without  the  ten  days  notice  is  not  available  on  appeal  after  a  judg- 
ment on  the  merits,  such  as  properly  required  a  dissolution  of  the  injunction, 
has  been  rendered  against  appellant,  and  he  has  filed  no  supersedeas  bond  on 
appeal.    Brumby  v.  Boyd,  164. 

2.  One  in  actual  possession  of  land  (a  lessee)  may  maintain  injunction  against 
trespass  (fencing  and  cuttins  timber)  by  another,  without  deraigning  title  from 
the  government,  and  when  his  possession  and  the  trespass  are  undisputed,  is 
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Injunction — continued. 

entitled  to  a  peremptory  instruction  for  verdict  in  his  favor.    Greswell  v.  Beak- 
ley,  245. 

3.  The  district  court  is  without  jurisdiction  over  an  action  to  enjoin  the  en- 
forcement  of  a  county  court  judgment  in  favor  of  defendant  against  plaintiff 
for  $481.10,  and  to  offset  against  it  that  amount  from  three  judgments,  aggre- 
gating $800,  in  favor  of  plaintiff  against  defendant,  who  was  insolvent;  the  writ 
should  be  returned  to  and  tried  in  the  county  court  where  judgment  was  recov- 
ered.   Smith  V.  Morgan,  245. 

4.  Equitable  relief  even  as  ajgainst  a  judgment  which  is  void  will  be  denied 
where  the  applicant  for  such  relief  has  an  adequate  remedy  at  law,  as  where  the 
time  for  a  writ  of  certiorari  had  not  expired  when  the  injunction  was  applied 
for  and  obtained.    Givens  v.  Delprat,  363. 

6.  Where  defendant  in  an  action  for  an  injunction  has  not  pleaded  in  recon- 
vention against  plaintiff  and  the  sureties  on  his  injunction  bond,  the  appellate 
court,  on  the  dissolution  of  the  injunction,  can  not  enter  judgment  on  the  bond 
for  the  amount  of  the  defendant's  judgment  sought  to  be  enjoined.    Id. 

6.  Where  the  judgment  of  the  appellate  court,  when  properly  construed,  did 
not  render  the  appellant  and  his  bondsmen  liable  for  the  debt  for  which  plain- 
tiff had  recovered  judgment  below  against  another  party,  the  original  defendant 
mortgagor,  appellant  was  entitled  to  resist  execution  under  sucn  judgment  of 
affirmance  against  him  and  his  bondsmen  for  the  entire  amount  of  such  debt 
and  judgment  below  by  injunction  from  a  court  other  than  that  rendering  the 
judgment  of  affirmance,  and  was  not  restricted  to  motion  in  that  court  and  ap- 
plication to  the  Supreme  Court  for  writ  of  error.    Adoue  v.  Wettermark,  504. 

Injuries.    See  Action  for  Death;  Action  for  Personal  Injuries. 

Innocent  Purchaser.    See  Attorney  Fees,  1;  Legal  Title,  1;  Separate  Estate,  1. 

1.  A  purchaser  is  charged  with  notice  of  the  fact  that  a  decedent,  through 
whose  surviving  wife  he  daims  title,  left  children  surviving  him,  and  that  they 
were  his  heirs.    Burleson  v.  Alvis,  51. 

2.  A  deed  expressly  reserving  a  vendor's  lien  did  not  pass  the  legal  title  to  the 
srantee  nor  f^ve  to  any  one  buying  from  his  grantee  the  protection  against  un- 
known equities  accorded  to  a  purchaser  of  the  legal  title.    Id. 

Insolvency.    See  Decedent's  Estates,  2. 
Defined.    See  Bankruptcy,  2. 

Inspection.    See  Master  and  Servant,  6. 

Instmctions.    See  Charge. 

Insnrsnce.    See  Accident  Insurance;    Benefit  Insurance;   Fire  Insuranoe;    New 
Trial,  4. 

Intention.    See  Deed,  3;  Homestead,  2. 

Interest.    See  Usury. 

Interstate  Commerce.    See  Baggage,  1. 

Intervention.    See  Corporation,  1;  Parties,  2. 

Intoxication. 

A  charge  requiring  a  finding  for  the  railwav  company  if  deceased  was  intox- 
icated at  the  time  he  was  struck  by  the  tram,  without  regard  to  whether  his 
intoxication  contributed  to  the  accident,  was  properly  refused.  Railway  v. 
Matthews,  92. 

Intoxicating  Liquors.    See  Liquor  Dealer. 
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Inventory.    See  Fire  Insuracee,  2. 

A  charee  that  the  filing  of  an  inventory  of  the  oommnnity  property  by  pfaun- 
tiff's  mother  as  survivor  in  community  was  not  notice  to  plaintiff  of  their  righto 
therein  was  properly  refused,  as  it  might  have  led  the  jury  to  believe  thtt 
even  if  plaintiffs  knew  of  the  inventory  it  would  not  be  notice.  GerferB  v. 
Mecke,  2tf0. 

lasues. 

Of  fact  are  for  jury,  as  negligence.  See  Carriers  of  Passengers,  5;  Passra- 
ger,  1. 

See,  also,  Fixtures,  2. 

Slight  evidence  upon,  requires  their  submission.    See  Charge,  4,  11. 

Not  raised  by  evidence.    See  Notes,  3;  Street  Railway,  3. 

Not  raised  by  pleading.    See  Pleading,  3. 

Plea  of  privile^  presenting  issue  for  jury.    See  Venue,  2. 

Estoppel  to  claim  issue  not  raised  by  the  pleadings.    See  Carriers  of  Freight,  i 

Trial  upon  special  issues.    See  Appeal,  6;  Fraud,  2;  Trial,  1. 

See,  also.  Carriers  of  Freight,  3;  Negligence,  6;  Power  of  Attorney,  1;  Rafl- 
roads,  8. 

Joinder. 
Of  wife  in  mining  lease  of  homestead  land.    See  Homestead,  13. 
Of  husband,  in  suit  by  wife  for  community  damages.    See  Homestead,  15. 

Joint  LUMlity. 
Does  not  exist  in  case  of  independent  causes  of  same  injury.    See  Nuisance,  6. 

Judgment.  See  Administration,  1;  Appeal  to  County  Court,  2;  Community  Prop- 
erty, 1;  Injunction,  5,  6;  Judicial  Notice,  2;  Justice  Ck)urt  Judgment;  Non- 
resident, 1,  2;  Res  Adjudicata;  Writ  of  Error,  1,  2. 

1.  Relief  will  not  be  granted  against  a  judgment  unless  the  party  seeking  to 
set  it  aside  shows  that  he  was  prevented  from  making  a  valid  defense  to  the  action 
in  which  it  was  rendered  by  fraud,  accident,  or  the  act  of  the  opposite  party, 
unmixed  with  fraud  or  negligence  on  his  part,  and  that  a  different  result  will 
probably  be  reached  on  another  trial.    Simmons  v.  Richards,  112. 

2.  Where  facts  relied  on  to  impeach  a  judgment  were  known  at  the  time  of 
a  motion  for  new  trial,  and  were  not  then  urged,  they  can  not  be  set  up  after- 
wards in  an  action  to  set  aside  the  judgment.    Id. 

3.  Where  the  judgment  was  in  favor  of  plaintiffs,  and  awarded  execution 
against  defendant  in  their  behalf  for  the  entire  recovery  of  damages,  the  defend- 
ant can  not  complain  that  it  also  adjudged  to  the  attorneys  of  plaintiffs  their 
contingent  fee,  and  directed  that  it  be  paid  to  them  out  of  the  judgment.  Bail- 
way  V.  Jacobson,  161. 

4.  Where  plaintiffs  in  trespass  to  try  title  claim  under  a  judgment  foreclos- 
ing a  mortgage,  defendants  can  not  set  up  that  the  judgment  is  void  because  the 
mortgage  was  on  homestead  propertv,  where  there  is  nothing  in  the  record  in 
the  foreclosure  suit  showing  that  the  property  was  homest^  and  the  court 
therefore  without  jurisdiction.  Bordages  v.  Higgins,  1  Texas  Civil  Appeals,  45, 
distinguished.    Barrett  v.  Eastham,  189. 

5.  Though  a  judgment  as  entered  failed  to  dispose  of  the  case  as  to  one  party, 
though  the  ruling  made  intended  a  disposition  of  it  as  to  him  also,  in  a  sabee- 
quent  suit  in  the  same  court  and  upon  the  same  issues  the  proper  judgment 
could  be  entered  nunc  pro  tunc,  and  the  plea  of  res  judicata  sustuned  thereby. 
Tillman  v.  Peoples,  233. 

6.  See  opinions  here  expressed  as  to  fraud  or  perjury  in  obtaining  a  judgment 
as  ground  for  setting  it  aside  in  a  subsequent  action  upon  their  discovery.    Id. 

7.  A  note  was  executed  by  E.  and  by  plaintiff  and  her  husband,  and  the  judg- 
ment rendered  thereon  against  all  of  them  recited  that  the  husband  was  ad- 
judged a  surety  for  E.  and  entitled  to  recover  over  against  E.  such  amounts  as 
he  should  pay.  Held,  in  an  action  by  plaintiff  to  set  aside  the  judgment  as 
against  her  separate  estate,  that  such  recital  did  not  conclusively  show  that 
the  note  sued  on  was  not  executed  for  such  a  debt  as  would  bind  the  wife's 
separate  estate,  and  the  presumption  obtained  in  favor  of  the  judgment  that  it 
was  so  executed.    Bergstrom  v.  Kiel,  532. 
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8.  The  fact  that  plaintiffs'  attornevs  falsely  assured  the  attorney  of  com- 
plainant here  that  the  judgment  on  the  note  would  not  be  taken  against  her 
separate  estate  was  not  student  to  warrant  equitable  relief  in  her  favor  in 
setting  aside  the  judgment,  since,  being  r^resented  by  counsel  in  that  suit  and 
charged  with  notice  of  the  judgment  actually  rendered,  she  was  n^lisent  in 
not  moying  to  set  the  judgment  aside  or  takmg  an  appeal  therefrom.    Id. 

9.  In  construing  a  judgment  of  another  Court  of  Civil  Appeals  it  will  be  pre- 
sumed, in  the  absence  of  a  clear  expression  to  the  contrary,  that  such  sister 
court  holds  the  same  view  of  the  law  on  which  the  judgment  is  based  as  does 
this  court.    Adoue  v.  Wettermark,  694. 

Judgment  by  Default.    See  Citation,  1. 

1.  Where  there  has  been  a  judgment  by  default  in  an  action  foreclosing  a  ven- 
dor's lien  on  land,  a  motion  to  set  aside  the  judgment  because  of  the  discovery 
of  evidence  showing  a  defect  of  title  is  in  effect  a  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  must  be  tested  by  the  rules  applicable 
to  such  motions.    Fitsgerald  v.  Compton,  202. 

2.  Where  plaintiff  conveyed  by  general  warranty,  which  is  not  a  warrantv 
against  clouds  on  title,  a  judgment  t>y  default  foreclosing  his  vendor's  lien  will 
not  be  set  aside  on  newly  discovered  evidence  by  defenduit  showing  merely  the 
existence  of  adverse  deeds  prior  to  the  la^t  deed  in  plaintiff's  chain  of  title, 
where  it  also  appears  that  plaintiff  has  a  complete  cham  of  title  from  the  orig- 
inal grantee,  ana  no  nossession  is  shown  under  such  adverse  deeds,  since  no  su* 
perior  outstanding  title  is  shown  in  such  ease.    Id. 

Judgment  Lien.    See  Wife's  Separate  Property,  3. 

Judicial  Notice. 

1.  The  district  court  will  take  judicial  notice  of  who  is  derk  of  the  county 
court  of  the  county  in  which  it  is  stting,  and  in  such  case  a  certificate  such  as 
he  is  authorized  to  make,  signed  by  him  as  "county  clerk,"  but  not  stating  for 
what  county,  is  held  suffident.    Goodwin  v.  Harrison,  7. 

2.  Where  a  judgment  was  rendered  in  one  county  and  an  abstract  of  it  re-^ 
corded  in  another  county  and  then,  after  the  judgment  had  been  reversed  on 
appeal,  an.  action  was  brought  in  the  latter  county  to  foredose  the  lien  of  the 
judgment  on  land  there  in  which  action  no  issue  was  made  below  as  to  the 
validity  of  the  judgment,  and  no  evidence  offered  as  to  identify  of  the  judg- 
ments, the  appellate  court  will  not  take  judicial  notice  that  it  is  the  same  judg- 
ment formerly  appealed  from.    Id. 

Juiiidiction.    See  Contested  Election,  1;  Injunction,  3,  6;  Judgment,  4;  Will,  1. 
Of  county  court.    See  Appeal  to  County  Court,  2. 
Exemplary  dama^  as  giving.    See  Attachment,  1. 
Of  justice  court  m  foreclosing  lien — amount.    See  Justice  Court  Judgment,  1. 

1.  Where  plaintiff,  holding  a  railroad  ticket  from  a  station  in  Texas  to  one 
in  Mexico,  entered  a  sleeping  car  at  the  Texas  station,  though  his  ticket  was 
not  taken  up  nor  his  sleeping  car  fare  collected  until  the  train  had  entered 
Mexico,  he  was  a  passenger  from  the  Texas  station,  and  his  contract  with  the 
sleeping  car  company  was  practically  entered  into  tiiere,  and  for  a  loss  of  his 
baggase  from  the  car,  occurring  in  Mexico,  he  could  sue  in  a  county  in  Texas 
wherem  the  sleeping  car  company  had  an  agent,  although  neither  plaintiff  nor 
defendant  is  a  resident  of  Texas.    Pullman  Palace  Car  Co.  v.  Arents,  71. 

2.  In  a  suit  to  foredose  a  mort^[age  on  real  and  personal  property  the  district 
court  had  lurisdiction  to  render  judgment  for  plamtiffs  against  one  who  had 
converted  the  personal  property,  though  its  value  was  alleged  to  be  only  $100. 
Parlin  &  Orendorff  Co.  v.  Moore,  243. 

3.  Where  the  suit  is  on  a  note  and  to  foredose  a  lien  on  certain  bonds  given 
as  collateral,  the  market  value  of  the  bonds,  and  not  their  face  value,  determines 
the  amount  in  controversv  with  respect  to  the  jurisdiction.    Wisley  v.  Bank,  268. 

4.  The  district  court  nas  jurisdiction  of  a  local  option  contest  based  on  the 
ground  that  such  election  could  not  be  legally  held  in  the  territory  for  which  it 
was  held,  or  upon  any  ground  that  would  render  such  election  illegal  and  void. 
Revised  Statutes,  articles  1707,  1804t,  3307,  construed.    Kidd  v.  Truett,  618. 
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Juror. 

Misconduct  of,  requiring  new  trial.    See  Jury,  2;  New  Trial,  8. 

Jury.    See  Issues. 
Negligence  as  question  for.    See  Carriers  of  Passengers,  6. 

1.  It  was  proper  to  excuse  from  the  jury,  before  they  were  sworn,  one  required 
as  a  witness  in  the  case,  and  supply  his  place  from  talesmen,  thou^  he  had 
been  already  selected  as  a  juryman  and  the  complaining  party  had  exhausted 
liis  challenges.    Mundine  ▼.  Pauls,  46. 

2.  It  was  ground  for  setting  aside  the  verdict  that  plaintiff's  brother,  who  was 
looking  after  the  case  for  her,  met  a  juror  pending  tne  trial  and  had  a  private 
talk  with  him  apart,  and,  beinc  intimate  friends,  they  then  took  dinner  together, 
the  brother  payms  for  both,  wnile  the  juror  paid  for  drinks  and  cigars  for  both, 
although  they  both  testified  that  the  case  was  not  mentioned,  and  it  was  shown 
that  the  juror  bore  a  good  reputation.    Railway  v.  Matthews,  93. 

Justice  Court  Judgment. 

1.  A  judgment  of  a  justice  court  foreclosing  a  lien  on  property  exceeding  $200 
in  value  is  void  for  want  of  jurisdiction  over  the  subject  matter.  Smith  v.  Or- 
roll,  330. 

2.  Since  the  statute  authorizes  the  granting  of  only  one  new  trial  in  the  jus- 
tioe  court,  and  that  upon  written  motion  and  notice  to  the  opposite  party,  a 
judgment  rendered  by  it  for  the  plaintiff,  after  a  second  grant  of  new  trial  to 
Lim,  without  written  motion  or  notice  to  the  defendant,  was  void.    Id. 

3.  In  such  case  defendant  could  enjoin  the  enforcement  of  the  void  judgment, 
and  was  not  bound  to  appeal,  the  only  valid  judgment  in  the  case  being  one  in 
his  own  favor.    Id. 

XiUing  Stock. 

1.  The  statute  making  a  railway  liable  for  stock  killed  when  it  fails  to 
fence  its  track  is  for  the  protection  of  the  public,  and  not  merely  of  the  land- 
owner; and  when  by  agreement  with  the  latter  an  opening  in  the  fence  is  left, 
for  his  convenience,  at  a  point  where  it  is  not  a  way  of  necessity  nor  required 
by  statute,  the  fence  is  not  such  as  is  necessary  to  relieve  from  liability  for  kiU- 
ing  stock  of  a  third  person,  not  a  party  to  the  agreement,  which  entered  on  the 
track  from  the  premises  of  such  landowner,  through  such  opening.  Railway  v. 
Richmond,  613. 

2.  The  ruling  of  the  Supreme  Court  in  Railway  v.  Hancock,  93  Texas,  440, 
criticised  but  distinguished.    Id. 

Knowledge. 
Of  fraud.    See  Notes,  0. 

Laches.    See  Nuisance,  3. 

Land.    See  Damage  to  Land;  Land  Certificate;  Possession;  Sale  of  Land;  Sdiool 
Lands;  Trespass  to  Try  Title. 

Landlord. 
May  recover  for  nuisance.    See  Nuisance,  4. 

Land  certificate. 

1.  A  parol  sale  of  a  land  certificate,  accompanied  by  delivery,  made  by  a 
married  woman  in  1830,  was  sufficient  to  pass  tne  title,  although  there  was  no 
privy  acknowledgment.    Barrett  v.  Spenoe,  344. 

2.  A  written  endorsement  on  the  back  of  a  land  certificate,  made  by  the 
grantee  therein,  transferriuja;  it  to  A.,  together  with  proofs  of  its  subsequent 
location  in  1840  by  A.'s  assignee,  who  claimed  title  under  it,  is  sufficient  to  jus- 
tify a  finding  that  the  grantee  sold  and  transferred  the  certificate.    Id. 

3.  A  bounty  land  certificate  earned  by  services  as  a  vjolunteer  in  the  army 
of  the  Republic  under  a  law  in  existence  prior  to  such  services,  was  acquired 
by  onerous  title,  and  though  issued  to  the  neira  of  such  volunteer  it  was  com- 
munity property  of  himself  and  wife  where  they  were  married  at  the  time  of 
his  enlistment  and  she  survived  him.    Id. 
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Land  Certificate — continued. 

4.  Where  a  land  certificate  was  located~in  two  tracts,  one  of  which  was  ap- 
propriated by  the  heirs  of  the  deceased  grantee  therein  and  the  other  by  hia 
surviving  wife,  and  such  division  was  acquiesced  in  for  more  than  half  a  cen- 
tury, this  sufficiently  shows  a  partition  of  the  certificate  and  the  land  located 
by  virtue  of  it.    Id. 

Leading  Qnettion. 

Where  a  witness  testified  that  she  was  present  and  saw  the  deceased  pay 
money  to  the  conductor  for  his  fare,  a  question  asking  the  conductor  if  such 
witness,  or  a  man,  or  either  of  them,  came  to  him  and  paid  him  money  for  such 
fare,  was  not  leading.    Crawleigh  v.  Railway,  260. 

Lease.    See  Assignment  of  Error,  6. 

Mining  lease  of  homestead  land  must  be  executed  by  wife  also.  See  Home- 
stead, 13. 

Legacy.    See  Quantum  Meruit,  1. 

Legatee. 
Sole  legatee  prosecuting  suit  instituted  by  decedent.    See  Parties,  3. 

Levy. 

1.  A  levy  made  by  unauthorized  force  is  void  and  the  officer  is  liable  therefor.. 
Hillman  v.  Edwards,  306. 

2.  Although  an  officer  has  in  his  hands  an  order  of  court  for  the  sale  of  spe* 
dfic  property  upon  which  a  lien  has  been  foreclosed,  he  has  not  the  right  to- 
make  a  forcible  entry  into  the  dwelling  of  the  defendant  for  the  purpose  of 
seising  the  property,  nor  the  right  to  climb  through  an  open  window  of  the 
dwelling,  if  that  is  an  unusual  place  of  entrv.    Id. 

3.  Where  an  officer  has  effected  a  lawful  entry  into  a  dwelling  house  and 
thereby  acquired  the  right  to  use  all  necessary  force  in  making  the  levy,  and  h& 
voluntarily  leaves  without  doing  so,  he  is  not  entitled  to  re-enter  the  house  by 
force.    Id. 

Lex  Loci.    See  Jurisdiction,  I. 

Liens.    See  Chattel  Mortgage;  Foreclosure;  Judgment  Lien;  Jurisdiction,  3. 

Life  Estate.    See  Husband  and  Wife,  2. 

Life  Insurance.    See  Accident  Insurance;   Benefit  Insurance. 

Limitatioiis.    See  Fraud,  I;  Guardian's  Sale,  6;  Homestead,  9;  Notes,  6. 

1.  Suit  filed  two  days  before  period  of  limitation  expired  was  not  barred 
where  plaintiff  had  service  of  citation  suspended  about  two  months,  when  hia 
delaying  service  appeared  to  have  been  at  request  of  defendant,  who  wished  ta 
avoid  costs.    Wigg  v.  Dooley,  61. 

2.  Where  heirs  sue  for  a  conversion  by  their  stepfather  of  their  deceased 
father's  interest  in  community  personalty,  the  statute  of  two  years  is  applicable, 
and  runs  from  the  time  when,  by  the  use  of  reasonable  diligence,  their  rights  in 
the  property  should  have  been  discovered.    Gerfers  v.  Mecke,  269. 

3.  Evidence  considered  and  held  to  show  that  heirs  were  chargeable  with  no- 
tice of  their  interest  in  community  personalty  of  the  father  more  than  two  years, 
before  action  brought  by  them.    Id. 

4.  Where  heirs  sue  to  recover  for  their  deceased  father's  interest  in  commun- 
ity personalty,  a  decree  partitioning  community  lands  in  an  action  to  which'  they 
were  parties  was  admissible  on  the  issue  as  to  whether  they  had  notice  of  the 
existence  of  such  personalty,  since  it  showed  that  their  attention  was  thereby 
called  to  the  existence  of  a  community  estate.    Id. 

5.  In  an  action  brought  by  a  corporation  to  recover  land  which  its  president- 
had  conveyed,  but  without  authority  to  make  such  conveyance,  the  statute  of 
limitations  of  four  years  does  not  apply  as  a  defense,  although  plaintiff's  peti* 
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Limitations — continued. 

tion  sets  out  the  void  deed  and  asks  its  cancellation  as  a  doud  on  title.    Harbor 

Go.  y.  Bank,  372. 

6.  The  Act  of  February  2,  1854,  validating  headright  grants  of  lands  in  Aus- 
tin's Little  Colony  which  extended  beyond  its  boundaries  into  Robertson's  Col- 
ony, with  a  proviso  that  nothing  therein  should  be  construed  to  affect  the  rights 
of  third  parties,  did  not  render  such  grant  color  of  title,  which  would  support 
limitation  by  possession  for  three  years,  as  to  a  part  of  the  grant  lying  in  Bob- 
ertson's  Colony  and  located  by  a  third  party  nefore  the  validating  act  was 
passed.  (Judge  Key  dissenting.  Affirmed  on  certificate  of  dissent  by  Supreme 
Court.    Sheppard  v.  Avery,  96  Texas.)     Sheppard  v.  Avery,  479. 

7.  Where  plaintiff,  suinff  for  personal  injuries,  sought  to  avoid  the  bar  of 
the  two  years  statute  of  limitations  on  the  ground  of  a  fraudulent  promise  of 
defendant  to  give  him  employment  for  life,  and  the  evidence  showed  that  for 
three  and  one-half  years,  excepting  two  days  of  work,  he  was  repeatedly  and  con* 
tinuously  denied  employment  by  defendant,  his  faUure  to  sooner  discover  the 
fraud  was  due  to  want  of  reasonable  diligence^  and  the  court  should  have  in- 
structed that  his  action  was  barred  by  limitations.    Railway  v.  Smith,  665. 

Liquidated  Damages.    See  Contract,  12. 

llie  provision  in  the  contract  for  each  party  to  deposit  a  check  for  $1000  as 
a  forfeit  and  ''for  the  faithful  performance  of  this  contract,"  and  that  if  either 
party  failed  to  comply  with  his  part  of  t^e  contract,  the  bank  should  deliver 
his  check  so  deposited  to  the  other  party,  was  a  stipulation  for  liquidated  dam- 
ages, although  the  actionable  damages  are  ascertainable.    Miller  v.  Smith,  386. 

Liquor  Dealer.    See  Local  Option  Election,  4. 

A  liquor  dealer  and  the  sureties  on  his  t)ond  are  liable  for  the  acts  of  his  em- 
ployes in  permitting  a  minor  to  enter  and  remain  on  his  premises.  Manning  v. 
'orris,  602. 
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Live  Stock.    See  Killing  Stock;  Railroads,  17. 

Local  Option  Election. 

1.  A  local  option  election  is  not  rendered  void  by  the  failure  of  the  ooon^ 
judge  or  commissioners  court  to  issue  writs  of  election  specifying  the  question 
to  be  voted  on  and  naming  the  day  of  the  election,  and  to  post  notices  at  each 
box  twenty  days  prior  thereto.    Norton  v.  Alexander,  466. 

2.  A  citizen  and  liquor  dealer  can  not,  by  an  equitable  action  for  injunction, 
contest  a  local  option  election  upon  the  ground  that  illegal  votes  were  cast  suf- 
ficient in  number  to  have  changed  the  result  where  he  has  not  given  the  notice 
to  the  contestee  required  by  the  statute,  and  within  the  time  prescribed.    Id. 

3.  Want  of  notice  by  the  contestees  of  the  grounds  of  the  contest  was  not 
waived  by  the  filing  of  an  answer  wherein  they  urged  objection  to  the  jurisdic- 
tion of  the  court  on  the  ground  of  failure  to  give  them  the  requisite  notice.    Id. 

4.  Where  a  liquor  dealer  obtains  a  temporary  injunction  restraining  a  local 
option  law  from  being  put  in  force  on  the  ground  that  his  property  rights  under 
his  license  will  be  destroyed  or  impaired,  and  at  the  time  the  case  went  to  trial 
his  license  had  expired,  the  injunction  was  properly  dissolved  and  the  suit  dis- 
missed.   Id. 

6.  Under  the  statute  a  local  option  election  may  be  ordered  and  held  for  a 
school  district  lying  partly  in  a  justice  precinct  where  local  option  alr^tdy  pre- 
vails. Rev.  Stats.,  art.  3384.  Templeton,  Associate  Justice,  dissenting.  ludd 
V.  Truett,  618. 

Mail  Clerk.    See  Negligence,  1. 

Malice. 
Of  agent  imputed  to  principal.    See  Attachment,  6. 

Mandamus. 

1.  The  appellate  court  can  by  mandamus  compel  the  district  judge  to  act  by 
proceeding  to  try  a  case  pending  before  him  agreeably  to  the  principles  and 
usages  of  law,  but  it  has  no  power  thus  to  control  his  discretion  in  matteia 
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Mandaoms— continued. 

relating  to  the  trial  of  causes  or  to  direct  what  judgment  he  shall  render,  and 
the  wnt  will  not  be  issued  unless  a  right  has  been  &nied  and  complainant  has 
no  other  legal  remedy,  and,  in  cases  involving  judicial  discretion,  a  clear  abuse 
of  such  discretion  must  be  shown.    Halliburton  v.  Martin,  127. 

2.  Where  the  trial  judge  consolidated  two  cases,  neither  of  them  ready  for 
trial,  involving  the  title  to  the  same  original  grant  of  land,  the  issue  in  each 
case  tumin|f  upon  the  identity  of  the  original  grantee,  there  beins  numerous  par- 
ties in  both  suits,  though  more  in  one  than  the  other,  and  comjuainants,  having 
by  pleas  in  reconvention  become  plaintiffs  in  both  cases  against  all  the  other 
parties  for  the  recovery  of  the  un<uvided  interests  claimed  by  them  in  the  entire 
grant,  and  it  appearing  that  the  title  may  be  best  adjusted  as  to  all  parties  by 
one  suit,  a  mandamus  will  not  be  issued  to  compel  the  judge  to  restore  one  of 
the  cases  and  try  it  separately.    Id. 

3.  An  appellant  is  not  entitled  to  a  mandamus  to  compel  the  trial  judge  to 
make  out  and  file  a  statement  of  facts  unless  he  shows  that  he  has  been  de- 
prived of  such  statement  by  the  acts  of  the  judge  or  the  opposite  party,  and 
that  he  has  himself  not  been  wanting  in  diligence.    Kru^gel  v.  Nash,  306. 

4.  Where  counsel  for  plaintiff,  thirty  days  after  the  trial  and  two  weeks  after 
the  stenographer's  transcript  of  the  evidence  had  been  placed  in  their  hands, 
presented  the  statement  of  facts  to  defendant's  counsel  on  the  last  day  before 
the  expiration  of  the  time  for  filing  the  same,  and  for  want  of  the  necessary 
time  it  was  impossible  for  defendanrs  counsel  to  properly  examine  and  complete 
the  volimiinous  statement  and  for  the  judge  to  make  out  and  file  a  statement, 
and  no  excuse  for  the  failure  to  sooner  present  the  statement  is  shown,  a  man- 
damus will  not  be  granted  to  compel  the  judge  to  make  out  and  file  a  statement 
of  facte.    Id. 

Mandate. 

A  party  owning  nonexempt  property  is  not  entitled  to  an  order  requiring  the 
derk  to  issue  the  mandate  without  payment  of  the  coste  upon  a  showing  that 
she  had  not  the  money  with  which  to  pay  the  costs  and  can  not  give  security 
therefor,  and  has  unsucessfully  tried  to  borrow  it  on  such  property,  where  it 
does  not  appear  that  she  has  attempted  to  sell  the  property,  or  that  it  is  im- 
possible for  her  to  do  so.    Railway  v.  Matthews,  93. 

Market  Value.    See  Damages,  1. 

Failure  of  the  court  to  instruct  as  to  the  legal  meaning  of  'Market  value** 
is  not  error  in  the  absence  of  request  made  for  an  explanation  of  the  term.  Rail- 
way V.  Spencer,  251. 

Marriage  of  Slaves. 

1.  Where  W.,  a  ne|[ro  slave,  married  after  the  manner  of  slaves  in  1859,  and 
was  separated  from  his  wife  and  married  another  slave  with  whom  he  cohabited 
and  lived  until  the  time  of  his  death,  which  occurred  after  emancipation,  the 
effect  of  the  emancipation  was  to  validate  the  second  marriage.  Following 
Cumby  v.  Henderson^  6  Texas  Civil  Appeals,  319.    Waff  v.  Sessums,  183. 

2.  Although  after  emancipation,  W.  resumed  to  some  extent  hiscohabitetion 
with  his  first  slave  wife,  while  living  with  the  second,  this  did  not  entitle  the 
children  of  such  first  wife  to  recover  of  those  of  the  second  community  property 
on  which  W.  lived  with  the  second  wife  at  the  time  of  his  death.    Id. 

Married  Woman.  See  Acknowledgment,  1;  Deed,  1;  Homestead,  7,  11,  13,  14; 
Husband  and  Wife;  Judgment,  7;  Land  Certificate,  1;  Notary;  Warranty,  2, 
3;  Wife's  Separate  Property. 

1.  A  married  woman  can  not  be  compelled  to  make  a  will  in  favor  of  any 
person,  nor  can  she  bind  herself  not  to  make  a  will.    West  v.  Clark,  1. 

2.  Where  a  married  woman  is  fraudulently  induced  to  execute  a  deed  of  her 
homestead  by  false  representetions  of  the  vendee  that  the  homestead  was  not 
included  therein,  the  latter  will  not  be  heard  to  urge  that  the  fraud  was  cured 
by  the  act  of  the  officer  taking  her  acknowledgment  in  explaining  the  deed  to 
her,  from  which  she  should  have  discovered  the  fraud,  unless  he  shows  that  the 
fraud  was  actually  disclosed  to  her  thereby.    Taylor  v.  Flynt,  219. 
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Master  and  Servant.    See  Assumed  Risk,  1;  Fellow-Serrant;  Railroads,  26,  27. 

1.  A  charge  is  erroneous  which  imposes  on  the  master  the  duty  of  furnishing 
the  servant  with  a  safe  place  to  work  and  safe  appliances,  instead  of  a  reaaoo- 
ably  safe  place  and  appliances.    Manufacturing  Co.  v.  Peterson,  194. 

2.  In  order  to  warrant  a  finding  that  negligence  is  the  proximate  cause  of  an 
injury  it  should  appear  that  the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligent  act,  and  that  it  ought  to  have  been  foreseen  by  the 
master, — not  necessarily  the  precise  actual  injury,  but  some  like  injury  likely 
to  result  therefrom, — and  it  is  not  necessary  that  the  exact  injury  complained 
of  must  have  been  foreseen  as  the  probable  result.  This  rule  held  properly  ap- 
plied by  the  court  in  a  case  where  an  employe  was  injured  by  the  breaking  of 
a  belt  on  machinery.    Id. 

3.  In  an  action  for  personal  injury  caused  by  the  breaking  of  a  machine  belt, 
evidence  by  a  witness,  who  was  an  experienced  man,  that  he  had  never  seen  a 
like  injury  inflicted  in  like  manner,  was  correctly  excluded.    Id. 

4.  Where  a  servant  was  injured  by  the  breaking  of  a  machine  belt,  causing  a 
staple  that  fastened  it  to  be  driven  into  his  person,  and  the  issue  of  n^ligence 
involved  the  question  of  the  rottenness  of  the  belt  and  also  the  sufficiency  of 
the  staples  fastening  it,  it  was  error  for  the  court  to  exclude  evidence  offered 
by  the  master  to  show  that  the  staples  were  of  the  most  approved  character  in 
use.    Id. 

5.  Where  a  minor's  action  for  personal  injuries  was  brought  by  his  father  as 
next  fnend,  it  was  error  to  allow  as  part  of  the  damages  recovered  the  amomtt 
of  the  minor's  medical  bills  in  the  matter,  the  father  being  presumably  liable 
therefor  and  entitled  to  recover  them  in  his  own  riffht  from  defendant,  no  special 
facts  bein^  alleged  and  proven  such  as  would  render  the  master  liable  for  sodi 
bills  notwithstandii^^  the  minority.    Id. 

6.  A  railroad  switchman  does  not,  in  entering  the  service,  assume  risks  that 
are  the  result  of  the  company's  negligence  unless  they  are  obvious,  or  he  bad 
knowledge  thereof,  or  with  ordinary  care  might  have  known  of  them;  nor  does 
he  owe  any  duty  of  inspection  to  discover  obstructions  dangerously  near  the  trade 
and  due  to  the  company's  negligence,  though  they  are  permanent  in  character 
and  were  already  erected  when  he  entered  the  service.    Railway  v.  Darby,  413. 

7.  A  contract  whereby  a  railroad  employe  exempts  the  company  from  liability 
for  its  negligence  in  erecting  structures  dangerously  near  its  track  is  void  as 
against  public  policy.     Id. 

8.  The  servant's  violation  of  a  rule  of  the  master  is  not  negligence  per  se,  bat 
it  is  a  question  of  fact  for  the  jury  whether,  under  all  the  circumstances,  the 
failure  to  obey  the  rules  is  excusable.    Railway  v.  Pawkett,  683. 

Mayor.    See  Municipal  Corporation;  Public  Office,  1. 

Measure  of  Damages.    See  Baggage,  5;  Contract,  2,  8;  Damages,  1. 

Where,  in  an  action  by  parents  for  the  negligent  killing  of  a  minor  child,  the 
court  charged  that  the  measure  of  damages  would  be  ''the  present  value  of  the 

gecuniary  assistance,  if  any,  plaintiffs  would  have  received  from  the  ^ild  if  it 
ad  not  been  killed,"  it  was  not  error  as  matter  of  law  to  refuse  a  charge  limiting 
the  right  of  recovery  to  the  minority  of  the  child.    Railway  v.  Harby,  24. 

Medical  Expenses.    See  Master  and  Servant,  5;  Nuisance,  2. 

Mental  Anguish.    See  Survival  of  Action,  1;  Telegraph  Company,  2,  3. 

Merchantable  Title.    See  Contract,  19. 

Mining  Lease.    See  Homestead,  13. 

Minor.  See  Appeal,  8;  Deed,  1;  Guardian's  Sale,  5;  Liquor  Dealer,  I;  School 
Land,  8. 
A  sale  of  State  school  land  under  the  Act  of  1879  as  amended  by  the  Act  of 
April  6,  1881,  made  to  a  minor  over  19  years  of  age,  was  void,  and  could  not  be 
ratified  by  him  after  attaining  majority.  Following  Walker  v.  Rogan,  93  Texas, 
248.    Adams  v.  King,  17. 
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Mortgage.  See  Bankruptcy,  3,  4;  Chattel  Mortgage;  Community  Property,  2; 
Deed,  4;  Fraud,  2;  Fraudulent  Conveyance,  1;  Homestead,  11;  Railroada,  29; 
Trespass  to  Try  Title,  2. 

1.  A  mortgagee  of  personal  property  may  elect  to  sue  a  junior  mortgagee  who 
has  had  it  sold,  for  its  conversion,  though  the  property  and  its  purchaser  are  still 
within  the  jurisdiction  of  the  court;  a  fortiori,  such  recovery  could  be  had  when 
the  findings  showed  that  the  property  had  been  placed  beyond  plaintiff's  reach  by 
the  sale.    Parlin  &  Orendorff  Co.  v.  Moore,  243. 

2.  The  rights  of  a  junior  mortgagee  are  sufficiently  protected  in  a  foreclosure 
of  the  first  mortgage,  wBen  the  judgment  rendered  agamst  him  for  the  value  of 
the  portion  of  the  property  mortgaged  to  and  sold  by  him  was  only  to  enforced 
in  the  event  and  to  the  extent  that  the  property  subject  only  to  the  first  mort- 
gage failed  to  bring  enough,  upon  foreclosure  sale,  to  satisfy  it.    Id. 

Motion.    See  Costs,  8,  9,  10,  11. 

Motion  for  New  TriaL    See  Assignment  of  Error,  2;  New  TriaL 

Motive. 
Evidence  of,  held  too  remote.    See  Evidence,  14. 

Municipal  Corporation.    See  City  Ordinance;  Public  Office,  1. 

Where  the  mayor  of  Galveston,  just  after  the  great  fioiod  in  September,  1900, 
instructed  the  chief  of  police  to  impress  any  horses  he  could  find  to  be  used  in 
removing  the  dead  and  caring  for  tne  sick,  and  the  latter  had  plaintiff's  horses 
taken  without  his  knowledge  or  consent,  the  city  was  not  liable  therefor  in  the 
absence  of  a  showing  that  it  had  any  charter  power  to  impress  personal  property 
of  any  kind,  or  that  its  dty  council  had  ever  in  any  way  authorized  such  taking 
and  use,  since  such  action  of  the  officers  was  beyond  the  scope  of  their  authority.. 
C^ty  of  Galveston  v.  Brown,  274. 

Mutual  Benefit  Inaarance.    See  Benefit  Insurance. 

Negligence.  See  Bailment,  1;  Contributory  l^egligenoe;  Carriers  of  Freight,  3; 
Carriers  of  Passengers,  4,  5;  Fellow- Servant;  Master  and  Servant,  2;  Passen- 
ger, 3;  Pleading,  3;  Telegraph  Company,  1. 

Is  usually  question  for  jury.    See  Carriers  of  Passengers,  5;  Passenger,  1. 

Presumed  from  accident.    See  Street  Railroad,  1. 

Not  presumed  from  mere  loss  of  baggage.  See  Baggage,  3;  Carriers  of  Passen- 
gers, 2. 

In  construction  of  cars  with  low  brakebeams.    See  Railroads,  1. 

Of  trespasser  in  jumping  from  freight  train.    See  Railroads,  3. 

Of  engineer  in  not  seeing  child  on  track.    See  Railroads,  6. 

In  failing  to  blow  whistle  for  crossing.    See  Railroads,  9. 

Of  brakeman  in  leaving  switch  open.    See  Assumed  Risk,  2. 

In  not  urging  defenses  in  time.    SeeJud^ent,  2. 

With  respect  to  trespasser  on  train.    See  Trespasser  on  Train. 

Of  receiver  of  private  corporation,  causing  death.    See  Receiver,  I. 

In  not  keeping  books  in  safe.    See  Fire  Insurance,  3. 

Violation  of  rules  is  not,  per  se.    See  Master  and  SServant,  8. 

In  setting  fires  from  engine.    See  Setting  Fires,  3,  4. 

As  proximate  cause  of  injury.    See  Proximate  Cause,  1. 

1.  Where  the  action  was  for  injury  received  by  a  railway  mail  derk  while 
leaving  his  car,  a  charge  authorizing  a  recovery  if  defendant  was  negligent  in 
starting  the  car  or  in  having  an  improperly  constructed  platform  there,  if  plain- 
tiff's injury  was  caused  by  such  starting  of  the  car  or  the  defective  platform, 
was  erroneous  in  that  it  authorized  a  recovery  if  defendant  was  negligent  only 
in  starting  the  car  and  plaintiff  was  injured  by  reason  of  the  defective  platform, 
or  if  defendant  was  negligent  only  as  to  the  platform  and  plaintiff  was  injured 
by  the  starting  of  the  car.    Railway  v.  Hay,  318. 

2.  A  charge  that  if  it  was  negligence  for  plaintiff,  in  leaving  the  car,  to  jump 
from  the  side  door,  instead  of  leaving  it  by  the  steps,  the  veMict  should  be  for 
defendant,  did  not  properly  submit  the  real  questions,  which  were,  whether  or 
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Negligence— continnecL 

not  an  ordinarily  prudent  person,  situated  as  was  plaintiff,  would  have  remained 
in  the  car,  and  if  not,  whether  he  would  have  left  it  at  the  time  and  place  and 
in  the  manner  plaintiff  did.    Id. 

3.  Where  a  brick  wall  abutting  on  a  street  was  left  standing  by  the  destnie- 
tion  of  the  building  by  fire,  the  owner  would  not  be  liable  for  the  killing  of  a 
person  while  on  the  sidewalk  by  the  falling  of  the  wall,  where  he  did  not  knov  j 
it  was  unsafe,  and  had  had  it  examined  by  a  competent  mechanic  who  reported  I 
it  safe,  and  in  so  doing  acted  as  a  reasonably  prudent  man  would  have  acted 
under  the  circumstances.    Freeman  v.  Carter,  671. 

4.  Evidence  held  to  warrant  a  finding  that  a  freight  conductor  was  not  negli- 
gent in  remaining  in  his  caboose  for  the  purpose  of  adjusting  the  switch  he  wu 
about  to  enter  at  the  time  he  was  struck  by  a  train  apprrau^ing  on  the  main 
track  from  behind.    Railway  v.  Pawkett,  583. 

6.  Where  the  evidence  in  an  action  for  personal  injury  by  a  railway  brakemu 
raised  the  issue  of  negligence  in  failing  to  properly  attach  a  stirrup  to  a  car, 
the  Qourt  properly  refused  to  submit  the  issue  as  one  of  negligence  in  failing  to 
provide  a  proper  stirrup.    Railway  v.  Bailej^,  600.. 

6.  A  brakeman's  knowledge  that  sometmies  the  stirrup  to  a  car  was  secured 
by  a  bolt  on  which  there  was  a  single  nut  does  not  charge  him  with  assumptioa 
of  the  risk  of  injury  b^  reason  of  such  defective  fastening,  since  be  may  assmne 
that  the  usual  precautions  have  been  taken  to  prevent  the  nut  from  coming  off, 
and  in  the  absence  of  knowledge  that  such  precautions  have  been  n^lected,  he 

does  not  assume  the  risk.    Id.  | 

7.  A  charge  that  the  mere  absence  of  the  nut  and  giving  way  of  the  stirrup 
,  was  not  sufficient  to  show  neffligence  was  properly  refused  where  the  evidence 

was  such  as  to  sustain  a  findmg  of  negligence  in  failing  to  use  proper  precaa- 
tion  to  prevent  the  nut  from  coming  off.    Id. 

8.  Wiiere  children  were  on  and  about  a  work  train  so  frequently  that  a  perMW 
of  ordinary  prudence  would  have  apprehended  danger  to  them,  it  was  immaterial 
that  the  employes  in  charge  thereof  did  not  know  that  plaintifTs  child  was  on 
it  in  a  dangerous  position,  since  they  were  guilty  of  negligence  in  failing  to  um 
care  to  prevent  him  going  thereon.    Railway  ▼.  Abemathy,  613. 

New  Cause  of  Action.    See  Amendent,  1.  i 

New  Trial.    See  Charge,  12;  Jury,  2;  Justice  Court  Judgment,  2. 

1.  A  party  who  goes  to  trial  upon  a  well  grounded  belief  that  certain  material 
evidence  (account  Moks)  can  be  had  when  needed,  should  move  for  a  continu- 
ance on  discovering  that  he  was  mistaken  in  such  belief;  if  he  proceeds,  takiqg 

■  his  chances  of  a  verdict,  the  surprise  will  not  be  ground  for  a  new  triaL    Bridges 
&  Early  v.  Williams,  38. 

2.  A  new  trial  will  not  be  granted  on  account  of  the  discovery  of  new  evideoee 
which  id  merely  cumulative, — ^testimonv  of  the  same  kind  and  to  the  same 
point  as  that  introduced  on  the  trial.    Id. 

3.  Where  a  cause  was  tried  in  the  absence  of  defendant  and  its  attorneys,  who 
resided  in  a  distant  county  and  had  reasonable  ground  to  believe  that  the  case 
would  not  be  reached  so  soon,  a  new  trial  should  have  been  granted  upon  an    . 
application  therefor  made  at  the  same  term  and  in  time  to  secure  a  trial  at  : 
that  term,  and  a  showing  that  a  meritorious  defense  existed.    Insurance  Go.  v. 
Tomkies  &  Co.,  167. 

4  Where  the  action  was  on  a  fire  insurance  policy,  a  showing  that  the  policy 
contained  a  stipulation  that  if  the  building  or  any  jpart  of  it  should  fall,  except 
as  a  result  of  the  fire,  the  insurance  should  immediately  cease,  and  that  a  pari 
of  the  building  did  fall  as  the  result  of  a  storm,  thereby  avoiding  the  oootraet,— 
presented  a  meritorious  defense.    Id. 

5.  Where  judgment  was  rendered  upon  an  ex  parte  trial,  a  motion  for  new 
trial  stating  that  defendant's  attorney  was  absent  because  engaged  in  the  courts 
of  another  county  and  could  not  be  present  without  great  loss  to  himself  and 
injury  to  his  clients,  but  not  showing  that  defendant  did  not  know  of  his  ab- 
sence, or  relied  on  his  being  present,  is  not  sufficient,  although  disclosing  a  de- 
fense on  the  merits.    Cromer  v.  Sgitcovich,  103. 

6.  To  warrant  a  new  trial  on  the  ground  of  newly  discovered  evidence  it  must 
appear  that  the  evidence  is  such  as  would  likely  change  the  result  upon  another 
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trial,  and  that  the  applicant  could  not,  by  the  use  of  ordinary  diligence,  have 

discovered  it  before  the  rendition  of  the  judgment.    Fitzgerald  v.  Compton,  202. 

7.  See  facts  under  which  a  new  trial,  applied  for  on  the  ^ound  of  absence  of 
defendant  and  his  counsel,  was  properly  denied.    Millar  v.  Smith,  386. 

8.  Where  plaintiff  and  a  friend  held  private  conversation  with  jurors  in 
recess  of  court  during  the  trial,  plaintiff  treating  a  juror  in  a  saloon  and  talk- 
ing with  him  at  length  in  a  back  yard  there,  sudi  misconduct,  in  the  absence  of 
explanation  or  denisd,  required  the  granting  of  a  new  trial.  Palm  v.  Chemow- 
sky,  405. 

9.  Where,  pending  a  trial  of  a  personal  injury  case,  the  plaintiff  and  defendant 
settle  the  case  and  leave  the  county  without  calling  the  court's  attention  to  the 
settlement,  and  plaintiff's  attorneys,  who  have  a  contract  interest  in  the  re^ 
covery,  prosecute  the  case  to  trial,  the  settlement  is  not  ground  for  granting 
defendant  a  new  trial.    Railway  v.  Andrews,  477. 

Next  Friend.    See  Master  and  Servant,  5. 

Nonresident. 

1.  A  personal  judgment  against  a  nonresident  cited  by  publication,  rendered 
on  such  constructive  service,  is  void  and  will  not  support  a  sale  of  property 
thereunder.    Kilmer  v.  Brown,  420. 

<    2.    Where  certain  parties  were  sued  and  cited  by  publication  as  the  unknown 
heirs  of  M.,  and  the  judgment  recited  that  they  appeared  by  guardian,  but  there 
was   nothing   anywhere    in    the   record   disclosing   their   names,   it    sufficiently 
appeared  that  they  were  never  personally  before  the  court,  and  a  personal  judg-* 
jnent  against  them  for  costs  of  suit  was  void.    Id. 

3.  Where  plaintiff's' petition,  filed  in  1858,  showed  a  cause  of  action  against 
the  ancestor,  who  was  alleged  to  be  dead,  his  unknown  heirs  could  be  cited  as 
Xmrties  defendant  under  the  Act  of  1848,  although  the  ancestor  had  never  been  a 
party  to  the  suit.    Pasch.  Dig.,  arts.  25,  26.    Id. 

Notary. 

Where  defendant's  wife  testified  that  she  would  not  have  executed  the  deed 
had  she  known  or  believed  it  was  an  absolute  conveyance,  testimony  by  the 
notary  who  took  the  wife's  acknowledgment  was  admissible  in  rebuttal  to  show 
that  he  explained  the  instrument  to  her,  informing  her  that  it  was  an  absolute 
deed,  and  that  she  seemed  to  understand.    Harrison  v.  Clafiin,  100. 

Notes.    See  Attorney  Fees,  1;  Corporations,  3;  Decedents'  Estates,  2;  Notice,  1. 

1.  Evidence  considered  and  held  not  to  show  that  the  placing  of  a  note  in  an 
attorney's  hand  in  connection  with  other  paper  which  was  to  be  collected  and 
the  proceeds  credited  on  the  notes  was  an  election  by  the  holder  of  the  note 
maturing  the  principal  because  of  default  in  the  payment  of  interest  due 
thereon.    Hall  v.  Read,  19.' 

2.  Where  the  court  submitted  to  the  jury  the  question  whether  the  note  sued 
on  was  given  to  plaintiff  as  an  inducement  to  procure  marriage,  and  if  not,  for 
what  was  it  given,  and  the  jury  answered  that  it  was  given  only  as  a  bridal 
present  and  had  no  consideration,  this  was  equivalent  to  finding  that  the  note 
was  not  given  in  consideration  of  marriage,  and  plaintiff  was  properly  denied  a 
recovery  thereon.    Hatchett  v.  Hatchett,  33. 

3.  Where,  in  an  action  6n  notes,  the  maker  testified  that  he  signed  them  in 
consideration  of  the  payment  to  him  of  $2500,  their  aggregate  amount,  and 
"through  fear  of  criminal  prosecution,"  but  did  not  state  that  plaintiff  had 
agreed  not  to  prosecute,  or  tnat  he  even  understood  that  he  was  not  to  be  prose- 
cuted, there  was  no  error  in  the  court's  failure  to  submit  to  the  jury  the  issue 
of  whether  the  notes  were  given  under  an  agreement  not  to  prosecute,  since  the 
evidence  did  no  more  than  raise  a  suspicion  against  plaintiff  on  that  issue.  Clapp 
V.  Royer,  29. 

4.  The  mere  belief  of  the  sureties  on  the  notes,  from  statements  made  by 
others,  that  the  maker  would  not  be  prosecuted  if  they  signed  the  notes  with  him, 
would  constitute  no  defense  unless  there  was  an  agreement  to  that  effect,  express 
or  implied.    Id. 
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5.  Where  each  of  a  series  of  notes  stipulated  that  a  failure  to  pay  it  should, 
at  the  election  of  the  holder,  mature  all  the  notes,  the  failure  to  pay  the  first 
note  did  not  of  itself  matiu%  the  others,  but  the  filing  of  suit  on  all  the  notes, 
after  default  in  payment  of  the  first;  matured  them  all,  and  where  such  suit  was 
dismissed  and  another  suit  was  brought  on  the  second  and  subsequent  notes 
within  four  years  after  the  filing  of  the  first  suit,  limitation  was  not  a  bar 
thereto.    Harrington  v.  Claflin,  100. 

6.  Where  a  note  does  not  recite  the  consideration  for  which  it  is  given,  and  a 
deed  of  trust  securing  the  note  recites  as  its  consideration  the  merely  nominal 
sum  of  $10  and  the  uses,  purposes  and  trusts  set  forth  therein,  parol  eridenoe 
is  admissible  to  show  the  real  consideration  of  the  transaction.  Street  v.  Rob- 
ertson, 222. 

7*  A  note  is  rendered  non-negotiable  by  a  stipulation  therein  that  no  property 
of  the  maker  shall  be  liable  for  the  debt  except  a  certain  tract  of  land  mort- 
gaged to  secure  the  note,  and  a  failure  of  consideration  may  therefore  be  pleaded 
even  as  against  an  innocent  purchaser  of  the  note  before  its  maturity.    Id. 

8.  Where  the  president  of  a  bank  was  one  of  the  sureties  on  a  railway  con- 
tractor's bond,  and  in  order  to  raise  the  money  to  relieve  that  liability  induced 
his  cosurety  to  execute  a  note  to  the  bank  by  representing  that  it  would  be  a 
mere  matter  of  form  and  for  the  purpose  of  satisfying  the  bank  ezamino',  as 
he  had  a  contract  with  the  railway  company  by  virtue  of  which  the  monej 
would  be  paid,  the  bank,  having  no  knowledge  of  such  representations,  was  not 
bound  thereby,  and  could  hold  the  cosurety  liable  on  the  note  so  executed,  and 
upon  which  it  had  advanced  money.    Bank  v.  Carper,  334. 

9.  Where  a  party  executes  a  note  in  renewal  of  another  note  claimed  by  tbs 
holder  to  be  valid,  but  which  such  maker  knows  to  be  fradulent  or  without  eoo- 
sideration,  the  giving  of  the  new  note  will  operate  to  purge  the  transaction  of 
fraud  and  as  a  waiver  of  the  want  of  consideration.    Id. 

Notice.    See  Principal  and  Agent,  1. 
That  machinery  was  a  fixture  because  attached  to  realty.    See  Fixtures,  2. 
Necessary  to  purchaser  of  legal  title,  when.    See  Equitable  Title,  1. 
Of  wife's  claim  to  execution  purchaser.    See  Wife's  Separate  Property,  3. 
Of  motion  for  new  trial  in  justice  court.    See  Justice  Court  Jud^ent,  2. 
Want  of,  not  waived.    See  Local  Option  Election,  2,  3. 

1.  The  recital  in  a  deed,  as  consideration  of  the  surrender  by  the  grantee  of 
notes  given  to  her  by  one  who  had  formerly  purchased  the  land  from  her, 
would  seem  to  be  sufficient  to  put  a  subsequent  purchaser  on  inquiry  as  to 
whether  they  were  the  notes  given  for  the  land  and  the  transaction  a  mere 
cancellation  of  the  sale  and  restoration  of  it  to  its  former  status.  Burleson  t. 
Alvis,  51. 

2.  A  stipulation  in  plaintilTs  application  for  employment,  that  at  some  unde- 
fined points  on  the  company's  1000  miles  of  road  there  were  various  kinds  of 
side  obstructions  which,  might  be  dangerous,  and  of  the  location  of  which  he 
was  to  inform  himself  so  as  to  avoid  injury  therefrom,  was  too  indefinite  to 
constitute  notice  of  the  projecting  oil  house  roof,  and  a  charge  that  plaintiff  had 
knowledge  thereof  by  reason  of  such  stipulation  was  properly  refused.  Railway 
v.  Darby,  414. 

3.  The  fact  that  the  company's  superintendent,  in  employing  plaintiff,  relied 
on  the  statement  in  plaintiff's  application  as  to  taking  notice  of  dangerous 
structures  near  the  track,  could  not  give  it  the  force  of  a  contract.    Id. 

Nuisance. 

1.  Where  there  is  injury  to  the  wife  resulting  from  a  nuisance,  the  husband 
can  recover  damages  for  loss  of  the  society  and  comfort  of  his  wife  caused 
thereby.    Neville  v.  Mitchell,  80. 

2.  Where  paintiff  seeks  to  recover  for  medical  expenses  for  his  wife  and  his 
children,  made  sick  by  a  nuisance,  his  pleading  should  allege  the  sums  expelided 
for  each,  and  that  such  expenses  were  reasonable  and  necessary.    Id. 

3.  Where  there  was  evidence  that  the  sickness  of  plaintifi^s  wife  was  not 
caused,  but  only  prolonged,  by  the  nuisance,  the  charge  should  have  dearly  in- 
structed that  plaintiff  was  not  entitled  to  damages  for  the  entire  sickness,  but 
only  for  such  continuance  of  it.    Id. 
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nuisance — oontinned. 

4.  Where  a  person,  though  engaged  in  a  lawful  business,  so  uses  his  property 
or  conducts  the  business  as  to  prejudice  the  rights  of  another  in  an  essential 
degree,  he  becomes  liable  to  the  party  injured.    Id. 

6.  Where  a  nuisance  is  caused  by  the  acts  of  several  persons  acting  separately 
and  independently  of  each  other,  each  is  responsible  only  to  the  extent  of  the 
injury  infiicted  by  his  own  wrong.    Id. 

6.  Where  the  charge  instructed  that  the  business  of  operating  a  cotton  gin  was 
lawful  and  not  necessarily  a  nuisance,  but  might  become  so  when  conducted  in 
such  close  proximity  to  a  private  residence  as  to  materially  interfere  with  the 
comforts  ot  such  residence  as  a  home,  and  that  if  defendants  in  operating  the 
gin  created  and  generated  noise,  dust,  and  smoke  which  were  carried  into  plain- 
tiffs' residence  so  as  to  interfere  with  the  comfortable  enjoyment  of  the  home, 
and  paintiffs  were  therebv  subjected  to  annoyance  and  discomfort,  they  were 
entitled  to  recover,  such  charge  did  not  authorize  the  jury  to  find  the  gin  to  be 
a  nuisance  from  the  mere  fact  of  its  proximity  to  the  residence,  but  authorized 
a  recovery  only  in  case  the  jury  found  that  the  gin  as  located  and  operated  con- 
stituted a  nuisance.    Faulkenburry  v.  Wills,  621. 

7.  Since  defendants  could  not  be  permitted  to  maintain  the  nuisance  sought  to 
be  abated  merely  because  it  would  be  expensive  to  them  to  remove  it,  evidnce 
offered  by  them  to  show  it  would  cost  $1000  to  remove  the  gin  plant  was  prop- 
erly excluded.    Id. 

8.  Plaintiff's  failure  to  protest  against  the  erection  of  the  gin  near  his  resi- 
-dence,  and  his  failure  to  complain  of  it  as  a  nuisance  until  it  had  been  operated 
for  two  annual  seasons  and  sold  to  defendants,  was  not  such  conduct  and  laches 
as  would  prevent  a  court  of  equity  from  affording  him  relief  by  injunction  re- 
straining its  operation  as  a  nuisance  where  he  did  nothing  to  encourage  its  erec- 
tion or  its  purchase  by  defendants,  and  it  is  not  shown  that  he  knew  when  it 
was  being  erected  what  conditions  and  results  would  attend  its  operation.    Id. 

9.  Where  the  desirability  of  residence  property  is  affected  by  a  nuisance,  the 
value  of  the  property  as  well  as  its  rental  value  is  necessarily  impaired,  and 
since  the  injury  is  not  entirely  personal  to  the  occupant,  the  landlord  as  well 
as  the  tenant  is  entitled  to  have  the  nuisance  abated.   Id. 

nunc  Pro  Tunc  Entry.    See  Judgment,  5. 

Objections. 
How  and  when  to  be  urged.    See  Appeal,  10;  Evidence,  6;  Parties,  4. 

Ofltor.    See  Contested  Election,  1;  Costs;  Levy;  Public  Office. 
Agreement  to  pay  not  binding  on  city,  when.    See  Municipal  Corporation,  1. 

1.  The  Constitution  provides  (article  16,  section  30)  that  the  term  of  all 
officers  not  fixed  by  it  shall  not  exceed  two  years;  and  the  charter  of  the  city 
•of  Houston  provides  (Special  Laws,  1897,  pages  61,  62)  that  all  employes  in 
the  police  department  shall  continue  in  office  during  effective  service  and  good 
l)ehavior,  and  that  no  member  shall  be  discharged  unless  proved  guilty  of  an 
offense;  while  an  ordinance  of  the  city  (No.  216)  provided  that  the  chief  of 
police  may  discharge  any  officer  for  violation  of  duty  or  the  rules.  Held,  that 
the  charter  should  be  construed  as  fixing  the  term  of  a  policeman  during 
•effective  service  and  good  behavior  at  not  exceeding  two  years,  and  that  where 
plaintiff,  a  policeman,  was  removed  under  such  ordmance  by  the  chief  as  drunk 
and  disorderly,  without  a  trial,  this  was  unauthorized,  and  plaintiff  was  entitled 
to  be  reinstated.    Proctor  v.  Blackburn,  351. 

2.  Even  though  so  much  of  the  charter  as  makes  the  term  of  office  contempo- 
raneous with  effective  service  should  be  construed  as  an  unconstitutional 
attempt  to  provide  terms  of  office  exceeding  two  years,  yet  as  such  provision  is 
separable  from  the  rest  of  the  article,  effect  should  be  given  to  the  remainder 
which  conflicts  with  ordinance  No.  216  and  takes  the  power  of  removal  from 
the  chief.    Id. 

Offsetting  Judgment.    See  Injunction,  3. 

Oil  Lease.    See  Homestead,  13. 
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Representations  as  matter  of.    See  Sale,  2. 

1.  There  was  no  harm  in  permitting  a  brakeman  who  was  on  the  train  to 
testify  that  in  his  opinion  the  rate  of  speed  and  coming  in  contact  with  tbe 
steer  caused  the  derailment  of  the  train,  where  such  opinion  was  in  aooord  with 
all  the  testimony  in  the  case.    Railway  v.  Vinson,  247. 

2.  The  question  whether  an  ordinarily  gentle  horse  *'will  stand  when  can  are 
bimiping  together  riffht  by  his  head"  is  not  within  the  scope  of  expert  evideDoe 
and  the  testimony  should  not  be  allowed.    Railway  y.  Sivells,  497. 

3.  Plaintiff's  witnesses  should  have  been  permitted  to  testify  that  the  con- 
ductor's manner  when  he  refused  the  ticket  and  used  certain  language  was  nide» 
impolite,  and  insulting,  although  this  was  matter  of  opinion.  Rutherford  ▼. 
Railway,  625. 

Option.    See  Contract,  1,  3,  4,  6. 

Ordinancea.    See  City  Ordinance. 

Ordinary  Care.    See  Raihroads,  12^  26. 

Ontatanding  Title.    See  Judgment  by  Default,  2. 

An  outstanding  equitable  title  to  land  affords  no  defense  to  a  suit  by  the  legal 
owner.    Defendant  must  show  that  he  holds  it  himself.    Burleson  ▼.  AlTis,  51. 

Overflow.    See  Damages  to  Land,  1,  2;  Railroads,  15. 

Pardon.    See  Witness,  2. 

Parent  and  Child.    See  Action  for  Death,  3;  Measure  of  Damages. 

Parol  Evidence. 

To  show  consideration  of  note  and  deed  of  trust.    See  Notes,  6. 

To  show  a  deed  to  be  in  fact  a  mortgage.    See  Homestead,  11. 

To  show  that  a  judgment  did  not  adjudicate  title.    See  Res  Adjudicata,  L 

Varying  railroad  ticket.    See  Carriers  of  Passengers,  18. 

Where  the  language  of  a  deed  brings  it  within  the  rule  in  Shelley's  case,  parol 
evidence  is  not  sulmissible  to  show  the  grantor's  intention  in  executing  the  con- 
veyance.   Johnson  v.  Morton,  296. 

Parties.    See  Community  Property,  1,  5;  Corporation,  1;  Costs,  6;   E^videnee,  3; 
Homestead,  11;  Judgment,  6;  Writ  of  Error,  1. 
Deposition  of  adverse  party  should  be  taken,  when.    See  Fraud,  5. 

1.  Where  the  husband  died  intestate  pending  an  action  for  personal  injury  ta 
the  wife,  she  was  properly  allowed  to  prosecute  the  suit  in  her  own  name  as 
survivor,  there  being  no  administration  on  his  estate  and  no  necessity  for  any* 
Railwsn^  V.  Carwile,  208. 

2.  The  children  of  the  deceased  husband  having  intervened  in  the  suit,  claim* 
ing  part  of  the  damages,  the  refusal  of  the  court  to  strike  out  their  plea  of 
intervention  was  not  error  of  which  the  defendant  could  complain.    Id. 

3.  Where  a  husband's  will  makes  the  widow  sole  legatee,  the  children  being 
cut  off,  and  names  no  executor,  and  there  is  no  necessity  for  administration,  the 
widow  may  substitute  herself  as  the  plaintiff  and  prosecute  an  action  instituted 
by  the  husband,  and  is  not  precluded  from  so  doing  by  the  article  of  the  statute 
providing  that  on  the  death  of  a  plaintiff,  his  executor,  or  adminislrator,  or  his 
heirs,  if  there  be  no  necessity  for  administration,  may  prosecute  the  suit.  Rev» 
.Stats.,  art.  1246.    Yarbrough  v.  Martin,  276. 

4.  Where  the  defendants  proceed  with  an  action,  treating  the  widow  of  the 
deceased  plaintiff  as  properly  the  plaintiff  therein  until  after  the  trial  has  be- 
gun, they  thereby  waive  objections  to  the  prosecution  of  the  suit  by  her  as 
plaintiff.    Id. 

Partnership.    See  Writ  of  Error,  1. 

A  partnership  is  not  liable  upon  an  individual  obligation  of  one  of  its  mem- 
bers, such  as  a  promise  to  indorse  a  note  which  is  not  in  furtherance  of  the 
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purposes  of  the  partnership,  or  undertaken  for  its  benefit;  nor  would  such 
promise  by  one  partner  and  his  failure  to  so  indorse  the  note  render  the  other 
partner  liable.    Beatty  ▼.  Bulger,  117. 

Partition.    See  Land  Certificate,  4. 

By  parol.    See  Community  Property,  4;  Homestead,  6. 

Where  an  action  for  partition  is  brought  by  parties  claiming  to  be  heirs  of 
the  decedent,  against  an  heir  having  possession  of  the  property,  the  burden  is 
on  plaintiffs  to  prove  their  title.    Laferiere  v.  Richards,  63. 

Paiaenger.    See  Carriers  of  Passengers;  Railroads,  7,  8;  Trespasser  on  Train. 

1.  In  an  action  by  a  passenger  for  personal  injury,  a  charge  that  it  is  not  neg- 
ligence per  se  for  a  passenger  to  stand  on  the  platform  of  a  moving  car  is  errO- 
neous  as  on  the  weignt  of  uie  evidence,  although  it  is  further  added  that  the  jury 
should  determine  from  all  the  drcumstanoes  whether  he  was  guilty  of  negli- 
gence.   Railway  v.  Ball,  287. 

2.  Where  the  court  has  omitted  any  charge  on  contributory  negligence,  though 
the  evidence  warrants  it,  a  requested  charge  on  the  subject  erroneous  in  assum- 
ing that  standing  on  the  platform  or  violating  a  rule  of  the  oompaiiy  is  negli- 
gence per  se,  wifi  suffice  to  call  attention  to  the  omission  and  require  a  proper 
charge.    Id. 

3.  A  charge  that  if  plaintiff  was  standing  on  the  platform,  leaning  against  the 
door,  and  the  porter,  at  the  time  of  opening  the  door,  did  not  see  him  and  could 
not  have  seen  him  by  the  use  of  reasonable  diligence,  etc,  defendant  was  not 
liable,  was  erroneous  as  to  the  degree  of  care,  since  the  porter  was  negligent  in 
opening  the  door  at  the  time  only  if  he  knew  or  had  reason  to  antidpaiB  that 
the  passenger  was  leaning  against  it.    Id. 

4.  No  diity  as  arising  to  a  passenger  devolves  upon  a  railway  company  to  keep 
lighted  that  portion  of  its  depot  platform  not  intended  for  the  use  of  pas- 
sengers and  to  which  they  would  not  ordinarily  resort.    Railway  v.  Grubbs,  367. 

6.  A  railway  company  is  not  liable  for  injury  received  by  a  passenger  in 
stepping  through  a  hole  m  a  part  of  the  depot  platform  used,  to  his  knowledge, 
exclusively  for  handling  freight,  when  he  had  gone  there  on  a  dark  night  to 
relieve  himself,  and  there  was  a  closet  across  the  track,  thirty  or  forty  feet 
distant,  the  way  to  which  was  lighted.    Id. 

Patent.    See  Possession,  2. 

Payment.    See  Guardian's  Sale,  3;  Usury,  1. 

Pedigree.    See  Evidence,  II. 

Penalty.    See  Usury,  I. 

Perwmal  Injury.    See  Action  for  Personal  Injury;  Allegata  and  Probata,  1;  Evi^ 
denoe,  12, 14;  Negligence,  1;  Parties,  I. 

Personal  Services.    See  Quantum  Meruit,  I. 

Pleading.  See  Allegata  and  Probata;  Accident  Insurance,  2;  Cloud  on  Title,  1; 
^        Estoppel,  1;  Remittitur,  1. 

Necessary  to  admit  evidence  that  engineer  was  reckless.    See  Railroads,  2. 

On  contract  of  agency  for  selling  lands.    See  Contract,  1. 

Medical  expenses  to  be  specified.    See  Nuisance,  2. 

By  devisee  for  recovery  on.  note.    See  Decedents'  Estates,  2. 

To  show  a  parol  partition  of  homestead  land.    See  Homestead,  6. 

For  conversion  of  freight.    See  Carriers  of  Freight,  2. 

Requisite  as  to  contributory  negligence,  when.    See  Contributory  Negligence,  2. 

In  action  for  injury  to  express  messenger,  as  railroad  baggageman.  &e  Rail- 
roads, 24. 

Insecurity  of  stock  pens.    See  Carriers  of  Freight,  3. 

Description  of  lost  baggage.  •  See  Baggage,  4. 
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Negativing  inference  of  fraud  in  purchase  from  an  insolTent  debtor.  See 
Praud,  5. 

1.  Where  a  special  answer  pleads  matters  provable  under  a  general  denial,  and 
proof  of  such  matters  is  received,  error  in  sustaining  a  demurrer  to  such  special 
answer  is  harmless.    Neville  v.  Mitchell,  89. 

2.  In  determining  the  sufficiency  of  a  pleading  mere  legal  conclusions  of  the 
pleader  will  be  disregarded  and  the  pleading  tested  solely  by  the  facts  stated 
therein.'    Simonton  v.  Light  and  Power  Co.,  374. 

3.  Where  plaintiff's  petition  alleged  as  negligence  defective  appliances  upoa 
the  engine  and  the  negligent  and  careless  manner  in  which  the  servants  operated 
it,  but  not  their  incompetency,  the  question  of  their  competency  was  not  an 
issue,  and  its  submission  was  error.    Railway  v.  Johnson,  395. 

Plea  of  Privilege.    See  Venue,  2. 

Policeman. 
Term  of  office;  discharging.    See  Officer,  1. 

Possession.  See  Contested  Election,  3;  Forcible  Entry  and  Detainer,  3,  4;  Home- 
stead, 9, 10;  Injunction,  2;  Tax  Sale,  2;  Trespass  to  Try  Title,  1;  Vendor  and 
Vendee,  1. 

1.  The  administrator  of  a  decedent  can  recover,  by  virtue  of  the  latter's  lawful 
possession,  for  the  conversion  of  property  wrongfully  taken  from  the  latter  bj 
trespassers.    Bridges  &  Early  v.  Williams,  38. 

2.  A  mere  trespasser  upon  land  is  not  entitled  by  virtue  of  his  possession  to 
have  the  calls  of  a  patent  reformed,  where  by  any  reasonable  construction  of 
such  calls  the  land  appears  to  be  covered  by  the  patent.  Yarbrough  v.  MartiDf 
276. 

Power  of  Attorney. 

On  the  issue  of  title  from  T.  by  his  power  of  attorney  of  November  18th  and 
deed  by  the  attorney  on  the  24th  of  the  same  month,  evidence  that  he  died  in 
November  of  that  year  without  fixing  the  day  of  his  death,  is  si^cient  to  rain 
the  issue  as  to  whether  or  not  he  was  living  when  the  power  was  execnited.  Borle- 
son  V.  Alvis,  52. 

Power  of  Sale. 

Where  administration  of  an  estate  by  an  independent  execntor  under  a 
will  is  still  pending,  a  power  of  sale  in  a  deed  of  mist  given  by  tJie  deceased 
can  not  be  executed,  although  four  years  have  elapsed  since  the  latter's  death. 
Swearingen  v.  Williams,  559. 

Practice  in  Trial  Court.    See  New  Trial;  Pleading;  Trial. 

Practice  on  AppeaL  See  Appeal;  Assignment  of  Error;  Bill  of  Exceptioitt; 
Briefs;  Findings  of  Fact;  Injunction,  5;  Supersedeas  Bond;  Writ  of  Error. 

Presumptions. 
Of  negligence,  from  failure  to  deliver  message.    See  Telegraph  Company,  1. 
Not  from  mere  loss  of  baggage.    See  Carriers  of  Passengers,  2. 
As  to  partv  testifying  falsely  to  his  own  fraud.    See  Fraud,  3. 
In  favor  of  jurisdiction  of  probate  court.    See  Will,  1. 
Of  legal  vote,  though  elector  is  foreign  bom.    See  Contested  Election,  4. 
In  favor  of  judgment,  as  to  liability  of  a  married  woman.    See  Judgment,  7. 
Of  negligence,  from  loss  of  property.    See  Bailment. 
Of  negligence,  from  accident.    See  Street  Railway,  1. 
In  construing  judgment  of  another  Court  of  Civil  Appeals.    See  Judgment,  9. 

Principal  and  Agent.    See  Agent  and  Agency;  Attachments,  5;  Contract,  10. 

Bad  faith  towards  a  loan  agency  on  the  part  of  its  agent  in  negotiating  a  loan 
was  not  sufficient  to  shield  it  from  the  consequences  of  the  agent's  krowkdge 
of  the  homestead  character  of  the  property,  where  it  was  not  shown  that  the 
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borrowers  were  aware  of  the  agent's  purpose  to  deceive  his  prinoipal»  or  them- 

selves  entertained  a  like  purpose,  or  — ^^  ^-—  ''^^' '*'  *' 

secure  the  loan.    Taylor  v.  Flynt,  219. 

Pxiozity.    See  Chattel  Mortgage,  3. 


Privity. 
In  claim  under  a  judgment.    See  Evidence,  3. 

Prohate  Conrt     See  Administration;   Decedents'  Estates;   Guardian's  Sale,  2; 
Will,  1. 

Promiie. 
Of  legacy.    See  Quantum  Meruit,  1. 
To  devisee,  of  part  of  a  note.    See  Decedent's  Estates,  3. 

Promissory  Notes.    See  Notes. 

Propositions.    See  Assignment  of  Error,  1. 

Prozimate  Cause.    See  Master  and  Servant,  2, 

1.  Where  a  railway  brakeman,  while  on  a  box  car  at  night,  lost  his  balance, 
and  in  endeavoring  to  regain  it,  struck  his  foot  against  a  bolt  improperly 
protruding  from  the  top  of  the  car  and  was  thereby  caused  to  fall  and  be 
mjured,  t£e  condition  of  the  bolt  showed  negli^nce  on  the  part  of  the  railway 
company  and  was  the  proximate  cause  of  the  injury.    Railway  v.  Bayne,  392. 

2.  Since  the  brakeman  did  not  know  of  the  presence  there  of  the  bolt,  and 
could  not  have  discovered  it  by  the  exercise  of  ordinary  care  in  the  discharge  of 
his  duties,  he  was  not  chargeable  with  contributory  negUgence.    Id. 

Public  Domain.    See  Warranty,  1. 

Public  Lands.    See  School  Lands. 

Public  Office.    See  Officer. 

1.  Under  the  charter  of  the  city  of  Houston  as  granted  by  the  Legislature  in 
1897,  and  providing  that  "in  case  of  a  vacancy  in  any  elective  office,  from  what- 
ever reason,  the  council,  upon  nomination  by  the  mayor,  shall  fill  the  vacancy 
by  a  majority  vote  of  the  aldermen,"  the  mayor  has  not  the  authority  by  his 
individual  appointment  to  temporarily  fill  a  vacancy  in  an  elective  city  office,  as 
that  of  health  inspector,  without  the  concurrence  of  a  majority  of  the  council, 
althoi^h  the  council  be  not  then  in  session.    Bmhiby  v.  Boyd,  164. 

2.  That  public  policy  requires  a  vacancy  in  such  office  to  be  filled,  and  that  the 
mayor  and  council  might  fail  to  agree  upon  a  suitable  person  to  fill  it,  can  not 
auUiorize  the  disregard  of  a  plain  legislative  command  and  the  exercise  by 
public  officers  of  powers  not  conferred  by  law.    Id. 

3.  Nor  could  the  board  of  aldermen,  without  a  nomination  by  the  mayor  or  his 
concurrence,  authorize  or  appoint  a  person  to  fill  the  vacancy  .in  such  office,  since 
the  charter  provides  that  it  can  be  filled  only  by  the  mayor  and  board  of  alder- 
men acting  together  as  tlie  city  council.    Id. 

4.  An  appointment  authorizing  a  dty  health  inspector  to  discharge  the  duties 
and  receive  the  compensation  of  the  city  health  officer,  is  virtually  an  appoint- 
ment as  such  health  officer,  and  is  in  violation  of  the  provision  of  the  State 
Constitution  forbidding  the  holding  of  two  offices  of  emolument  by  the  same 
person.    Id. 

5.  One  who  discharges  the  duties  of  an  officer  under  an  appointment  void  for 
want  of  authority  to  make  it,  is  not  a  de  facto  officer,  but  a  mere  intruder.  Id. 

6.  A  private  citizen  is  not  entitled  to  maintain  a  suit  to  enjoin  a  person  from 
filling  a  public  office  because  of  the  invalidity  of  his  appointment  thereto,  since 
the  injury  is  one  which  affects  the  public  generally,  but  mflicts  no  special  wrong 
on  the  citizen  individually.    Id. 
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Public  Policy.    See  Baggage,  3;  Master  and  Servant,  7;  Public  Office,  2;  Bail- 
roads,  20;  Warranty,  1. 

Public  Way.    City  Ordinance,  3;  Raibroada,  6. 

PnrcbaBe  Money.    See  Sale  of  Land,  1. 

Putting  on  Inquiry.    See  Notice,  1. 

Quantum  Meruit. 

1.  Where  services  are  rendered  in  expectation  of  remuneration  by  a  kgaey, 
and  from  the  circumstances  of  the  case  it  .is  manifest  Uiat  it  was  understood  by 
both  parties  that  compensation  should  be  made  by  will,  and  none  is  made,  s 
recovery  may  be  had  for  the  reasobable  value  of  the  services.  Von  Garlowib  t. 
Bernstein,  8. 

2.  Evidence  of  a  circumstantial  nature  considered  and  held  to  wanaat  Um 
inference  that  certain  services  were  rendered  in  the  expectation  of  remnnention 
by  legacy,  induced  by  the  declarations  of  the  deceased.    Id. 

Question  of  Law.    See  Assignment  of  Error,  1 ;  Religious  Societies,  1, 

Question  of  Fact 
As  to  gin  machinery  being  a  fixture.    See  Fixtures. 
N^ligence  is  usually.    See  Carriers  of  Passengers,  6;  Passenger,  1. 

Railroads.  See  Action  for  Personal  Injury;  Assumed  Risk,  1;  Baggage;  Oarnen 
of  Freight;  Carriers  of  Passengers;  Charge,  9;  Contributory  Negligence,  I; 
City  Ordinance;  Damage  to  Land;  Evidence,  4,  6;  Fellow-Servant;  KlDing 
Stock;  Negligence,  4,  6;  Street  Crossing;  Street  Railroad;  Setting  Fires; 
Trespasser  on  Train. 

1.  A  railway  company  is  not  guilty  of  negligence  in  failing  to  constmct  iti 
cars  in  such  manner  that  the  brakebeam  will  pass  over  a  person  lying  on  the 
track  between  the  rails.    Railway  v.  Waller,  4. 

2.  Where,  in  an  action  to  recover  for  the  death  of  a  brakeman,  there  was  so 
allegation  that  the  engineer  was  reckless,  testimonv  tending  to  show  that  otlwr 
men  had  been  killed  by  his  train  because  of  his  recklessness  was  inadmiesible.  li 

3.  Evidence  considered  in  a  case  where  the  deceased,  a  trespasser  on  a  frei|^t 
train,  was  killed  in  jumping  from  the  train  while  in  motion,  and  held  not  to 
show  such  circumstances  as  required  the  train  employes  to  exerdse  diligence  to 
discover  his  presence,  or  to  care  for  his  safety  while  thereon,  and  the  actioo  of 
the  trial  court  in  instructing  a  verdict  for  the  defendant  is  approved.  Cinming* 
ham  V.  Railway,  15. 

4.  Where  an  engineer  was  negligent  in  failing  to  see  a  child  on  the  tra^,  end 
so  ran  over  it,  the  fact  that  he  used  all  diligence  to  stop  the  train  after  dih 
covering  the  peril  would  not  relieve  the  company  of  liability,  since  the  essenee 
of  the  fault  was  in  not  discovering  the  peril  earlier.    Railway  ▼.  Harby,  24. 

5.  Evidence  considered  and  held  sufficient  to  show  negli^nce  on  the  part  of  aa 
engineer  in  failing  to  see  a  child  on  the  track  at  a  pomt  where  people  wen 
accustomed  to  use  the  track.    Id. 

6.  It  was  immaterial  that  the  railroad  bridge  on  which  the  child  was  nm  oyer 
was  not  a  public  footbridge  where  it  was  commonly  used  by  people  for  crossiog 
the  river  there,  and  the  engineer  ought  therefore  to  have  anticipated  that  people 
might  be  on  the  bridge  at  that  time.    Id. 

7.  Where  plaintiff,  a  railroad  passenger,  knew  that  a  toll  of  50  cents  would  be 
illegally  exacted  on  crossing  a  bridge  that  would  be  reached  at  midnight,  ud 
refused  to  avail  himself  of  an  offered  opportunity  of  paying  it  before  retiring, 
and,  on  being  awakened  at  the  bridge  and  the  toll  demanded,  refused  to  pay  and 
persisted  in  such  refusal  until  force  was  used  on  his  person,  and  for  the  sole 
purpose  of  enhancing  the  damages,  the  court  correctly  charged  that  he  was  not 
entitled  to  enhanced  damages  for  the  assault  and  indignities  bo  brou^t  about 
Patterson  v.  Southern  Pacific  Co.,  67. 

8.  Evidence  held  sufficient  to  warrant  a  charge  submitting  the  issue  of  whether 
plaintiff's  refusal  to  pay  the  toll  and  resistance  until  the  assault  was  made, 
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was  for  the  purpose  of  enhancmg  his  damages,  and  also  to  sustain  a  finding  to- 

that  effect.    Id. 

9.  The  blowing  of  the  whistle  for  a  public  crossing,  as  required  by  the  statute,, 
will  be  negligence  where  it  causes  injurv  to  one  near  the  track  bv  frightenine- 
his  horse  if  the  train  operfitives  see  and  realize  the  danger  of  such  person  and 
can  refrain  from  giving  such  signal  with  proper  regard  to  the  safety  of  the  train, 
and  of  persons  using  the  crossing.    Railway  v.  ^filner,  80. 

10.  The  declaration  of  an  engineer,  made  immediately  after  blowing  the 
whistle  for  a  public  crossing  and  upon  his  attention  beine  called  to  a  runaway 
horse,  that  he  nad  not  seen  plaintiff  before  he  blew  the  whistle,  was  part  of  the 
res  gestae,  and  its  exclusion  reversible  error,  even  though  the  conductor  and  fire- 
man saw  plaintiff  before  the  whistle  was  blown.    Id. 

11.  As  to  persons  rightfully  on  a. railroad  track  the  operatives  of  a  train  owe 
the  general  dutv  of  a  lookout,  and  must  exercise  ordinary  care  to  discover  them^ 
as  well  as  to  also  avoid  injuring  them  after  the  peril  is  discovered.  Railway  v» 
Jacobson,  160. 

12.  An  instruction  requiring  the  operatives  in  charge  of  a  train,  and  who  saw  a 
servant  rightfully  on  the  track  ahead,  to  use  ordinary  care  to  avoid  striking^ 
him,  can  not  be  construed  as  requiring  them  to  use  ordinary  care  to  stop  the 
.train  from  the  time  the  servant  was  first  seen  on  the  track.    Id. 

13.  Where  a  railway  company  tore  up  a  street  pavement  at  the  point  of  inter* 
section  with  its  road  and  left  stones  lymg  at  the  place  dangerous  to  passers  and 
with  no  signal  light  to  show  their  presence  as  required  b^  the  city  ordinance,  it 
was  guilty  of  such  negligence  as  rendered  it  liable  for  injury  thereby  occasioned 
to  one  passing  there  on  a  bicycle.    Railway  v.  Pollard,  172 

14.  Evidence  held  to  sustain  a  finding  that  plaintiff's  live  stock  were  drowned 
in  his  pasture  by  an  overfiow  because  of  the  negligent  failure  of  the  railway 
company  to  construct  necessuj  openings  through  its  fenced  right  of  way  and 
across  its  track.    Railwav  v.  Clay,  176. 

15.  Where  it  appeared  that  plaintiff's  stock  would  have  been  drowned  iir  an 
ordinary  overfiow,  it  did  not  affect  defendant's  liability  that  the  fiood  was  of 
an  unprecedented  character.    Id. 

10.  Evidence  held  not  to  show  plaintiff  guilty  of  contributory  negligence  in 
failing  to  save  his  stock  by  cuttins  the  fence  after  the  rise  of  the  water.    Id. 

17.  Where  the  witnesses  testified  that  it  was  the  habit  of  cattle,  in  cases  of 
overfiow,  to  go  to  the  hills  and  hi^h  ^[rounds  (cut  off  by  defendant's  fence),  the 
word  ''cattle"  is  to  be  construed  m  its  broadest  sense  and  as  including  horses 
and  mules,  and  the  habit  of  these  animals  in  this  respect  may  also  be  regarded 
as  matter  of  common  knowledge,  not  requiring  proof.    Id. 

18.  Plaintiff  was  not  chargeable  with  contributory  negligence  because  he  con- 
tinued using  the  pasture  after  he  knew  of  the  construction  of  defendant's  fence 
there  without  sufficient  openings.    Id. 

19.  Under  a  stipulation  in  a  deed  of  a  right  of  way  executed  by  plaintiff  to 
defendant,  that  defendant  should  "construct  all  necessary  crossings  in  its  line 
over  my  land,"  plaintiff  was  entitled  to  show  what  character  of  crossings  and 
how  many  were  necessary  for  the  proper  use  of  his  premises.    Id. 

20.  A  contract  stipulation  for  an  open  private  crossing  over  a  railway  track  is 
not  void  as  against  public  policy.  Following  Railway  v.  Schow,  65  South- 
western Reporter,  375.    Id. 

21.  The  common  law  right  of  an  owner  of  land  across  which  a  railroad  is  con- 
structed to  have  an  adequate  and  reasonably  sufficient  way  of  necessity  over  the 
railroad  has  not  been  restricted  or  abridged  by  the  Texas  statutes.    Id. 

22.  Where  a  freight  conductor,  as  soon  as  he  observed  that  the  train  was  being 
run  backward  too  rapidly,  went  out  on  the  steps  of  the  caboose  to  signal  the 
engineer,  but  did  not  do  so  because  just  then  the  speed  was  reduced  considerably, 
though  not  to  within  the.  limit  required  by  the  rules,  and  very  quickly  there- 
after the  accident  occurred,  such  facts  did  not  show,  as  a  matter  of  law,  that  the 
conductor  was  guilty  of  contributory  negligence  or  that  he  had  assumed  the 
risk.    Railway  v.  Vinson,  247. 

23.  A  requested  charge  that  if  the  conductor  could  have  lowered  the  speed  by 
a  signal  to  the  engineer,  and  failed  to  do  so,  there  could  be  no  recovery,  was 
properly  refused  as  requiring  a  finding  for  defendant  if  the  conductor  could  have 
checked  the  train,  though  not  sufficiently  to  have  prevented  th^  accident.    Id. 
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24.  Where  the  suit  was  against  a  railway  company  for  injury  veoeived  1^ 
plaintiff  while  serving  as  express  messenger  on  defendant's  trains,  plaintiff's  peti- 
tion alleging  that  he  was  employed  by  the  railway  and  the  express  companies  and 
each  of  them,  jointly  and  severally,  or  was  employed  by  the  express  oompa»9 
and  required  to  handle  baggage  with  the  knowledge  and  procurement  of  defend- 
ant, was  good  on  general  demurrer  and  sufficient  to  notify  defendant  that  plain- 
tiff would  rely  upon  his  service  as  baggageman  of  the  defendant  as  a  basia  for 
recovery.    Railway  v.  Reaaor,  302. 

25.  If,  during  the  time  plaintiff  acted  as  express  messenger,  he  also  served  the 
railway  company  as  a  baggageman  on  the  trains,  with  the  knowledge,  oonaent» 
and  approval  of  the  railway  company,  then  it  owed  him  the  duty  to  use  ordi- 
nary care  to  avoid  injuring  him.    Id. 

26.  An  express  contract  was  not  necessary  to  create  the  relation  of  master  and 
servant,  but  such  relation  existed  if  plaintiff,  with  the  knowledge,  consent,  and 
approval  of  the  railway  company,  acted  as  baggageman  and  in  that  capacity 
performed  duties  which  it  owed  to  the  public.    I<L 

27.  Evidence  that  there  was  deducted  from  the  wages  of  plaintiff  and  of  all 
other  employes  who  acted  both  as  messengers  and  baggagemen,  but  not  of  those 
who  acted  as  express  messengers  only,  60  oente  a  month  as  hospital  fees  for  the 
railway  hospitel,  was  admissible  to  show  the  relaticm  of  master  and  servant  be* 
tween  plaintiff  and  the  railway  company.    Id. 

28.  Evidence  held  insufficient  to  show  that  a  fire  which  destroved  plaintiff's 
wood  adjacent  to  the  railway  track  was  set  by  sparks  from  defendant's  engines, 
which  were  equipped  with  approved  spark  arresters,  and  did  not  pass  near  the 
wood  just  prior  to  the  fire.    Railway  v.  Morgan,  348. 

20.  While  the  Act  of  July  27,  1870  (Special  Laws  Twelfth  Legislature,  page 
45)  is  in  itself  prima  facie  proof  of  title  in  the  Qalveston,  Harrisburg  A  Sui 
Antonio  Railway  Company  to  the  property  of  the  Buffalo  Bayou,  Bracos  k 
Colorado  Railway  Company,  yet  inasmuch  as  ite  twelfth  section  provides  that 
nothing  therein  shall  be  so  construed  as  to  deprive  any  party  interested  of  the 
right  to  disprove  any  assumed  fact  steted  in  the  preamble,  sudi  prima  facie  proof 
may  be  and  is  overcome  as  to  a  tract  of  land  not  covered  by  depoto  or  neees- 
sanly  occupied  by  the  track  of  the  road  where  it  is  shown  that  the  mortgage  re- 
ferred to  in  the  preamble  of  the  act  covered  only  so  much  of  the  land  of  the  latter 
road  as  may  be  actually  covered  by  depote  or  necessarily  occupied  in  ite  oper- 
ation, and  specially  excepto  therefrom  lands  donated  by  the  State,  to  which 
class  the  land  here  in  controversy  belongs.    Everett  v.  Railway,  528. 

30.  It  was  not  intended  by  the  Act  of  December  19,  1857  (I  Paschal's  Digest 
Laws,  page  816)  mentioned  hi  the  preamble  as  one  of  the  bases  of  the  Act  of 
July  27,  1870,  that  a  sale  of  the  ^'roadbed,  track,  franchise,  and  chartered  rights 
and  privileges"  of  a  railway  oompanv,  which  it  declares  "shall  be  deemed  an 
entire  thing,  and  must  be  sold  as  such,"  should  include  any  and  all  property  of 
such  ''sold  out"  company.    Id. 

31.  Where  a  railway  company  obteined  from  the  commissioners  court  permis- 
sion to  construct  a  spur  track  along  a  public  road,  and  after  it  was  so  constructed 
the  road  became  a  public  street  and  the  city  council  ratified  the  grant  and  use, 
such  company  was  entitled  to  enjoin  another  railway  company  from  using  such 
track.    Railway  v.  Railway,  561. 

32.  A  railway  company  can  not  justify  ite  entry  as  a  trespasser  upon  the  spur 
track  of  another  company  on  the  ground  that  the  act  of  the  latter  company  in 
.building  the  track  was  ultra  vires.    Id. 

33.  Where  a  railway  company  and  a  lumber  company  jointly  construct  a  spur 
track  from  the  former's  line  to  the  latter's  mills,  the  latter  has  not  the  right  to 
authorize  other  railway  companies  to  use  such  spur  track.    Id. 

34.  The  railway  company  could  not,  as  against  the  lumber  company,  gain 
exclusive  control  of  such  spur  track  by  obteining  a  permit  in  ite  own  name  from 
the  city  council  to  use  the  street  for  such  track,  but  it  could  enjoin  the  lumber 
company  from  pulling  up  the  iron  and  placing  new  iron  on  the  track  with  the 
intention  of  ousting  the  railway  company.    Id. 

35.  Where  a  city  council  has  granted  to  a  railway  company  permission  to 
construct  ite  track  in  a  street,  it  can  not  afterwards,  without  the  consent  of  such 
company  authorize  other  railroads  to  use  the  track,  although  the  gr^nt  be  not 
exclusive.     Id. 
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36.  A  rule  of  the  company  required  employes  to  report  to  their  immediate  su- 
perior officers  any  violation  of  the  rules.  Plaintiff,  a  fireman,  did  not  report  at 
the  down  terminus  of  the  run  the  engineer's  violation  of  the  rules  in  passing 
stations  on  the  trip  down  without  having  his  train  under  full  control,  but  the 
evidence  did  not  show  that  plaintiff's  immediate  superior  officer  was  stationed  at 
that  point.  Held,  that  a  violation  by  plaintiff  of  the  rule  as  to  reporting  was  not 
shown.    RaOway  v.  Williams,  016. 

37.  A  charge  sufficiently  presented  the  duty  of  a  fireman  to  keep  a  lookout  for 
other  trains  on  approaching  a  station  where  it  instructed  that  if  he  failed  to 
keep  such  a  lookout  as  an  ordinarily  prudent  man  would  have  done  un^r  the 
same  circumstances,  and  such  failure  contributed  to  his  injury,  he  could  not  re- 
cover, and  that  in  determining  the  question  of  negligence  on  his  part  the  rules 
and  orders  under  which  and  the  manner  in  which  the  train  was  operated  should 
be  considered.    Id. 

Ratification. 
By  wife  of  parol  partition  of  homestead  land.    See  Homestead,  7. 

Reatonabla  Honn. 
For  tender  of  freight  to  consignee.    See  Carriers  of  Freight,  5. 

Rebuttal  Evidence.    See  Contributory  Negligence,  6. 

Receiver.    See  Appeal,  9. 

The  statute  giving  a  right  of  action  for  the  death  of  any  person  caused  by 
the  wrongful  act,  negligence,  or  default  of  another  does  not  make  the  receiver 
of  a  private  corporation  other  than  a  railway  liable  as  such  for  death  caused 
by  his  negligence.    Parker  v.  Dupree,  341. 

Redtala.    See  Notice,  1. 

Release  of  Damages.   See  Fraud,  6. 

Retigfous  Sodetiea. 

1.  Where  the  action  was  a  contest  over  church  property  between  factions  of 
a  Baptist  church,  each  claiming  to  be  the  regular  organization,  it  was  error  for 
the  (marge  to  submit  to  the  jurv  the  question  of  whether  a  certain  meeting  waa 
a  legal  conference  of  the  diurcfa,  as  this  was  a  question  of  law  for  the  court. 
Qibson  v.  Morris,  666. 

2.  Where,  in  such  contest,  no  departure  from  the  church  doctrines  is  claimed 
and  it  is  admitted  that  in  Baptist  churches  the  majority  rule  obtains,  the  pivotal 
point  in  the  case  is  which  faction  had  a  majority  of  the  members  adhering  to 
it.    Id. 

Remarks  of  C^ort.    See  Trial,  3. 

t 
Remittttur. 
Where  plaintiff's  petition  claimed  damages  for  time  lost  at  the  rate  of  $100 
er  month,  and  he  testified  that  he  earned  from  $100  to  $126  per  month  accord- 
to  the  amount  of  work  he  dM,  and  the  charge  authorised  the  jury  to  find 
Be  reasonable  value  of  plaintiff's  services  for  tl^  time  lost,"  without  limiting 
them  to  the  amount  claimed  in  the  petition,  this  was  error,  since  the  evidence 
warranted  a  recovery  for  $126  per  month,  but  the  error  could  be  cured  by  a  re- 
mittitur of  $26  for  each  month  from  the  time  of  the  injury  to  the  trial.  Rail- 
way V.  Pawkett,  683. 

Renti.    See  Sequestration,  1. 

Replevy.    See  Sequestaration,  1. 
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Res  Adjndicata. 

1.  Parol  evidence  is  not  admissible  to  show  that  a  judgment  in  trespass  to 
try  title  did  not  really  adjudicate  the  title,  and  the  statement  of  facts  filed  in  the 
case,  when  offered  in  another  case  in  support  of  the  plea  of  res  adjudicata,  is 
extrinsic  evidence,  and  no  better  than  parol.    Swearingen  v.  WiUiams,  559. 

2.  Where  a  cause  is  dismissed  for  want  of  jurisdiction  the  judgment  is  not 
res  adjudicata  on  the  merits.    Adoue  y.  Wettermark,  694. 

Rescission.  See  Sale  of  Land,  1. 

The  plaintiff  in  an  action  to  rescind  a  contract  may  recover  what  he  has  paid 
thereon,  with  expenses  necessarily  incurred,  but  is  not  entitled,  in  addition 
thereto,  to  recover  as  damages  for  breach  of  warranty  as  to  quality  the  difference 
between  the  contract  price  and  the  market  value  of  the  property,  since  by  his 
suit  for  rescission  the  contract  is  annulled.    Oil  Co.  v.  Soott,  213. 

Res  Gestae.    See  Evidence,  1;  Railroads,  10. 

Where,  fifteen  minutes  after  plaintiff's  horse  had  fallen  through  a  bridge  at 
the  intersection  of  a  street  and  a  railroad,  a  train  came  along  cmd  on  striking 
something  there,  stopped,  and  one  of  the  trainmen  said,  ''Bill,  here  is  a  piece  of 
timber  somebody  has  nut  on  the  track/'  such  declaration  was  not  res  gestae  of 
the  accident  to  plaintin.    Railway  v.  Foster,  578. 

Reyocation.    See  Power  of  Attorney,  1. 
Of  agent's  power  to  sell  land.    See  Contract^  9. 

Rule  in  Shelley's  Case.    See  Deed,  3. 

Rules  of  Court.    See  Appeal,  6. 

Rules  of  Employer. 

Violation  of,  by  servant,  not  negligence  per  se.  See  Master  and  Servant,  S; 
also,  Assumed  Risk,  6. 

Violation  of,  held  not  shown.    See  Railroads,  36. 

Where  plain,  are  best  evidence  of  servant's  duty.    See  Expert  Evidence,  1. 

;Sale.    See  Land  Certificate,  1;  Sale  of  Land;  Tax  Sale. 

1.  Where  plaintiff  sued  to  cancel  a  sale  by  him  to  defendant  of  certain  shaves 
in  an  oil  mill,  alleging  that  •defendant  represented  that  no  one  else  was  interested 
with  him  in  the  purdiase,  but  plaintiff  did  not  testify  that  this  induced  him  to 
sell,  but  only  that  he  did  not  l^ink  he  would  have  made  the  trade  that  evening 
had  he  known  that  another  was  interested,  such  representation,  though  false,  was 
immaterial.    Downes  v.  Self,  356. 

2.  Since  the  earnings  of  an  oil  mill  are  necessarily  dependent  upon  many  con- 
tingencies, any  statement  as  to  what  such  earnings  wul  be,  made  before  one- 
half  the  season's  output  of  the  mill  has  been  disposed  of,  must  be  regarded  as 
«n  expression  of  opinion,  and  not  as  a  representation  of  facts.    Id. 

Sale  of  Land.  See  Contract,  1-9;  Guardian's  Sale,  1;  Specific  Performance; 
School  Luid. 
While  ordinarily  a  vendor  may  rescind  an  executoiy  contract  for  the  sale  of 
land  for  failure  to  pay  the  purchase  money  due,  yet  when  there  are  facts  making 
it  inequitable  for  him  to  exercise  this  right  a  court  of  equity  will  not  enforce  it, 
but  will  leave  him  to  his  action  for  the  purchase  money.  See  example.  Tarrant 
Oounty  V.  Reed,  425. 

School  District    See  Local  Option  Election,  6. 

School  Land.    See  Forcible  Entry  and  Detainer,  1,  2;  Minor,  1;  Taxation,  1. 

1.  An  application  to  purchase  school  land  was  properly  rejected  as  evidence  of 
right  in  the  applicant,  in  the  absence  of  showing  that  the  rights  of  a  preykraB 
purchaser  had  been  legally  forfeited.    Renf ro  v.  Harris,  68. 

2.  The  reinstatement  by  the  Commissioner  of  the  Land  Office  of  a  purdiaser 
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of  school  land  whose  rights  had  been  erroneously  declared  forfeited  for  supposed 
abandonment,  restores  his  claim  to  its  superiority  over  that  of  an  applicant  for 
purchase  between  the  forfeiture  and  reinstatement,  whose  award  of  the  land  had 
been  canceled  on  such  reinstatement  of  the  other.    Id. 

3.  Where  plaintiff's  application  to  purchase  school  land  was  rejected  and  he 
dued  to  recover  the  land  of  defendant  to  whom  it  had  been  awarded^  claiming 
that  the  land  had  never  been  appraised  at  the  price  at  which  it  was  so  awarded, 
the  burden  was  on  him  to  show  that  fact.  See  evidence  held  not  sufficient  to 
overcome  the  presumption  of  due  appraisement  arising  from  the  action  of  the 
Commissioner  in  awarding  the  land.    Davis  v.  McGauley,  211. 

4.  Evidence  to  show  that  defendant  had  not  continued  to  be  an  actual  settler 
after  the  land  was  awarded  to  him  was  immaterial  where  plaintiff's  rejected 
application  was  prior  to  the  taking  effect  of  the  Act  of  1901  (General  Laws, 
1901,  page  292),  providing  for  forfeiture  in  cases  where  the  purchaser  fails  to 
reside  on  the  land.    Id. 

5.  A  county  attorney,  as  such,  has  no  authority  to  intervene  in  a  suit  for 
State  school  land,  seeking  to  have  the  original  purchase  forfeited  and  to  recover 
the  land  for  the  State  on  the  ground  that  the  purchaser  had  failed  to  reside 
on  the  land  as  required  by  law,  since  the  statute  confers  such  authority  upon 
the  Attorney-General  alone.    Rev.  Stats.,  arts.  4218x,  42181.    Duncan  v.  State,  447. 

6.  Where  a  sale  of  school  land  is  regularly  made  to  an  actual  settler,  it  takes 
the  land  off  the  market  until  a  forfeiture  of  the  sale  is  declared,  and  a  thir4 
person  can  not,  by  virtue  of  a  subsequent  rejected  application  to  purchase,  main-^ 
tain  trespass  to  trv  title  for  the  land,  and  haye  a  forfeiture  declared  because  of 
the  defendant  piurdiaser's  failure  to  continue  his  occupancy  for  the  required  statu- 
tory period.    Id. 

7.  The  certificate  of  the  Commissioner  of  the  General  Land  Office  issued  as 
provided  by  the  statute  and  stating  that  proof  of  three  years'  occupancy  of  a 
section  of  State  school  land,  which  proof  is  deemed  by  him  sufficient,  has  been 
filed  in  his  office  by  the  purchaser  named  therein,  is  admissible  in  evidence  to 

grove  occupancy  of  the  land  for  the  requisite  period.    Rev.  Stats.,  art.  4218j. 
trickel  V.  Turberville,  469. 

8.  See  opinion  for  a  sale  of  State  school  land  to  a  minor,  attacked  also  on  the 
ground  of  collusion  within  the  meaning  of  the  statute,  held  to  come  within  the 
validating  act  of  May  27,  1899.    Id. 

9.  By  virtue  of  a  railroad  land  certificate  the  land  in  controversy  was  first 
surveyed  as  an  alternate  State  school  section  in  1861,  and  was  subsequently 
located  under  another  and  different  claim  and  patented  to  plaintiff's  grantor. 
After  the  issuance  of  such  patent  defendant  purchased  the  land  from  the  State 
as  State  school  land.  Held,  that  the  looition  and  patent  under  which  plaintiffs 
claim  conferred  no  title,  since  the  Constitution  of  1876  had  prior  thereto  appro- 
priated and  set  apart  to  the  school  fund  the  alternate  sections  of  all  railroad 
land  grants,  and  the  Act  of  February  3,  1883,  had  made  this  provision  applicable 
to  all  such  alternate  sections  surveyed  for  the  school  fund,  whether  the  certifi- 
cate was  valid  or  invalid,  and  that  judgment  for  the  land  was  therefore  properly 
rendered  for  defendants.    Const.,  art.  7,  sec.  2.    Mills  v.  Needham,  647. 

Secondary  Evidence.    See  Parol  Evidence;  Witness,  2. 

Separate  Estate.    See  Community  Property,  3;  Deed,  1;  Husband  and  Wife,  2; 
Wife's  Separate  Property. 

1.  In  order  to  render  the  wife's  estate  liable  on  her  contract  for  necessaries, 
it  is  not  necessary  to  show  that  the  husband  was  unable  or  refused  to  pay  for 
them;  nor  does  it  affect  the  wife's  liability  that  the  services,  rendered  in  wait- 
ing on  her  during  sickness,  necessarily  inured  in  part  to  the  husband's  benefit. 
Von  Carlowitz  v.  Bernstein,  8. 

2.  Where  property  was  conveyed  to  the  husband  during  the  marriage,  a  pur- 
chaser from  nis  surviving  wife  who  had  given  bond  to  account  for  the  com- 
munity property,  if  without  notice  of  the  fact  that  it  was  purchased  with  the 
husband's  separate  means,  will  be  protected  as  an  innocent  purchaser,  but  to  the 
extent  only  of  the  wife's  apparent  community  half  interest.  Burleson  y» 
Alvis,  51. 
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SeqnestratioiL 

Where  a  plaintiff  has,  by  BequeBtration  and  replevy  thereunder,  obtained  pos- 
session of  the  defendant's  land,  he  is  required  by  the  statute,  where  the  judg- 
ment goes  against  him,  to  account  for  'hhe  fruits,  hire,  rent,  and  revenue"  of 
the  property,  and  it  is  error  for  the  court  in  such  a  case  to  reject  proof  of  the. 
amounts  of  the  rents  actually  received  by  him,  and  to  limit  this  liability  to  the 
rental  value  of  the  land.    Rev.  Stats.,  art.  488a    Taylor  v.  Flynt,  22a 

Servant.    See  Fellow- Servant;  Master  and  Servant. 
Competency  of,  held  not  involved.    See  Pleading,  3. 

Service  of  Writ.    See  Writ  of  Error,  1. 

Setting  Firea.    See  Railroads^  28. 

1.  Upon  the  issue  whether  a  fire  set  in  plaintiff's  house  in  July,  1894,  while 
trees  between  the  house  and  the  railroad  were  in  leaf,  waa  set  by  sparks  from 
a  certain  engine  No.  78,  evidence  that  a  subsequent  occupant  of  the  house  in 
March,  1896,  found  cinders  in  the  gutters  on  the  roof  and  the  water  in  the 
cistern  black,  was  too  remote  to  be  admissible.    Railway  v.  Johnson,  395. 

2.  A  railway  company  is  not  liable  for  fires  set  by  sparks  from  its  engine 
where  the  engine  is  properly  equipped  with  appliances  to  prevent  the  escape 
of  sparks  and  is  properly  and  carefully  hancQed,  even  though  the  employes 
operating  it  are  incompetent.    Id. 

3.  Evidence  showing  that  a  fire  was  caused  by  sparks  from  defendant's  en- 
gine makes  a  prima  facie  case  such  as  entitles  the  plaintiff  to  recover,  unless  re- 
butted, but  defenidant  is  required  only  to  meet  such  case,  and  not  to  establish 
by  a  preponderance  of  evidence  that  it  was  not  negligent.    Id. 

4.  Where  the  action  was  against  a  railway  company  for  setting  a  fire,  evi- 
dence of  other  recent  fires  on  its  track  near  the  same  place  was  admissible  to 
show  that  it  was  not  careful  in  keeping  its  right  of  way  free  from  combustible 
matter,  and  that  all  the  appliances  to  prevent  the  escape  of  fire  were  not  used 
on  its  engines.    Railway  v.  Rutherford,  590. 

6.  Where,  in  such  action,  witnesses  testified  that  com  shucks  and  Spanish 
nettles  were  scattered  over  the  right  of  way,  this  was  sufficient  to  sustain  a  find- 
ing that  the  shucks  and  nettles  were  allowed  to  accumulate  and  remain  thereon, 
and  it  was  immaterial  whether  the  evidenoe  sustained  a  finding  that  the  nettles 
caught  and  held  the  shucks.    Id. 

6.  Evidence  held  sufficient  to  support  a  finding  that  an  engine  waa  n^ligently 
managed  and  run  at  an  improper  rate  of  spee<^  and  that  tiie  setting  of  a  fire 
resulted  therefrom.    Id. 

7.  Plaintiff  was  not  guilty  of  contributory  negligence  in  storing  hay  in  his 
bam,  adjoining  a  railroi^  right  of  way,  because  shucks  were  thrown  from  the 
bam  which  the  railway  company  had  allowed  to  accumulate  on  ita  right  of 
way.    Id. 

^ttlement  of  Caae.    See  New  Trial,  9. 

Setoff.    See  Ck>ntract,  12;  Injunction,  3. 

^Sheriff.    See  Levy,  1. 

Signala. 
At  crossings.    See  Railroads,  9. 

Situs  of  Judgment.    See  Administration,  1. 

Street  Railroad. 

1.  Where  plaintiff,  while  properly  boarding  an  electric  street  car,  was  injured 
by  a  severe  electric  shock  received  through  uie  hand  holds  of  the  car,  the  fact 
of  such  injury  raised  a  presumption  of  negligence  such  as  cast  the  burden  of 
proof  on  the  defendant  company,  since  the  car  was  under  its  management  and 
the  accident  such  as  would  not  have*  occurred  in  the  ordinary  course  of  things 
if  proper  care  had  been  used.    Railway  v.  Broadhurst,  630. 


Index.  689 

street  Railroad— continued. 

2.  A  charge  that  the  defendant  street  railway  company  owed  its  passengers 
the  duty  of  exercising  "great  care  and  caution''  to  keep  the  machinery  and  ap- 
pliances of  its  cars  in  a  reasonably  safe  condition  and  repair  and  in  their  operar 
tion,  did  not  impose  a  higher  degree  of  care  than  the  law  requires,  and  the  court's 
omission  to  deftne  such  term  or  expression  was  not  reyersible  error  in  the  ab- 
sence of  request  for  a  charge  supplying  the  omission.    Id. 

3.  A  charge  exempting  the  defendant  company  from  liability  for  the  injury 
if  by  the  highest  degree  of  care  it  could  not  have  discovered  the  danger  and  pre- 
vented the  same  was  properly  refused  where  there  was  no  evidence  that  the  car 
and  its  appliances  were  in  proper  condition  at  the  time  of  the  injury,  or  that 
the  car  had  been  recently  inspected  and  found  in  good  repair,  or  that  the  danger 
from  electricity  could  not  have  been  discovered  by  the  exercise  of  care.    Id. 

4.  Evidence  that  another  person,  on  the  same  day  and  the  day  before  plain- 
tififs  injury,  was  shocked  by  the  same  car,  was  admissible  to  show  that  the  car 
and  its  equipments  were  not  in  proper  repair,  and  tiiat  defendant  knew  or  ought 
to  have  known  the  fact  by  the  use  of  proper  diligence.    Id. 

Streets.    See  Raihroads,  13,  31,  35. 

Subrogation. 
To  State's  right  to  taxes,  tax  sale  being  void.    See  Tax  Title,  2. 

Suit 
Commencement  of.    See  Limitations,  1. 

Superior  Title.    See  Legal  Title,  1. 

Slavea.    See  Marriage  of  Slaves. 

Special  lasnes. 
Failure  to  submit  where  not  requested  in  writing.    See  Appeal,  5. 
I  Submission  of,  is  discretionary  with  court.    See  Trial,  1. 

I  Specific  Performance.    See  Married  Woman,  1. 

!  Where  a  contract  consisted  of  a  letter  by  a  land  agent  to  defendant  saying 

that  he  could  sell  defendant's  land  for  a  stated  price  and  a  letter  from  defend- 

i  ant  in  reply  saying  he  would  sell  for  the  price  stated,  and  for  the  agent  to  make, 

out  the  deed  and  send  it  for  execution,  and  the  agent  made  out  a  deed  to  plain- 
tiff who  had  offered  for  the  land  the  price  mentioned,  and  defendant  refused  to. 
sign  the  deed,  there  was  not  such  a  contract  of  sale  as  plaintiff  could  enforce 

t  by  specific  performance,  since  he  was  not  named  or  referred  to  therein.    Gusen- 

i  bary  v.  Latimer,  217. 

State. 
Suit  by  to  forfeit  school  land  purchase.    See  School  Land,  6. 

State  School  Land.    See  School  Lands. 

Statement  of  Facts.  See  Appeal,  3,  11;  Assignment  of  Error,  7;  Mandamus,  2,  3. 
1.  Where  the  statement  of  facts,  on  failure  of  counsel  to  agree,  was  made  out 
and  filed  too  late,  by  the  trial  judge,  the  diligence  of  appellant  in  presenting  to 
the  judge  on  the  last  day  of  the  ten  days  after  adjournment  allowed  for  mak- 
ing it  by  his  order,  and  while  he  was  engaged  in  trying  a  case  in  another  court, 
a  statement  to  which  he  found  himself  unable  to  agree,  was  insufiScient,  in  the 
absence  of  a  showing  of  facts  excusing  such  delay,  and  the  statement  was 
stricken  out.  Stubbs  v.  Oil  Ck>.,  56. 
i<  2.    Where  the  statement  of  facts  was  filed  after  the  term  of  court  and  without 

^  an  order  allowing  such  filing,  it  can  not  be  considered,  and  the  conclusions,  of  fact 

p         .    of  the  trial  court  must  necessarily  be  followed.    Hollywood  v.  Wellhausen,  541. 

t  ^ 

''  Vol.  28  Civil— 44. 
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statutes  Cited  and  Conitrued. 

[Practice  and  Procedure.] 

Art.  1000,  Rev.  Stats.,  1895.  MandamuB  by  appellate  oourts.  See  HaUilnirtoa 
▼.  Martin,  131. 

Art.  1177.    Commencement  of  suit — ^filing  petition.    See  Wigg  ▼.  Doolev,  61. 

Art.  1194(7).    Venue  in  cases  for  fraud.    See  Oil  Go.  ▼.  Scott,  213. 

Art.  1246.  Parties  to  prosecute  suit  begun  by  a  decedent.  See  Yarbrou^  r. 
Martin,  276. 

Arts.  1379-1382.    Statement  of  facts.    See  Stubbs  ▼.  Oil  Co.,  57. 

Art.  1387.    Appeal — ^notice  of  and  filing  bond.    See  Bank  v.  Carper,  334. 

Art.  1400.    Appeal  bond.    See  Stubbs  v.  Oil  Co.,  58. 

Arts.  1439,  1440.    Security  for  costs.    See  Frazer  ▼.  Moore,  427. 

Art.  1454.    Consolidation  of  cases.    See  Halliburton  ▼.  Martin,  132. 

Art.  1793-1804.  Contested  elections.  See  Norton  v.  Alexander,  467;  Cslverley 
V.  Shanks  473. 

Art  1843.  Estates  of  decedents — ^venue  of  administration.  See  Angier  ▼. 
Jones,  402. 

Art.  1869.    Actions  against  decedent's  estates.    See  Laas  ▼.  Seidel,  140. 

Art.  2302.  Party  testifying  to  transactions  with  decedent.  See  Barrett  r. 
Eastham,  192. 

Arts.  2771,  2793-2797.  Taking  deposition  of  the  opposite  party.  See  Tillman 
V.  Peoples,  241. 

Appellant's  failure  to  file  briefs  in  the  Court  of  Civil  Appeals  is  cause  for 
dismissing  the  appeal,  even  though  there  are  assignments  in  tne  record  present- 
ing fundamental  error.  Revised  Statutes,  articles  1019,  1417,  and  ^preme  Court 
Rules,  29,  34,  39,  construed.    Bowman  v.  Hoffman,  311. 

Where  a  citation  fails  to  state  the  true  date  of  the  filing  of  plaintiff's  peti- 
tion, as  required  by  the  statute,  it  will  not  support  a  judgment  by  default.  Bev. 
Stats.,  art.  1214.    Leavitt  v.  Brazelton,  3. 

Where  the  petition  and  bond  for  wit  of  error  are  filed  within  one  year  from 
the  rendition  of  the  judgment  in  the  trial  court,  it  is  immaterial  that  the  writ 
is  not  served  until  after  the  expiration  of  the  year.    Rev.  Stats.,  art.  1402.    Id. 

Where  the  findings  of  fact  cover  every  issue  material  to  the  support  of  the 
judgment,  their  correctness  will  not  be  inquired  into  on  appeal  unless  they  were 
properly  assailed  by  exception  in  the  trial  court.  Rev.  Stats.,  art.  1333.  Drake 
Y.  Davidson,  184. 

Where  a  case  is  tried  on  special  issues,  failure  to  submit  an  isaoe  is  not 
ground  for  reversal  unless  its  submission  was  requested  in  writing.  Bev.  Stata^ 
art.  1331.    Railway  v.  Spencer,  251. 

For  his  action  in  taking  a  witness'  afiidavit  of  attendance  and  issuing  him  a 
certificate  thereof  the  clerk  is  entitled  to  make  only  a  single  charge  of  50  cents, 
which  should  be  taxed  as  costs,  and  the  witness  not  held  responsible  therefor. 
Rev.  Stats.,  art.  2268.    Railway  v.  Parker,  116. 

Under  the  article  providing  that  the  clerk  shall  not  be  entitled  to  any  fee  for 
filing  any  process  or  paper  issued  by  him,  he  is  not  entitled  to  charge  for  filing 
subpoenas  and  citations  which  he  has  issued.    Rev.  Stats.,  art.  2494.    Id. 

Since  the  statute  authorizes  the  appointment  of  a  guardian  ad  litem  for  a 
minor  only  when  the  minor  is  defendant  in  a  suit,  one  who  has  been  appointed 
guardian  ad  litem  for  a  minor  plaintiff  is  not  entitled  to  appeal  without  bond 
under  the  article  exempting  guardians  from  giving  bond  on  appeal,  although  it 
is  applicable  to  guaroians  ad  litem.  Rev.  Stats.,  arts.  1211,  1406.  Duke  v. 
Wheeler,  391. 

[Affecting  School  Lands.] 

Act  of  February  3,  1883.    Sale  of  school  lands.    See  Mills  v.  Needham,  647. 

Art  4218J,  Rev.  Stats.,  1895.  Commissioner's  certificate  of  occupancy.  See 
Strickel  V.  Turberville,  469. 

Art.  42181.  Power  of  Attorney-General  to  bring  suits  affecting  sdiool  lands. 
See  Duncan  v.  State,  450. 

Act  of  May  27,  1899.  Validating  sales  of  State  school  lands.  See  Stric&el  v. 
Turberville,  469. 

School  land  purchased  under  the  Act  of  Julv  8,  1879,  as  amended  by  the  Act 
of  April  6,  1881,  is  by  the  terms  of  the  act  subject  to  taxation  from  the  date  of 
the  first  payment  to  the  State  thereon,  and  the  fact  that  the  land  is  not  yet 
paid  out  and  the  legal  title  still  in  the  State  does  not  render  the  act  unconsti- 
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tutional  in  the  feature  which  subjects  the  land  to  taxation.    Hindes  ▼.  State, 

531. 

A  sale  of  State  school  land  under  the  Act  of  1879  as  amended  by  the  Act  of 
April  6,  1681,  made  to  a  minor  over  19  years  of  age,  was  void,  and  could  not 
be  ratified  by  him  after  attaining  majority.  Following  Walker  t.  Rogan,  93 
Texas,  248.    Adams  ▼.  King,  17. 

[Affecting  Railroads.] 

Act  of  December  19,  1857  (Pasch.  Dig.  Laws,  p.  816),  and  Act  of  July  27,  1870. 
Sale  of  raihroad.    See  Everett  v.  Railway,  528. 

Art.  3017,  Rev.  Stats.,  1895.  Receivers  of  railroads.  See  Parker  v.  Dupree, 
342. 

Art.  4519.    Railroad  stock  pens.    Railway  v.  Trammell,  315. 

Arts.  4427-4435.    Railroad  crossing.    See  Railway  v.  Richmond,  514. 

Art.  4528.    Killing  live  stock.    See  Railway  v.  Richmond,  514. 

Arts.  4509,  4516.  Separate  railroad  coaches  for  whites  and  negroes.  See  Wil- 
liams V.  Railway,  503. 

Arts.  4560f,  4560i.  Fellow- Servant's  law.  See  Railway  v.  Darby,  415;  Peres 
V.  Railway,  255. 

The  Act  of  June  18,  1897  (Revised  Statutes,  article  4560f),  providing  that 
where  employes  of  a  railway  company  are  injured  while  "encaged  in  the  work 
of  operating  its  cars,"  the  company  will  be  liable  therefor  although  the  injury 
may  have  resulted  from  the  negligence  of  a  fellow-servant,  applies  such  to  em- 
ployes while  engaged  in  operating  a  handcar  on  the  railroad  track  in  the  course 
of  their  work.    Perez  v.  Railway,  255. 

[Miscellaneous.] 

Arts.  287,  300.  Power  of  district  and  county  attorneys  to  institute  suits.  See 
Duncan  v.  State,  450,  451. 

Arts.  635,  636.  Conveyances  by  wife.  See  Oil  Co.  v.  Colquitt,  292;  Drake  v. 
Davidson,  188. 

Art.  1404.    Supersedeas  bond.    See  Adoue  v.  Wettermark,  603. 

Arts.  1797,  1804t,  3397.  Jurisdictioh  of  district  court.  See  Kidd  v.  Truett, 
618. 

Art.  2544.    Statute  of  frauds.    See  Gerfers  v.  Mecke,  273. 

Art.  3010.  Injunction— damages  for  delay  on  dissolution  of.  See  Givens  v. 
Delprat,  363. 

Arts.  3017-3027  (Rev.  SUts.,  1879,  arU.  2899-2909).  Injuries  resulting  in 
'  death— damages  for.    See  Railway  v.  Harby,  27. 

Art.  3141.    Disqualification  of  jurors.    See  Mundine  v.  Pauls,  46. 

Art.  4621.    Acknowledgment  of  married  woman.    See  Drake  v.  Davidson,  188. 

Arts.  4880,  4881.    Replevy  of  sequestered  property.    See  Taylor  v.  Flynt,  221. 

Art.  52321  (Sayles'  Civ.  Stats.).  Assessments  for  taxes.  See  Hollywood  v. 
•Wellhausen,  541. 

Act  of  February  2,  1854.  Validation  of  land  grants.  See  Sheppard  v.  Avery, 
479. 

Under  the  statute  providing  that  a  cause  of  action  for  personal  injury  shall 
not  abate  because  of  the  death  of  the  injured  party,  the  entire  action  survives 
to  the  heirs,  and  they  may  recover  for  physical  pain  and  mental  anguish  suf- 
fered by  the  deceased  up  to  the  time  of  his  death.  Rev.  Stats.,  art.  3352a. 
Railway  v.  Moore^  603. 

Under  the  article  of  the  statute  providing  that  causes  of  action  upon  which 
suit  may  hereafter  be  brought  by  the  injuiid  party  for  personal  injuries  other 
than  those  resulting  in  death  shall  not  abate  by  reason  of  such  party's  death, 
it  is  not  necessary  to  the  survival  of  the  cause  of  action  that  suit  Uiereon  sbould 
be  brought  by  such  party  in  his  lifetime.  Rev.  Stats.,  art.  3353a.  Railway  v. 
Moore,  603. 

Under  the  statute  a  local  option  election  may  be  ordered  and  held  for  a  school 
district  lying  partly  in  a  justice  precinct  where  local  option  already  prevails. 
Rev.  Stats.,  art.  3384.  Templeton,  Associate  Justice,  dissenting.  Kidd  ▼.  Truetty 
618. 

A  deed  by  a  married  woman  in  which  she  is  joined  by  her  minor  husband,  if 
acknowledged  in  compliance  with  the  statute,  is  sufficient  to  convey  her  separate 
real  esUte.    Rev.  Stats.,  art.  4618.    Tippett  v.  Brooks,  107. 
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Stockfaolders. 
In  loan  company.    See  Usury,  1. 

Street  Crossing.    See  Railroads,  13. 

1.  A  railway  company  is  required,  where  its  track  intersects  a  street,  only  to 
keep  in  repair  the  crossing  proper,  but  not  the  approaches  to  the  cnwsing. 
Railway  v.  Foster,  678. 

2.  A  charge  that  if  the  jury  found  that  a  bridge  over  the  colyert  in  the  street, 
through  which  bridge  plaintiff's  horse  fell,  was  an  approach  to  and  a  necessaiy 
pirt  of  the  crossing,  then  that  the  duty  devolved  on  the  railway  company  to 
keep  it  in  a  reasonable  safe  repair,  did  not  impose  the  duty  of  keeping  the  ap- 
proaches to  the  crossing  in  repair,  nor  a  higher  degree  of  care  than  ordinary 
care.    Id. 

3.  It  was  not  error  for  the  court  to  refuse  a  charge  that  the  defendant  was 
not  liable  if  it  used  ordinary  care  to  keep  the  bridge  in  a  reasonably  safe  con- 
dition, notwithstanding  that  the  bridge  was  out  of  repair  and  plaintiff  thereby 
injured,  where  it  had  already  charged  that  before  the  jury  could  find  for  plain- 
tiff they  nftist  find  that  the  bridge  was  not  reasonably  safe,  and  that  if  a  plank 
was  removed  by  a  stranger  and  this  caused  the  accident,  plaintiff  could  not  re- 
cover.   Id. 

4.  Where  plaintiff's  evidence  made  out  a  prima  facie  case  without  showing 
that  the  plank  had  been  removed  by  a  stranger  from  the  bridge  through  which 
his  horse  fell,  the  burden  of  proving  that  the  plank  had  been  removed  by  a  third 
person  was  on  the  defendant.    Id. 

5.  It  was  error  to  exclude  testimony  to  the  effect  that  the  bridge  appeared 
to  a  witness  to  be  constructed  of  good  material  and  that  the  last  tune  witness 
was  over  the  bridge  she  saw  nothing  which  would  render  it  unsafe,  but  the  error 
was  harmless  where  other  testimony  of  the  witness,  already  given,  was  sub- 
stantially to  the  same  effect.    Id. 

Survival  of  Action.    See  Action  for  Personal  Injury*  1,  3. 

Under  the  statute  providing  that  a  caiue  of  action  for  personal  injury  shall 
not  abate  because  of  the  death  of  the  injured  party,  the  entire  action  survives 
to  the  heirs,  and  they  may  recover  for  physical  pain  and  mental  anguish  suf- 
fered by  the  deceased  up  to  the  time  of  his  death.  Rev.  Stats.,  art.  3352a. 
Railway  v.  Moore,  603. 

Survivor  in  Community. 
Right  to  sue  for  personal  injury  to  deceased  spouse.    See  Parties,  1. 
Filing  of  inventory  by.    See  Inventory. 

Supersedeas  Bond. 

In  an  action  of  debt  and  for  foreclosure  of  a  mortgage  a  third  party  was 
made  a  defendant  in  order  that  the  foreclosure  might  be  binding  on  it  also. 
Plaintiff  obtained  a  judgment  for  his  debt  against  the  mortgagor,  with  a  decree 
of  foreclosure  as  against  both  defendants,  and  the  third  party  alone  appealed, 
giving  the  statutory  supersedeas  bond  (Revised  Statutes,  article  1404)  in  double 
the  amount  of  the  judgment  and  conditioned  that  appellant  should  perform  the 
judgment  of  the  appelleate  court  and  pay  all  damages  it  should  award  against 
him.  The  appellate  court  affirmed  the  judgment  below  and  entered  judgment  in 
the  usual  form  against  the  makers  of  the  supersedeas  bond  in  favor  of  appellees, 
the  plaintiff  and  the  defendant  mortgagor,  that  they  recover  of  the  bondsmen 
"such  amounts  as  were  adjudged  to  them  by  the  court  below."  Held,  that  such 
judgment  was  not  to  be  construed  as  rendering  appellant  liable  on  the  super- 
sedeas bond  for  the  entire  money  judgment  rendered  below  against  the  mort- 
gagor, but  that,  since  the  appeal  had  not  suspended  plaintifi^s  right  to  execution 
against  the  mortgagor,  appellant's  liability  on  the  bond  was  not  intended  by 
such  judgment  to  be  extended  beyond  the  loss  occasioned  by  the  suspenaion  of 
the  foreclosure  sale.    Adoue  v.  Wettermark,  594.  j 

Sureties.    See  Attachment,  1,  4;  Liquor  Dealer,  1;  Notes,  4. 

i 
Surprise.    See  New  Trial,  1. 


Index.  693 


Surrey.    See  Homestead.  12. 


Taxation. 

School  land  purchased  under  the  Act  of  July  8,  1879,  as  amended  by  the  Act 
of  April  6,  1881,  is  by  the  terms  of  the  act  subject  to  taxation  from  the  date  of 
the  first  payment  to  the  State  thereon,  and  the  fact  that  the  land  is  not  yet 
paid  out  and  the  legal  title  still  in  the  State  does  not  render  the  act  unconsti- 
tutional in  the  feature  which  subjects  the  land  to  taxation.  Hindes  v.  State, 
531. 

Tax  Collector. 
Certificate  of,  to  prove  rendition.    See  Evidence,  10. 

Tazea. 

Error  in  rendition  of  land  for.    See  Tax  Title,  3. 

I 

Tax  Title. 

1.  A  tax  deed  made  on  a  sale  for  taxes  assessed  against  one  who  was  not  the 
owner  of  the  land  will  not  sustain  a  plea  of  improvements  in  good  faith,  even 
in  connection  with  propf  that  the  person  against  whom  the  taxes  were  assessed 
was  in  possession  of  the  land  and  rendered  it  for  taxes  and  the  tax  purchaser 
considered  him  the  owner.    Mumme  v.  McCloskey,  83. 

2.  Where  plaintiff  in  trespass  to  try  title  recovers  against  a  purchaser  of  the 
land  at  a  void  tax  sale  the  defendant  is  not  entitled  to  be  suorogated  to  the 
rights  of  the  State  for  the  taxes  paid,  nor  to  reimbursement  for  such  taxes  from 
pfiiintiff.    Id. 

3.  Error  in  the  rendition  of  land  for. taxes  as  to  the  number  of  acres  in  the 
tract  is  immaterial  where  the  land  is  otherwise  identified.  Barrett  v.  Spenoe, 
344. 

Tax  Sale. 

1.  Where  the  owner  of  a  town  lot  paid  the  taxes  thereon  under  his  rendition 
giving  the  lot  and  block  number,  but  not  the  name  of  the  addition,  and  the 
assessor  placed  the  same  lot,  with  the  name  of  the  addition,  on  the  unrendered 
roll,  and  it  was  sold  for  the  taxes  thus  assessed  against  an  unknown  owner,  the 
case  was  one  within  the  terms  of  the  statute  as  to  double  assessment  through 
erroneous  description,  and  the  sale  for  taxes  was  void.  Sayles'  Civ.  Stats.,  art. 
52321.    Hollywood  v.  Wellhausen,  641. 

2.  The  owner  of  land  who  is  in  the  actual  possession  of  it  as  his  homestead 
can  not  be  deprived  of  his  title  by  a  suit  for  delinquent  taxes  assessed  against 
an  unknown  owner,  and  without  actual  notice  of  such  suit,  since  his  possession 
charges  the  officers  with  notice  of  his  ownership.    Id. 

Telegraph  Company. 

1.  Proof  of  failure  to  deliver  a  message  to  the  addressee  makes  a  prima  facie 
•case  of  negligence  against  the  telegraph  company.    Telegraph  Co.  v.  Bouchell,  23. 

2.  Where  delay  in  the  delivery  of  a  message  prevented  plaintiff  from  being 
at  the  bedside  of  her  dying  father  for  three  and  a  half  hours  before  his  death, 
during  which  time  he  was  unconscious  and  in  the  throes  of  death,  but  it  was 
delivered  in  time  to  enable  her  to  attend  the  funeral,  a  verdict  for  $1250  was 
grossly  excessive,  and  a  remittitur  reducing  the  amount  to  $500  is  required.    Id. 

3.  Where  the  only  element  of  injury  resulting  from  a  failure  to  deliver  a 
message  is  increased  mental  anxiety,  the  telegraph  company  is  not  liable  in 
damages  therefor.  Following  Telegraph  Company  v.  Rowell,  75  Texas,  26.  Tele- 
graph Co.  V.  Bass,  418. 

4.  Where  a  message  addressed 'to  F.  in  care  of  a  business  firm  was  accepted 
for  transmission  by  the  telegraph  company  upon  information  to  its  agent  by 
the  sender  that  if  F.  was  away  the  firm  would  forward  the  message  to  him, 
and  F.  was  in  fact  away,  and  the  business  office  of  the  firm  was  doi^  at  that 
time,  it  beins  Sunday,  and  the  messenger,  without  further  effort  to  find  the 
membere  of  the  firm,  who  were  well  known,  delivered  the  message  to  the  clerk 
of  the  hotel  where  F.  stopped  while  in  town,  and  who  had  authority  to  forward 
mail  and  telegrams  addressed  to  him,  and  the  message  was  never  delivered  to 
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F.y  and  the  sender  Bued  for  failure  to  deliver,  it  was  error  for  the  court  to  in- 
atruct  a  verdict  for  the  defendant,  although  ii  F.  had  brought  the  suit  sacb 
charge  might  have  been  warranted.    Barefoot  v.  Telegraph  (>>.,  467. 

5.  The  wife  is  not  by  virtue  of  the  marital  relation  alone,  the  husband's  agent 
authorized  to  receive  telegrams  addressed  to  him,  and  the  company  is  not  liable 
for  failure  to  deliver  such  a  message  to  her  in  the  absence  of  the  husband  beyond 
the  delivery  limits.  Following  Telegraph  Company  v.  Mitchell,  91  Texas,  4AL 
Telegraph  Go.  v.  Moseley^  562. 

Tender. 
Of  freight  at  unreasonable  hour.    See  Carriers  of  Freight,  5. 

Ticket.    See  Carriers  of  Passengers,  16-18. 

Ticket  Agent.    See  Carriers  of  Passengers,  6,  7. 

Time. 
Of  the  essence  of  the  contract.    See  Contract,  21. 

Title.    See  Cloud  on  Title;  Color  of  Title;  Equitable  Title;  Legal  Title;  Tres- 
pass to  Try  Title. 
Merchantable,  held  sufficient.    See  Contract,  19. 

Tortfeasora. 
May  be  separately  liable.    See  Nuisance,  6. 

Trespasser.    See  Injunction,  2;   Passenger,  1;   Possession,  2;   Railroads,  3,  32; 
Trespass  to  Try  Title,  1. 

Trespasser  on  Train. 

1.  Where  the  presence  of  a  trespasser  on  the  train  was  not  known  to  the  em- 
ployes, and  he  was  there  without  invitation,  express  or  implied,  and  in  violatioii 
of  the  rules  of  the  railroad  company,  it  was  not  liable  for  his  death,  thou^ 
occasioned  by  a  collision  of  trains  resulting  from  the  gross  negligence  of  its  em- 
ployes, and  though  the  deceased  was  riding  in  a  safe  place  on  the  train.  Oraw- 
leigh  V.  Railway,  260. 

2.  Where  defendant  owed  no  duty  to  the  deceased,  a  trespasser  killed  in  a  col- 
lision of  trains,  a  question  as  to  whether  or  not  it  was  negligence  to  ran  double- 
header  trains  was  irrelevant.    Id. 

3.  Where  plaintiff  sued  for  causing  the  death  of  his  son  u^n  the  ground  that 
the  deceased  had  paid  his  fare  and  was  a  passenger  on  a  freight  train,  a  chai^ 
that  if  deceased  paid  his  fare  to  the  conductor  and  got  on  the  train  with  lus 
consent,  he  was  a  passenger,  and,  if  negligently  killed,  plaintiff  could  recover, 
fully  and  most  favorably  presented  the  phase  of  case  alleged  by  plaintiff.    Id. 

Trespass  to  Try  Title. 

1.  Where  in  trespass  to  try  title  against  a  mere  trespasser  prior  possession 
of  the  land  by  plaintiff  was  shown,  errors  in  relation  to  the  admission  in  evi- 
dence of  plaintifiTs  title  papers  were  harmless.    Mumme  v.  McCloskey,  83. 

2.  That  defendant's  title  deeds  were  prior  in  point  of  time  did  not  preclude 
plaintiffs  from  recovery  where  the  patent  to  the  land  under  which  both  parties 
claimed,  though  issued  to  another  person,  was  obtained  by  him  in  trust  for  plain- 
tiffs, and  this  was  disclosed  in  the  mortgage  by  the  patentee  under  which  defend- 
ant claimed  through  foreclosure  sale.    Taylor  v.  Flynt,  220. 

Trial.    See  Amendment;  Jury;  New  Trial;  Special  Issues. 

1.  It  is  discretionary  with  the  trial  court  whether  a  case  shall  be  submitted 
to  the  jury  on  special  issues.    Woodmen  of  the  World  v.  Locklin,  486. 

2.  Where  the  trial  was  before  the  court  without  a  jury,  the  admission  of  im- 
material evidence  will  not  be  held  reversible  error,  since  the  court  must  have 
discriminated  between  the  evidence  which  was  legal  and  that  which  was  not, 
and  based  his  judgment  on  the  legal  evidence.    Railway  v.  Rutherford,  590. 
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3.  Defendant's  counsel  during  the  trial  asked  an  adjournment  of  couri;  until 
the  following  morning,  stating  that  he  had  two  more  witnesses,  and  when 
through  with  them  would  offer  no  more  testimony.  When  the  two  witnesses 
had  testified  the  next  morning  and  counsel  called  yet  others,  the  court,  remind- 
ing him  of  his  statement  on  the  preceding  evening,  said  he  did  not  think  coun- 
sel was  treating  the  court  fairly,  but  ruled  that  the  witnesses  might  be  ex- 
amined. Held,  that  such  remark  of  the  court  was  not  prejudicial  error.  Rail- 
way y.  Broadhurst,  630. 

Tmrt.    See  Guardian^  Sale,  4;  Trespass  to  Try  Title,  2. 

Trustee  in  Bankruptcy.    See  Bankruptcy,  1;  Fraudulent  Conveyance,  2. 

A  trustee  in  bankruptcy  can  not,  in  a  collateral  action  involving  title  to  the 
bankrupt's  property,  be  compelled  to  account  for  funds  he  has  received  as  trus- 
tee, since  he  is  responsible  to  the  bankrupt  court  appointing  him,  and  such  re- 
lief must  therefore  be  obtained  through  that  court.  See  agreement  in  a  suit 
made  by  such  trustee  as  a  party  which  is  held  not  beyond  his  authority  to 
make.    Simmons  v.  Richards,  112. 

Tjrpewriter. 
Not  exempt  from  execution.    See  Exempt  Property. 

Ultra  Viret.    See  Railroads,  32. 

Usury. 

1.  A  charge  is  error  which  allows  a  party  to  recover  the  penalty  for  all  usuri- 
ous interest  paid,  although  the  principal  debt  is  unpaid,  since  the  principal  sum 
due  must  be  paid  before  the  debtor  can  recover  the  penalty  denounced  by  the 
statute.    Building  Co.  v.  Peightal,  576. 

2.  Where  the  contract  sued  on  was  valid  on  its  face  and  made  defendant  a 
stockholder  in  and  a  borrower  from  the  plaintiff  building  and  loan  association, 
and  defendant  alleged  that  the  contract  was  but  a  scheme  to  cover  usury  and 
the  transaction  purely  a  loan,  the  burden  of  proof  upon  this  issue  was  on  him.  Id. 

Validating  Acts.    See  Limitations,  6;  School  Lands,  S. 

ValidatioiL    See  Marriage  of  Slaves,  1. 

Value,    See  Baggage,  5;  Market  Value;  Nuisance,  4. 

Vendor  and  Vendee. 

1.  A  vendor  retaining  possession  while  the  purchase  money  remains  unpaid, 
upon  payment  by  the  vendee  of  the  purchase  price  with  interest,  becomes  liable 
to  account  to  the  latter  for  the  profits  of  the  estate  from  the  date  of  the  deed 
till  the  delivery  of  possession.    Beimers  v.  Hunt,  44. 

2.  The  measure  of  liability  on  the  part  of  the  vendor  in  possession,  like  that 
of  a  mortgagee,  is  not  the  rental  value  of  the  property  while  retained  in  his 
possession,  but  he  is  held  to  ordinary  diligence  to  obtain  rents  and  profits,  being 
entitled  to  no  compensation  for  management,  but  allowed  for  reasonable  ex- 
penses in  marketing  the  products,  and  liable  only  to  the  extent  that  profits  were 
received.    Id. 

Vendor's  Lien.    See  Attorney  Fees. 

Venue.    See  Administration,  1;   Contested  Election,  1;  Jurisdiction,  1. 

1.  Where  plaintiff  in  an  action  to  rescind  a  contract  for  the  purchase  of  cot- 
ton seed  and  for  damages  was  induced  to  enter  into  such  contract  by  false  repre- 
sentations of  defendant's  agent,  made  in  the  county  of  the  suit,  that  the  seed 
so  contracted  were  of  the  same  kind  and  quality  as  the  sample  then  exhibited 
to  plaintiff,  and  such  sample  was  selected  by  another  authorized  agent  of  defend- 
ant, there  was  such  a  fraud  as,  under  the  statute,  conferred  jurisdiction  on  the 
courts  of  the  county  where  it  was  so  committed,  defendant's  domicile  being  in 
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another  county;  and  that  the  agent  who  made  the  representations  was  acting 
in  good  faith  did  not  alter  the  case  in  this  respect.  Rev.  Stats.,  art.  1194,  sub- 
div.  7.    Oil  Co.  V.  Scott,  213. 

2.  Where  a  plea  of  privilege  to  be  sued  in  the  county  of  its  domicile  is  inter- 
posed by  a  defendant  the  court  may  submit  to  the  jury  the  issue  thus  imised 
along  with  the  issues  relating  to  the  merits.    Id. 

3.  The  buyer  having  refused  to  receive  and  pay  for  the  cattle  and  to  pay 
the  forfeit  check,  and  the  contract  having  provided  for  the  payment  for  the  cat- 
tle in  a  certain  county,  this  fixed  the  venue  of  the  suit  by  the  seller  for  dam- 
ages for  breach  of  the  contract  in  such  county.    Millar  v.  Smith,  386. 

Verdict. 

For  damage  for  personal  injury,  held  not  excessive.  See  Action  for  Personal 
Injury,  1. 

For  damages  for  mental  anguish,  held  excessive.    See  Telegraph  Company,  2. 

1.  Where  plaintiffs'  petition  alleged  two  grounds  of  liability,  on  one  of  whidi 
defendants  would  be  liable,  if  at  all,  for  $1196,  and  on  the  other  for  $375,  and 
the  charge  instructed  the  jury  that  their  finding,  if  in  plaintiffs'  favor,  must  be 
in  one  of  the  other  of  such  sums,  a  verdict  for  $760  should  have  been  set  aside 
for  uncertainty,  and  as  not  being  responsive  to  the  pleadings  and  charge.  Beatty 
V.  Bulger,  117. 

2.  Where  the  verdict  for  damages  was  excessive  in  amount,  but  was  reduced 
by  plaintiff's  remittitur  to.  an  amount  not  excessive,  the  appellate  court  is  not 
authorized  to  set  it  aside  on  the  sole  ground  that  it  was,  as  rendered,  so  exces- 
sive as  to  show  that  the  jury  had  not  given  the  case  a  fair  consideration.  Bafl- 
way  V.  Darby,  414. 

Void  Judgment.    See  Nonresident,  2. 

Voter.    See  Contested  Election,  4. 

Waiver.    See  Appeal,  2;  Briefs,  1;  Local  Option  Election,  3. 
Of  objections  to  a  sole  legatee's  substitution  as  plaintiff.    See  PartieSy  4. 

Warranty.    See  Contract,  1;  Deed,  6;  Judgment  by  Default,  2. 

1.  It  is  not  against  public  policy  for  a  person  to  purchase  of  another  land 
which  turns  out  to  be  public  domain  or  public  school  land,  and  a  recovery  may 
be  had  upon  the  warranty  of  title  for  the  money  paid  for  such  land.  Blum  v. 
Johnson,  10. 

2.  Where  a  husband  and  wife  convey  by  deed  of  general  warranty  land  which 
is  the  separate  estate  of  the  wife,  the  husband  is  liable  on  the  warranty  in  case 
the  title  fails,  but  the  wife  is  not,  since  she  can  not  bind  herself  by  a  contract 
of  warranty.    Id. 

3.  Where  on  failure  of  the  title  the  purchaser  recovered  against  the  husband 
on  the  joint  warranty  of  himself  and  wife  as  the  vendors,  but  was  denied  any 
recovery  against  the  wife  on  the  warranty,  she  was  nevertheless  entitled  to 
recover  against  her  vendor  on  his  warranty  of  the  title  to  her  as  her  separate 
estate.    Id. 

Way  of  Necessity.    See  Railroads,  21. 

Widow.    See  Parties,  3. 

Wife.    See  Community  Property;    Homestead,  6,   7,   13,  14;   Married  Woman; 
Notary;  Nuisance,  1-3. 
Is  not  sigent  of  husband  to  receive  telegrams.    See  Telegraph  Company,  6. 
Of  party  to  suit  can  not  claim  witness  fees.    See  Costs,  6. 
Can  not  sue  alone  for  community  damages.    See  Homestead,  16. 

Wife's  Separate  Property.    See  Evidence,  8;  Separate  Estate;  Warranty,  3. 

1.  The  wife  has  a  distinct  interest  in  the  homestead,  whether  the  title  be 
separate  or  community,  and  property  conveyed  to  her  in  her  separate  right  to 
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induce  her  to  part  with  her  homestead  interest  becomes  her  separate  property, 
and  her  absolute  and  exclusive  title  thereto,  with  its  exemption  from  liability 
for  the  community  debts,  is  not  divested  or  affected  by  reason  of  the  subsequent 
acouisition  of  another  homestead.  Giddings  v.  Ogden,  15  Texas,  485,  criticised, 
ana  Blum  v.  Light,  81  Texas,  415,  followed.    Drake  v.  Davidson  &  Bailey,  184. 

2.  The  failure  of  the  deed  to  the  wife  to  recite  that  the  property  so  conveyed 
to  her  in  consideration  of  her  homestead  interests  was  to  be  her  separate  estate, 
did  not  defeat  her  right  to  it  as  such,  and  the  fact  that  it  was  her  separate 
estate  could  be  shown  by  parol.    Id. 

3.  The  wife's  title  and  that  of  her  vendee  was  not  subject  to  a  prior  judg- 
ment lien  acquired  against  the  husband  for  a  community  debt;  and  a  purchaser 
at  execution  sale  under  the  judgment  with  notice  that  the  wife  claimed  the  land 
as  her  separate  estate,  and  that  her  vendee  asserted  title  under  that  claim,  took 
no  title  by  virtue  of  such  sale.    Id. 

4.  Where  the  title  was  once  vested  in  the  wife  to  her  separate  use,  the  stat- 
ute prescribes  that  nothing  short  of  her  formal  act  can  divest  it.  Rev.  Stats., 
arts.  635,  4621.    Id. 

Will.    See  Married  Woman,  1. 

Where  a  copy  of  an  order  probating  a  will,  as  it  appears  in  the  probate  min- 
utes of  a  certain  county,  is  given  and  certified  to  by  the  county  clerk,  but  the 
order  fails  to  show  by  what  court  it  was  made,  the  presumption  is  that  the 
order  was  duly  made  by  the  court  then  having  jurisdiction  of  probate  matters 
in  that  county.    Yarbrough  v.  Martin,  276. 

Witness.    See  Ck>8ts,  2,  4,  6;  Jury,  1;  Leading  Question. 

1.  A  witness  can  not  be  impeached  by  a  single  transaction  tending  to  show 
a  want  of  integrity  on  his  part  where  such  transaction  is  not  material  to  any 
issue  in  the  case.    Harrington  v.  Claflin  &  Co.,  100. 

2.  Where  a  witness  was  objected  to  as  incompetent,  because  convicted  of  a 
felony,  testimony  of  a  third  person  as  to  the  existence  and  contents  of  a  pardon 
restoring  his  competency  was  not  admissible  where  no  proper  predicate  had  been 
laid  for  such  secondary  evidence.    Mass  v.  Bromberg,  145. 

3.  In  an  action  against  a  railway  company  for  the  death  of  a  son,  it  was  error 
to  permit  defendant  to  cross-examme  plaintiff  as  to  his  indictment  for  burglary 
and  to  introduce  the  indictment  in  evidence,  but  the  error  was  harmless  where 
plaintiff  did  not  testify  to  any  fact  connected  with  the  controlling  issue  which 
was  determined  against  him  upon  sufficient  evidence,  and  where  his  own  coun- 
sel also  brought  out  that  he  had  been  indicted  for  burglary  in  yet  another 
county.    Crawleigh  v.  Railway,  260. 

4.  It  was  not  error  to  permit  a  witness  to  be  recalled  and  cross-examined  as 
to  matters  to  be  used  as  a  basis  for  contradicting  her.    Id. 

5.  It  was  in  the  discretion  of  the  court  to  permit  a  witness  to  testify  as  to 
matters  tending  to  impeach  another  witness,  although  the  witnesses  were  under 
the  rule,  and  the  impeaching  witness  had  been  told  what  the  other  one  had 
sworn.    Id. 

6.  Where  a  witness  who  had  testified  by  deposition  for  plaintiff  also  testi- 
fied by  deposition  taken  in  behalf  of  defendant,  plaintiff  could  not  attack  her 
latter  testunony  by  impeaching  her  credibility,  for  which  he  had  vouched  in 
making  her  his  own  witness.    Railway  v.  Johnson,  395. 

7.  The*  parties  to  a  judgment  may,  pending  an  appeal  therefrom,  compromise 
the  matter  in  dispute  without  the  consent  of  the  witnesses  for  the  successful 
party  whose  fees  are  unpaid,  and  where,  in  such  compromise,  the  successful  party, 
who  is  solvent,  agrees  to  pay  his  witnesses,  but  fails  to  do  so,  they  are  not 
entitled  to  execution  for  their  fees  against  the  other  party.  Hittson  v.  Burrow, 
442. 

8.  A  witness  can  not  be  impeached  by  allegations  in  the  petition  in  a  suit  by 
him,  where  it  is  not  shown  that  he  signed  the  petition,  or  authorized  or  had 
knowledge  of  the  allegation.    Railway  v.  Foster,  578. 

9.  A  witness  can  not  be  impeached  by  evidence  contradicting  statements  of 
his,  drawn  out  on  cross-examination,  that  are  not  material  to  any  issue  in  the 
case.    Id. 
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Writ  of  Error. 

1.  Where  the  petition  and  bond  for  writ  of  error  are  filed  within  one  year 
from  the  rendition  of  the  judgment  in  the  trial  court,  it  ia  immaterial  that  tiie 
writ  is  not  served  until  after  the  expiration  of  the  year.  Bev.  Stats.,  art.  1402. 
Leavitt  v.  Brazelton  &  Johnson,  3. 

2.  Where  judgment  was  entered  in  the  trial  court  for  an  improper  amomit 
and  by  consent  of  the  parties  it  was  corrected  in  that  respect  without  a  motioii, 
and  a  writ  of  error  was  sued  out  within  twelve  months  thereafter,  though  not 
within  twelve  months  from  the  original  entry  of  the  judgment,  it  was  in  time. 
HaU  V.  Read,  18. 

3.  Where  the  Fourth  National  Bank  of  Dallas  brought  suit,  and  judgment 
was  rendered  against  it  as  to  one  defendant  and  for  it  as  to  otiiers,  and  the* 
State  National  Bank  of  Dallas  applied  for  a  writ  of  error,  but  there  was  noth- 
ing in  the  application  showing  anv  interest  of  the  State  National  Bank  in  the 
judgment,  nor  anything  of  that  idnd  in  the  record  except  a  recitation  in  an 
amended  petition  that  the  State  National  Bank  and  Fourth  National  Bank  were 
the  same  corporation,  and  subsequent  pleadings  were  filed  in  which  the  action 
was  styled  'Tourth  National  Bank,"  etc.,  a  motion  to  dismiss  the  ¥nrit  of  error 
must  be  sustained.    State  National  Bank  of  Dallas  v.  City  of  Dallas,  299. 

4.  There  being  no  averments  in  the  application  for  the  writ  of  error  showing 
that  the  State  National  Bank  had  any  interest  in  the  judgment,  an  affidavit 
attached  to  the  answer  to  the  motion  to  dismiss,  made  by  a  director  of  the 
Fourth  National  Bank,  to  the  effect  that,  under  an  act  of  Congress  and  with  tfie 
approval  of  the  Comptroller  of  the  Currency,  it  had  changed  its  name  to  the 
State  National  Bank,  but  with  no  writings  attached  or  otherwise  offered  show- 
ing such  approval  by  the  Comptroller,  is  ineffectual  to  sustain  the  applica- 
tion.   Id. 

5.  Where  a  judgment  is  against  the  members  of  a  firm  jpersonally,  and  plain- 
tiff sues  out  a  writ  of  error,  and  instead  of  service  of  citation  on  each  defendant 
there  was  an  acceptance  of  service  by  the  firm,  a  motion  to  dismiss  must  be 
sustained.    Id. 

Written  rnstxument.    See  Carriers  of  Passengers,  18;  Charge,  1;  Parol  Evidence. 
Interlineations  and  erasures  in.    See  Contract^  4. 

Wrongdoers. 
May  be  liable  in  severalty.    See  Nuisanoe,  5. 
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